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ICSID Jurisprudence: Between Homogeneity and Heter ogeneity
A Call for Appeal?

Dr. Aristidis Tsatsos, LL.M., Berlin

l. Introduction

The mythical Zaleukos from the former Greek cityizephyrian Locroi, in south-west Italy,
is deemed to be Europe’s first lawmakedn the middle of the "7 century BC, he created
written laws in order to harmonise divergent judiaecisions and to put an end to haphazard
interpretationg. Moreover, he set a high value on safeguardingtinsistent interpretation of
legal rules in his own legislation as well. It iironicled that advocates of different
interpretations of a norm had to defend their pamsitbefore the “Assembly of the
Thousand™ It has been reported that he whose interpretatidmot correspond to the actual
will of the legislator was stranglédThis could also happen to the high Magistratehefdity
who wasinter alia entrusted with the interpretation of legal ruilesontroversial casesin
other words, his decisions were appealable as “walhd although these laws were
characterized by great strictness, the fact isttiramty-eight centuries ago the safeguarding of
consistency in adjudication constituted an integrait of the legislation of Zaleukos, a

legislation which corresponded to the institutione¢ds of his epoch.

The issue of the coherence of judicial decisions alao addressed by the Secretariat of the

International Centre for Settlement of Investmeigptes (ICSID) in its discussion paper for

“Dr. iur. (Humboldt University, Berlin, 2008-2008)ork on a doctoral dissertation concerning the &nmght

to social security, Humboldt University, Berlin, 2005 (not finalized); LL.M. (Humboldt UniversijtBerlin,
2005-2004); Law Degree (Democritus University ofrdde, Greece, 2004-2000). This paper has beenemtapt
from my doctoral dissertation entitled “Die Rechitsghung der ICSID-Schiedsgerichte: Zwischen Homigen
und Heterogenitat (Die Debatte Uber die SchaffuimgrelCSID-Berufungsinstanz)” submitted on 8 Octobe
2007 at the Faculty of Law of Humboldt UniversitRerlin. The dissertation is available on-line at
http://edoc.hu-berlin.de/dissertationen/tsatsostidis-2008-01-31/PDF/tsatsos.pdfomments to the author can
be sent toatsatsos@hotmail.cam

! Hans HattenhauerEuropaische Rechtsgeschichte, 4. Auflage, C.HleMWerlag, Heidelberg, 2004, 9, para.
17.

2 Kurt von Fritz Zaleukos, in Konrat Ziegler (Hrsg.), Paulys Realencyclopadie der Classischen
Altertumswissenschaft, 2. Reihe, 18. Halbband, edlfDruckenmiller Verlag, Stuttgart, 1967, 2298, 229
Franz Dorotheus GerlaghZaleukos. Charondas. Pythagoras. Zur Kulturgebthi von Grof3griechenland,
Bahnmaier's Buchhandlung, Basel, 1858, 54.

3 Karl-Joachim HélkeskampSchiedsrichter, Gesetzgeber und Gesetzgebung rthaschen Griechenland,
Franz Steiner Verlag, Stuttgart, 1999, 196.

*Ibid., 196.

® Ibid., 196.

®Ibid., 196.

" Stefan Link Die Gesetzgebung des Zaleukos im epizephyristimdmoi, Klio Vol. 74 (1992), 11, 21-22;
Gerlachsupran. 2, 54.




“Possible Improvements of the Framework for ICSItbifration” in the year 2004. Although
the paper argued that “[s]ignificant inconsisteadiave not to date been a general feature of
the jurisprudence of ICSID”, it proposed the essdishent of an ICSID appeals institution
which would be intended to foster homogeneity amiisistency in the case-ldwAccording

to the Working Paper of the next year, however, dbbate about the establishment of an
ICSID appeals facility had to be postponed, fovés considered “premature” to attempt to
establish an ICSID appeal mechaniSince then, considerable time has elapsed, further
ICSID procedures have been initiated and new chaes been adjudicated. This begs the
guestion whether the ICSID jurisprudence provestgebe so inconsistent that the ICSID
system is, indeed, in need of an appellate inst&hce

After presenting the institutional structure ane tieview mechanism of the current ICSID
system, the present paper tests the homogeneibhedCSID case-law, using as example the
ICSID jurisprudence regarding the state of necgssitl the most-favoured nation clause. It
should be emphasized that it does not deal withmddig analyses, but rather focuses on

specific methodological and interpretational issokthe cases selected.

. ICSID System: Institutional Structureand Review M echanism

The Centre is hitherto the sole institutionaliseduin which is exclusively entrusted with the
administration and the supervision of the settlenténnvestment disputes between foreign
private investors and states. It was establishelgutine auspices of the World Bank in 1965
through the ICSID Convention which provides for thandate, the organisation and the core
functions of the Centre. The primary purpose of[®8ID Convention consists in promoting
foreign investments and, consequently, economieldement by ensuring the fair, effective

and impartial settlement of investment dispdteShe settlement of investment disputes, in

8 |CSID Secretarigt Possible Improvements of the Framework for IC@\fbitration, Discussion Paper, 22
October 2004, 15, para. 21, availablé&tép://www.worldbank.org/icsid/highlights/improvekapdf.

° ICSID Secretarigt Suggested Changes to the ICSID Rules and RegusatWorking Paper, 12 May 2005, 4,
para. 4, available dttp://worldbank.int/icsid/highlights/052405-sgmahpdf.

19 For a detailed assessment #eistidis TsatsosDie Rechtsprechung der ICSID-Schiedsgerichte:sgiagn
Homogenitat und Heterogenitat (Die Debatte UberStibaffung einer ICSID-Berufungsinstanz), Dissétat
Berlin, 8 October 2007, 67-210, available Hdtp://edoc.hu-berlin.de/dissertationen/tsatsostidis-2008-01-
31/PDF/tsatsos.pdfsee alsoChristian Tams An Appealing Option? The Debate about an ICSIDpdate
Structure, Essays in Transnational Economic Law SNo(June 2006)David Gantz An Appellate Mechanism
for Review of Arbitral Decisions in Investor-Stafsputes: Prospects and Challengéanderbilt Journal of
Transnational Law Vol. 39 (2006), 38t seq British Institute of International and Comparativeaw’'s
Investment Treaty Forumi\ppeals and Challenges to Investment Treaty Awiddit Time for an International
Appellate System?, Transnational Dispute Manageeht2 (April 2005), 6-27, 60-77.

M Lucy Reeflan PaulssofiNigel Blackaby Guide to ICSID Arbitration, Kluwer Law Internatial, The Hague,
2004, 3;lbrahim Shihata Towards a Greater Depoliticization of InvestmBrigputes: The Roles of ICSID and
MIGA, ICSID Review/FILJ Vol. 1 (1986), 1, 1-4vlichael ReismanControl Mechanisms in International
Dispute Resolution, United States-Mexico Law Joukfa. 2 (1994), 129, 131-1324ron Broches Settlement
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turn, is carried out by the ICSID arbitral tribusi@hich are non-permanent judicial bodies. In

other words, every separate case is adjudicateddifjerent ICSID tribunal.

Until the mid-1990s the Centre led a rather shadewgtence. During the years 1966 and
1993 there were only 27 ICSID arbitration procegdifi However, the proliferation of the
bilateral investment treaties (BITs) has led th&II jurisprudence to a “baby boorf.In
fact, by the end of June 2007 the total numberases registered with ICSID amounted to
236 This growth may be traced back to the specialfeatof these treaties. In particular,
BITs establish comprehensive international stargldad the protection of international
investments and they make it possible for privateestors to initiate ICSID arbitral
proceedings against host states directly, regaaddésvhether a contractual agreement has
been concluded between the host state and theyfiorevestor. This kind of arbitration has
been aptly described as “arbitration without pyitit> More often than not, BITs contain
similar or identical vague provisions whose intetption and elaboration is subject to the
jurisprudence of the different ICSID arbitral triials.

According to Article 53 of the ICSID Convention, 3D awards shall not be subject to any
other remedy except those provided for in the Cotiwe itself. This provision reflects the
so-called self-contained and exhaustive charadt¢he ICSID review systerf. Thus, the
possibility of any review of ICSID awards througational courts or other international fora
is excluded. The only remedy available to set asidelCSID award is the annulment

procedure pursuant to Article 52 which is carried loy anad hocCommittee. The latter can

of Investment Disputes (1963), Aron Broches Selected Essays: World Bank, ICSID and Other &ubjof
Public International and Private International Lagrtinus Nijhoff, Dordrecht, 1995, 161, 163.

12 Christian Tietie Die Beilegung internationaler Investitionsstigeiten, in Thilo Marauhn (Hrsg.),
Streitbeilegung in den Internationalen Wirtschaftabhungen, Mohr Siebeck, Tibingen, 2005, 47, 53.

13 Stanimir AlexandroyThe “Baby Boom” of Treaty-based Arbitrations ahe Jurisdiction of ICSID Tribunals:
Shareholders as “Investors” and JurisdictRatione Temporisd PICT Vol. 4 (2005), 1%t seq Eloise Obadia
ICSID, Investment Treaties and Arbitration: Curramd Emerging Issues, News from ICSID Vol. 18, Alr.
(2001), 14, 14. During the years 1994 and 200éntimber of BITs increased dramatically from abod® 7o
2500. See, in particulaRudolf DolzefMargrete StevendBilateral Investments Treaties, Martinus Nijhdffe
Hague, 1995, 1 andNCTAD, World Investment Report 2007, New York and Gen@d®7, 16.

4 News from ICSID, Vol. 24, Nr. 1 (2007), 2.

15 Jan PaulssonArbitration without Privity, ICSID Review/FILJ Mo10 (1995), 232t seq Jeswald Salacuse
BIT by BIT: The Growth of Bilateral Investment Ttéss and Their Impact on Foreign Investment in
Developing Countries, International Lawyer, Vol. @990), 655, 661.

16 Andrea Giardina ICSID: A Self-Contained, Non-National Review Symst, in Richard Lillich/Charles Brower
(eds.), International Arbitration in the Z1Century: Towards “Judicialization” and UniformityPransnational
Publishers, New York, 1994, 196t seq Christoph SchreuerThe ICSID Convention: A Commentary,
Cambridge University Press, Cambridge, 2001, 1083.
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annul an award only on one or more of the five gosuset forth in Article 52(%Y. More
important is the fact, though, that Article 53 b&tICSID Convention prohibits any appellate
review within the ICSID system expressly and abmtyuby stating that an award “shall not
be subject to any appedf.Hence, an examination by tlael hoc Committee of whether a
case was rightly decided as to the law or the facexcluded?® As thead hocCommittee
vividly pointed out in the annulment proceedings.irtchettiin September 2007:

However, even if the reasons in the Award were gyonis would not justify annulment of the
Award, because it is not within the province of ah hoccommittee to review a tribunal’s
finding that it lacked jurisdiction. Lucchetti'gequest for annulment is in reality an appeal
against the Tribunal’'s decision that it did not &édurisdictionratione temporisunder Article 2
of the BIT. Appeals are not permitted, and the Committee mayremiew the Tribunal's
findings of fact and law’ (emphasis added)

In other words, annulment concerns the legitimaicthe process of decision rather than its

substantive correctne§sThis manifests the intention of the founding fashef ICSID to

create a review mechanism of limited scope forsuausituationg?

Even so, in the mid-1980s tre hoc Committee performed a review of the substantive
correctness of initial awards in the annulment sd€éckner | > and Amco 12*, which
constitute the so-called “first generation of amneht proceedings®® Thead hocCommittee
was widely criticized for failing to respect thestiinction between annulment and appeal

pursuant to the ICSID ConventiéhHowever, the fears heralding the “Breakdown of the

7 Article 52(1) ICSID Convention provides: “Eitheaqy may request annulment of the award by an egjidin
in writing addressed to the Secretary-General anarmore of the following grounds: (a) that thétlinal was
not properly constituted; (b) that the Tribunal ma@nifestly exceeded its powers; (c) that there easuption
on the part of a member of the Tribunal; (d) theré has been a serious departure from a fundaimatgaf
procedure; or (e) that the award has failed tedta reasons on which it is based.”

18 Aron BrochesObservations on the Finality of ICSID-Awards (199Selected Essaysypran. 11, 295, 296.

19 See, for instancdavid Caron Reputation and Reality in the ICSID Annulment d&ss: Understanding the
Distinction Between Annulment and Appeal, ICSID RewFILJ Vol. 7 (1992), 21, 24Hans Van Houtte
Article 52 of the Washington Convention — A Brietdoduction, inEmmanuel Gaillariyas Banifatem{eds.),
Annulment of ICSID Awards, Juris Publishing, Newrkp2004, 11, 12.

2 Industria Nacional de Alimentos, S.A. and Indalsx(® S.A. v. PerPreviouslyEmpresas Lucchetti, S.A.
and Lucchetti Perq, S.A. v. P@rudCSID Case No. ARB/03/4, Decision on AnnulmenSeptember 2007, para.
57, available afttp://ita.law.uvic.ca/documents/LucchettiAnnulmenf.

2L CDC Group plc v. Republic of Seychell68SID Case No. ARB/02/14, Annulment Decision, e 2005,
para. 34, available dittp://www.investmentclaims.com/lIC_48 (2005).jdfior e-mail registration required];
Susan FranckThe Legitimacy Crisis in Investment Treaty Arbtion: Privatizing Public International Law
through Inconsistent Decisions, Fordham Law Revial, 73 (2005), 1521, 1547.

22 Christoph SchreuerThree Generations of ICSID Annulment ProceedinysGaillard/Banifateni supran.
19, 17, 42Brochessupran. 18, 303.

Z Klockner v. CameroqgrDecision on Annulment, 03 May 1985, ICSID Repafts. 2 (1994), 95et seq

2 Amco v. IndonesjaDecision on Annulment, 16 May 1986, ICSID Repafts. 1 (1993), 509t seq

% Schreuersupran. 22, 17.

% See the references $threuersupran. 16, 901-902, para. 36.
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Control Mechanism in ICSID ArbitratioA” did not come true, for all subsequext hoc
Committees respected the limited and exceptionatatter of the annulment procé&snd
so the “ICSID experiment seem[ed] back on tr&k”

Yet, parties dissatisfied with an award attempgebit aside or to achieve indirectly a review
of its legal correctness by requesting annulmenaddition to the aforementioned passage of
the annulment proceedings lincchetti,this is characteristically illustrated by the alment
proceedings iNCMS of the 28" September 2007. Argentina argued before abehoc
Committee that the interpretation of Article Xl thie Argentina-US BIT by the initial ICSID
tribunal constituted a manifest excess of powensyant to Article 52(1)b of the ICSID
Conventior™ Interestingly, the Committee identified two erraflaw with respect to the
interpretation of Article XI, and pointed out ththese very errors “could have had a decisive

impact on the operative part of the Awarfd’Moreover, it added:
[i]f the Committee was acting as a court of appgalould have to reconsider the Award on this
ground?
Be that as it may, the fact is that the erronemtisrpretation had to remain intact, since
pursuant to the ICSID Convention the exclusionpgdeal is absolute. This explicit exclusion

of appeal intends to preserve the finality of IC%iards. But at what codt?

1. Consistency in Jurisprudence: Preliminary Remarks

At the level of international law there is no pipie of binding precedentstare decisis
similar to the common law tradition. For instanaegording to Article 59 of the Statute of the
ICJ “the decision of the Court has no binding foezeept between the parties and in respect
of that particular case”. Similarly, Article 53(&j the ICSID Convention provides that “[t]he

award shall be binding on the parties”. The abserce formal binding precedent does not

2" Michael ReismayiThe Breakdown of the Control Mechanism in ICSIEbiération, Duke Law Journal (1989),
739et seq

% Schreuer supran. 16, 903:Torsten Lorcher ICSID-Schiedsgerichtsbarkeit, Zeitschrift fir Safsverfahren
(2005), 11, 18-19.

% Reismansupran. 11, 133.

% CMS Gas Transmission Company v. The Argentine RepufESID Case No. ARB/01/8, Annulment
Decision, 25 September 2007, para. 128, available a
http://ita.law.uvic.ca/documents/CMSAnnulmentDemispdf

3 |bid., para. 135.

2 |bid., para. 135.

¥ See als@ric Schwartz Finality at What Cost? The Decision of Ad Hoc Guittee in Wena Hotels v. Egypt,
in Gaillard/Banifatemisupran. 19, 43t seq
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mean that the international jurisprudence deveatpandom. In fact, the jurisprudence of the
ICJ is characterized by a high degree of consigté&has the ICJ aptly pointed out:

Thus the justice of which equity is an emanatiemat abstract justice but justice according to
the rule of law: which is to say that its applicatishould display consistency and a degree of
predictability ;*°

In the same vein, the ECtHR emphasized:

While the Court is not formally bound to follow amf its previous judgments, it is in the
interests of legal certainty, foreseeability andadily before the law that it should not depart,
without cogent reason, from precedents laid dowpr@vious case¥.

For its part, the ICSID Tribunal iBaipemreferred to its duty to secure the homogeneity of
the ICSID jurisprudence in order to meet the rezaents of the rule of law. In the words of

the Tribunal:

The Tribunal considers that it is not bound by es decisions. At the same time, it is of the
opinion that it must pay due consideration to eartlecisions of international tribunals. It
believes that, subject to compelling contrary gasyrit has a duty to adopt solutions established
in a series of consistent cases. It also belidvats subject to the specifics of a given treaty and
of the circumstances of the actual case, it hasty t seek to contribute to the harmonious
development of investment law and thereby to méet legitimate expectations of the
community of States and investors towards certaifithe rule of law

Accordingly, a consistent jurisprudence securesctieeibility and the stability of any legal

systent® Lack of homogeneity calls its legitimacy into giies.*

3 Alain Pellet Article 38, in Andreas Zimmermar@hristian Tomuschat/Karin Oellers Frahifeds.), The
Statute of the International Court of Justice: An@oentary, Oxford University Press, Oxford, 20067,78ara.
309.

% Continental Shelf, (Libyan Arab Jamahira/Maltdudgment, 03 June 1985, ICJ Reports 1985, 13 (3.
45,

% Stafford v. United Kingdondudgement, 28 May 2002, para. 68, availabletpt//cmiskp.echr.coe.int/

3" Saipem S.p.A. v. The People's Republic of BangdiatteSID Case No. ARB/05/07, Decision on Jurisdiatio
and Recommendation on Provisional Measures, 21 IMarg007, para. 67, available at
http://ita.law.uvic.ca/documents/Saipem-Bangladastisdiction. pdf

3 For the special role of a consistent jurisprudewitkin the context of international investment l@ee, in
particular, Tsatsossupran. 10, 44-48Tams supran. 10, 17-18Nigel Blackaby Testing the Procedural Limits
of the Treaty System: The Argentinean ExperienadjsB Institute of International and Comparativaw's
Investment Treaty Forunsupran. 10, 16, 19Susan FranckThe Nature and Enforcement of Investor Rights
under Investment Treaties: Do Investment Treat@seta Bright Future?, U.C. Davis Journal of Intéoral
Law and Policy, Vol. 12 (2005), 47, &% seq

% Thomas FranckThe Power of Legitimacy Among Nations, Oxford trisity Press, New York, 1990, 153.
Indeed, after rendering a contradictory decisiondalppting different interpretative approaches tivarits
previous decisions and advisory opinions regardireg South West Africa/Namibia situation in 1966g 1iCJ
experienced a dramatic decrease in the numbersetdarought before it as well as a crisis of camnfa® on the
part of developing states. See, in particuRurdolf BernhardtHomogenitat, Kontinuitéat und Dissonanzen in der
Rechtsprechung des Internationalen Gerichtsh@sitschrift fir auslandisches o6ffentliches Rechtd un
Volkerrecht, Vol. 33 (1973), 1, 14t seq, Eckart Klein South West Africa / Namibia (Advisory Opinionsdan
Judgments) EPIL Vol. IV (2000), 4%t seq; Christian Tomuschatnternational Law: Ensuring the Survival of
Mankind in the Eve of a New Century - General Cews Public International Law, Recueil des Cours 281
(1999), 23, 412, para. 31.
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V. Testing the Homogeneity of the ICSID Jurisprudence

The homogeneity test concerns the interpretatiosimflar or identical vague clauses laid
down in BITs by the different ICSID tribunals. Thdes of interpretation pursuant to Articles
31 and 32 of the Vienna Convention on the Law & Tweaties (VCLT) will be used as
consistency benchmarks. According to the prevaisiogolarly opinion and to the repeated
affirmations of the ICJ as well as of the WTO Apaed Body, they reflect international
customary law’ Such affirmations ensure the parties to a disghae the credibility of the
relevant dispute settlement mechanism is beyondtigméd® In fact, it is the method of
interpretation that determines which results a ik have® In addition, it is examined
whether the ICSID tribunals take into account prasilCSID awards and to what extent they
distinguish their rulings from prior ICSID decisgnin the end, it will be shown that the

contemporary ICSID regime features a serious utgtihal deficit.

A. Most-Favoured-Nation Clause

1. Introduction

Under a most-favoured-nation clause (MFN clause&pntracting party to an investment
treaty undertakes the obligation to treat investofsthe other contracting state no less
favourably than investors of a third countfyThis means that if one state party to a BIT
(basis treaty) has concluded a BIT with a thirdtestéhird party treaty) which favours
investors of the third state over those of the offety to the basis treaty, then investors of
the other party to the basis treaty are entitledlaom the additional benefits set forth in the
third party treaty” In fact, the purpose of the MFN clause of a BlTtdsprotect foreign
investors against discriminatory treatment visSvationals of third countriés.The scope
of application of the MFN clause is determined bg so0-callecejusdem generigrinciple.
Accordingly, such a clause “can only attract mattbelonging to the same category of

“0 For references se@an Klabbers International Legal Histories: The Declining Immfamce of Travaux
Préparatoires in Treaty Interpretation?, Nethedahaternational Law Review, Vol. 50 (2003), 267,127
footnotes 13 and 16 respectively.

*bid., 271-272;

2 |pid., 274.

*3 DolzerStevenssupran. 13, 65ReedPaulssorBlackaby supran. 11, 50.

“ Rudolf DolzefTerry Myers After Tecmed: Most-Favored-Nation Clauses in Bimeent Protection
Agreements, ICSID Review/FILJ Vol. 19 (2004), 40, 5

% See, for instanc&mmanuel Gaillard Establishing Jurisdiction Through a Most-FavoNation Clause, New
York Law Journal, 02 June 2005, 1, 1, availabléntip://www.shearman.com/files/Publication/96d228869-
4fd6-b306-07a676768572/Presentation/Publicatiorthtizent/4153cee7-3402-4cbhf-8631-
09c534addlda/lA_060205.pdf




subjects as that to which the clause itself reldfedhe application of this rule, though,
presupposes a decision as to what subject-mattersfahe same categoty Traditionally,
the MFN clause covers substantive rights and otitiga*® In a series of cases brought before
the ICSID Centre, however, ICSID tribunals had &aldwith the question of whether this
clause applies also to procedural aspects of imaggt protection, and specifically to dispute

settlement provisions.
2. Case-law

aa. Maffezini v. Spain (Orrego Vicuia, Buergenth#olf), 25 January 2000

The question of the applicability of an MFEN clausedispute settlement mechanisms was
addressed for the first time in the seminal caseéMaffezini According to the dispute
settlement clause of the Argentina-Spain BIT, swsion of an investment dispute to
international arbitration requires the expiratidnagperiod of eighteen months within which
the domestic courts of the host state must sdtdedispute (18-month-clause). By invoking
the MFN clause of the aforementioned BIT, the immeslaimed that he could benefit from
the more favourable dispute settlement provisiothefChile-Spain BIT which provided for
international arbitration after the expiration oi& month negotiation period. In other words,
the Tribunal had to decide whether the 18-monthagron of the Argentina-Spain BIT could
be bypassed by virtue of the MFN-clause regardaligfiatters” subject to the treaty.

After stressing the fact that the MFN clause atedsad a broad wording and did not provide
for any specific reference to dispute settlemerdvigions, the Tribunal articulated its
approach with respect to the interpretation ofNtieN clause as follows:

[t must be established whether the omission fovigle expressly that dispute settlement as
such is covered by the clause] was intended bpdinges or can reasonably be inferred from the
practice followed by the parties in their treatmeftoreign investors and their own investdts.

By using this wording, this decision seems to asstimat as a rule the MFN clause covers
dispute settlement provisions of the third paréaty, unless the interpretation of the clause or

the subsequent practice of the contracting stai#srespect to the conclusion of BITs leads

4 Ambatielos Claim (Greece v. United Kingdom)Arbitration Commission, 06 March 1956, ILR Vol3 2
(1956), 306, 319.

" Endre Ustor Most-Favoured-Nation Clause, EPIL Vol. Il (19948, 472.

8 ReedPaulsso/Blackaby supran. 11, 51.

9 Maffezini v. SpainlCSID Case No. ARB/97/7, Decision on Jurisdicti@d January 2000, para. 53, available
athttp://ita.law.uvic.ca/documents/Maffezini-Jurisiibim-English_000.pdf
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to the opposite resuif. In other words, the interpretation appears to bkjest to an

investment-friendly approach.

In construing the MFN clause as such, the Tribtne#d:

54. Notwithstanding the fact that the basic treatgtaining the clause does not refer expressly
to dispute settlement as covered by the most favoation clause, the Tribunal considers that
there are good reasons to conclude that today téigmitlement arrangements are inextricably
related to the protection of foreign investorstlreey are also related to the protection of riglfits o

traders under treaties of commerce.

55. International arbitration and other disputéleetent arrangements have replaced these older
and frequently abusive practices of the past. Thes#ern developments are essential, however,
to the protection of the rights envisaged undermpirinent treaties; they are also closely linked
to the material aspects of the treatment accordlemtlers and investors, like their States of
nationality, have traditionally felt that their kit and interests are better protected by recourse
to international arbitration than by submissiondidputes to domestic courts, while the host
governments have traditionally felt that the protectof domestic courts is to be preferred.”

On this point, the clause was construed in thet lgfithe historical purpose of international
arbitrationin abstracto This extreme teleological interpretattdris hardly compatible with
the objective approach embodied in Article 31 & YCLT according to which the authentic
expression of the will of the parties is to be dedi from the text of a treafy.In fact,
recourse to such a subjective method is neithesualunor a recognized interpretative tool.
Furthermore, no attention was paid to the contéxleanent of interpretation. Therefore, the
demand of Article 31 VCLT to consider each of theee main elements when interpreting a
treaty, namely the text, its systematic contexivel as the object and purpose of the tréaty,

was not taken into account.

After formulating a general principle accordingwbich the extension of the MFEN clause to
dispute settlement provisions is fully compatiblighvejusdem generiaile, the Tribunal went
on to identify some “public policy considerationig”order to narrow the broad scope of the

MFN clause, e.g. the exhaustion of local remediesgpute settlement subject to “a fork in the

* Locknie Hsyu MFN and Dispute Settlement-When the Twain Meetirdal of World Investment & Trade,
Vol. 7 (2006), 25, 28.

*1 SeeCrnic-Grotic, Object and Purpose of Treaties in the Vienna @otion on the Law of the Treaties, Asian
Yearbook of International Law Vol. 7 (1997), 14841

2 Report of the International Law Commissidt8. Session, Draft Articles on the Law of the &fies with
Commentaries, Yearbook of the International Law @ossion Vol. 1l (1966), 187, 220, para. 13ir lan
Sinclair, The Vienna Convention on the Law of Treatie®, BExl. Manchester University Press, Manchester,
1984, 115;Alfred VerdrosfBruno Simma Universelles Volkerrecht, 3. Auflage, Duncker &tdblot, Berlin,
1984, 492, para. 776.

%3 Anthony AustModern Treaty Law and Practice, Cambridge UniteRress, Cambridge, 2000, 187.
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road clause® a dispute settlement clause providing for a paldicarbitration forum such as
ICSID, or agreement to a highly institutionalisegstem of arbitratiod® Again, the
articulation of these limitations was not derivednfi an interpretation of the BIT under the
rules of the VCLT?®

bb.  Siemens v. Argentina (Rigo Sureda, BrowerpBklheiro), 03 August 2004

Similar to theMaffezinicase, th&iemenslecision held that by virtue of the MFN clause the
investor could bypass the 18-month-clause of them@ey-Argentina BIT by “borrowing”
the dispute settlement mechanism of the Chile-Aigan BIT which provided for
international arbitration after the expiration a$ia month negotiation period. A considerable
difference among them is that the present Tribdol&dwed the process of interpretation as
described in the VCLT’ However, the guideline of the interpretation cingtd the purpose
of the BIT as laid down in its preamble, namely pgremotion and protection of foreign
investments® In other words, in reading the clause the Tribumas led by an investment-

friendly approach.

With respect to the interpretation of the MFN cluas such, considerable weight was put
upon the teleological element. Hence, the purpdsthe clause was understood as to “to
eliminate the effect of specially negotiated prawis unless they have been excepfédt.is,
therefore, not surprising that, although the Tréduecognized that the wording of the MFN
clause contained in the Germany-Argentina BIT wasawer than that in thilaffezinicase,

{0

it considered such a difference in wording to bel@vant.” As a result, the explicit rejection

** Such a clause gives to the investor an irrevocaptisn to choose between the litigation of itsmkin the
domestic courts of the host state or internatianhbitration; see, in particulaGhristoph Schreuefraveling the
BIT Route - Of Waiting Periods, Umbrella Claused &orks in the Road, Journal of World Investmerift&de
Vol. 5 (2004), 231, 238t seq
%> Maffezinj supran. 49, para. 63; for a more detailed analysisissieerMyers supran. 44, 54.
*®Hsu, supran. 50, 29Gaillard, supran. 45, 2.
" Siemens v. ArgentindCSID Case No. ARB/02/8, Decision on JurisdictiBrAugust 2004, para. 81,
ggvailable ahttp://ita.law.uvic.ca/documents/SiemensJurisdicinglish-3August2004. pdf

Ibid.
*9bid., para. 106.
% |bid., para. 103: “The arbitral tribunal in Maffezinbted that Spain had used the expression “all nsatter
subject to this Agreement” only in the case oBit$ with Argentina and “this treatment” in all otheases. The
said tribunal commented that the latter was “ofrsewa narrower formulationThe Tribunal concurs that the
formulation is narrower but, as concluded aboveoitsiders that the term “treatment” and the phtasgvities
related to the investments” are sufficiently widdrclude settlement of disputes.” See dlsma FreyefDavid
Herlihy, Most-Favored-Nation Treatment and Dispute Settl#nm Investment Arbitration: Just How “Favored”
is “Most-Favored™?, ICSID Review/FILJ vol. 20 (2005%8, 72;Omar Garcia-Bolivar The Teleology of
International Investment Law - The Role of Purpaeethe Interpretation of International Investments
Agreements, Journal of World Investment & Trade.\®I|(2005), 751, 765; for a more detailed analgsid
criticism seeStepherfFietta, Most favoured nation treatment and dispute remsluunder bilateral investment
treaties: a turning point?, Transnational Disputniigement Vol. 2 (June 2005), 1, 8.
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of a broad interpretation of the clause at theirgig of the analysis of the Tribufiabeems

to have a symbolic nature.

ccC. Salini v. Jordan (Guillaume, Cremades, Singl/&2® November 2004

In Salini case, the claimants invoked the MFN clause ofttidg-Jordan BIT in order to bring
contractual claims before an ICSID tribunal, nohstanding the fact that according to Article
9 (2) of the BIT such contractual disputes showddgbverned by the settlement procedure
foreseen in the contract. Specifically, they codezhthat the MFN clause could import the
dispute settlement provisions of the Jordan-USAthedlordan-United Kingdom BITs which
entitled them to refer to ICSID any dispute arisiram their construction contracts.

The course of interpretation i8alini is characterized by a strict, thought not expyessl
mentioned, application of the VCLT rul&.Unlike Maffezini and Siemensthis case is
featured by a narrower understanding of the functbthe MFN clause, since the Tribunal
denied its extension to dispute settlement promsidhe starting point of the interpretation
was the text of the MFN clause which was distinigeds from the wider wording of the
respective MFN clause iaffezini®® Yet, this distinction alone cannot justify thisrrmaver
understanding, since th8iemensdecision advocated a wide interpretation of an MFN
provision with an identical scope of applicatffrDecisive for the outcome of the decision
appears to be in the first place that the Tribudidl not apply any presumption when
construing the MFN clause.

Furthermore, theSalini Tribunal attributed less weight to the elementimterpretation
pursuant to the object and purpose of the treastead, it emphasized the contextual method.
Specifically, the MFN clause was construed in cogfion with the dispute settlement clause
of the BIT. In contrast t&iemenandMaffezinj it was argued that the intention as expressed
in the dispute settlement provision of the BIT,iéldg 9 (2), was to exclude that the parties to
the BIT intended those provisions to be bypasseditye of the MFN claus® Finally, this
decision shows a case-oriented character, sinc@rbenal did not formulate any general
principle regarding the function of the MFN clause.

¢! Siemenssupran. 57, para. 81.

%2 galini Costruttori S.p.A. and ltalstrade S.p.A. Jordan, ICSID Case No. ARB/02/13, Decision on

Jurisdiction, 29. November 2004, para. 118, avhdlabhttp://ita.law.uvic.ca/documents/salini-decisiorf.pd

% bid., para. 118.

% Both MFN clauses referred to treatment or acésitielated/granted to investors/investments; sse al
FreyerHerlihy, supran. 60, 74.

% Salini, supran. 62, para. 118; for an overview of different gibke interpretations of an MFN clause see
FreyerHerlihy, supran. 60, 62.
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With respect to the consideration of previous cagesSalini Tribunal elegantly criticized the
approach taken irMaffezini®® However, there was no reference to tBEemenscase.
Apparently, this could be explained by the fact tiha latter decision was rendered just four

months before th8alini decision.

dd. Plama v. Bulgaria (Salans, van den Berg, Vege@& February 2005

Due to the fact that the Bulgaria-Cyprus BIT comégi narrow dispute settlement provisions
which were concerned only with disputes relating expropriation and provided for
internationalad hog basically UNCITRAL, arbitration, the claimant ied upon the MFN
clause of the aforementioned BIT in order to impmdader dispute resolution clauses of
other BITs concluded by Bulgaria, such as the Budgginland BIT, which provide for
ICSID arbitration. In other words, thelama Tribunal had to decide whether the MFN
provision could be interpreted as importing con$en€SID arbitration.

The distinctive feature of thBlama decision is the explicit and stepwise applicatodrthe
rules of interpretation pursuant to the VCTas well as the fact that teleological
interpretations in terms of the decisions Maffezini and Siemenswere rejected as
“undeniable in generality” and “legally insufficigr’® By invoking the principle that an
agreement to arbitrate “should be clear and unamobigi, the Court formulated a
presumption which advocated a restrictive integdreh, based exclusively on the wording of
the MFEN clause. Accordingly, “the intention to imporate dispute settlement provisions must

% Siemenssupran. 57, para. 115 reads as follows: “The curreribdrral shares the concerns that have been
expressed in numerous quarters with regard to dhdien adopted in thdlaffezinicase. Its fear is that the
precautions taken by authors of the award may actme prove difficult to apply, thereby adding mor
uncertainties to the risk of “treaty shopping.” ¢edl, the Maffezini decision caused reactions atpthliical
level as well. Fearing an explosion of cases attenpo bypass dispute settlement provisions onbtgs of
MFN clauses, the negotiators of CAFTA [now DR-CAFRT#gned on: 05 August 2004] introduced into the
CAFTA draft text a so-called “disappearing footriotehich specified that the MFN clause should not be
understood in terms of thdaffezinicase. This footnote disappeared from the finatyréext and was included
in its negotiating history as a reflection of théention of the parties. See, in particuRuth TeitelbaumWho’s
Afraid of Maffezini? Recent Developments in Intexation of Most Favored Nation Clauses, Journal of
International Arbitration, Vol. 22 (2005), 225, 2229. In the same vein, the MFN provision of therMegian
draft Model BIT [draft version of 19 December 2008}pressly states in Article 4 (3) that “[flor gtea
certainty, treatment referred to in paragraph [dgsinot encompass dispute resolution mechanismglpbfor

in this Agreement or other International Agreemgnts

Available athttp://www.regjeringen.no/nb/dep/nhd/dok/Horingesfitigsdokumenter/2008/horing---modell-for-
investeringsavtaler/-4.html?id=496026

7 plama Consortium Limited v. Bulgari4CSID Case No. ARB/03/24, Decision on Jurisdiafi® February
2005, para. 189-197, available &ttp://ita.law.uvic.ca/chronological_list.htnBut see the criticism raised by
Hsu supran. 50, 32-33.

% |bid., para. 193.
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be clearly and unambiguously express&dence, the principle regarding the function of the
MFN clause embodied in the casedMEffeziniandSiemensvas reversed, since its extension
to dispute settlement provisions was primarily édif Finally, the court decided that the

MFN clause could not be interpreted as providingsemt to ICSID arbitratioft:

In considering previous ICSID decisions, the cdwetd that theMaffezini approach could
lead to a “chaatic situation” which “cannot be firesumed intent of Contracting Parties” and
that theSiemenglecision “illustrates the danger caused by themaaim which theMaffezini
decision has approached the questiGriThese polemical statements towards Meffezini
andSiemenglecisions, the adoption of the reverse assumptiinrespect to the extension of
the MFN clause to dispute settlement provisionsvel as the fact that the Tribunal could
have reached the same result by applying also pilit policy considerations” of the
Maffezini decisiorf® indicate that the interpretation of the MFN claisecharacterized by

antithetic ideological approaches.

ee. Gas Natural v. Argentina (Lowenfeld, Alvareikkiin), 17 June 2005

The issue inGas Naturalcase was whether the MFN clause of the ArgentpearSBIT
entitled the investor to bypass the 18-month-claaigbe aforementioned treaty by importing
more favourable provisions of other BITs conclutigdArgentina, such as the Argentina-US

BIT, which did not contain any requirement of priesort to local courts.

Focussing on the need to ensure the independennamital adjudication of investment
disputes, thesas NaturalTribunal construed the MFN clause of the Argentmain BIT
primarily in the light of the historical purpose @iternational investment arbitration
abstractoas follows:

As the Tribunal sees the history, first of the IDSTonvention, which created the institution of
investor-state arbitration, and subsequently ofwhge of bilateral investment treaties between
developed and developing countries (and in sontarines between developing countiiiger

sg, a crucial element — indeed perhaps the mostatretement — has been the provision for
independent international arbitration of disputesaueen investors and host states. The creation
of ICSID and the adoption of bilateral investmengiaties offered to investors assurances that
disputes that might flow from their investments Vabnot be subject to the perceived hazards of

% bid., para. 204.

Obid., para. 223.

" bid., para. 227.

2 |bid., para. 226.

3 And specifically the third consideration pursutmtvhich the MFN clause does not apply to situatiaere

a dispute settlement clause provides for a pasticatbitration forum such as ICSID. See dfseyerHerlihy,
supran. 60, 77. For a brief dogmatic evaluation of flemadecision from the perspective of the “consent” to
ICSID arbitration sedsatsossupran. 10, 105.
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delays and political pressures of adjudicationatiamal courts. (footnote omitted) ... The vast
majority of bilateral investment treaties, and heatl the recent ones, provide for independent
international arbitration of investor-state disgtevhether pursuant to the ICSID Convention,
the ICSID Additional Facility, the UNCITRAL Arbittéon Rules, or comparable arrangements,
and such provisions are universally regarded — fijyonents as well as by proponents — as
essential to a regime of protection of foreign cliiavestment?

The wording of the MFN clause was taken into actatim second stageéThus, the leading
element of the interpretational process was aremérteleological interpretation to which the
textual interpretation was subordinated. Such ahawktis inconsistent with the objective
approach laid down in Article 31 VCLT and, as aftgandicated in théMaffezinicase, does
not constitute a recognized technique of interpieteof international instruments, but rather
a policy-oriented approach. Moreover, the contdxal@ment was not taken into account.
Similar to theMaffezinidecision, the demand of Article 31 to perform ithierpretation as a
unified process by applying all three elements m@smet. In addition, unlike the cases so far

presented?® there was no reference of the VCLT in the corpfuis decision’.’

Considering prior ICSID arbitral awards, the Triburemphasised that its reasoning and
conclusions were in substantial agreement Withffezini and Siemensand as regards the
Salinidecision it held:

This Tribunal understands that the issue of applgrgeneral most-favored-nation clause to the
dispute resolution provisions of bilateral investinéreaties is not free from doubt, and that
different tribunals faced with different facts andgotiating background may reach different
results. The Tribunal is satisfied, howevénat the terms of the BIT between Spain and
Argentina show that dispute resolution was inclugdthin the scope of most-favored-nation

treatmentand that our analysis set out in paragraphs 28k8@e is consistent with the current

thinking as expressed in other recent arbitral de/d{emphasis added)

ComparingGas NaturalandSalini, however, it seems that it was not the terms efrétevant
MFN clauses, but rather the divergent interpreteti@nd approaches of the respective

Tribunals that led to opposing conclusions.

" Gas Natural SDG, S.A. v. The Argentine Republi§ID Case No. ARB/03/10, Decision of the Tribupal
Preliminary  Questions on  Jurisidiction, 17  June 300 para. 29, available  at
http://ita.law.uvic.ca/documents/GasNaturalSDG-BiecionPreliminaryQuestionsonJurisdiction-pdf

> The textual interpretation took place as folloWEhe Tribunal notes that the introductory phraseAiticle
IV(2) of the BIT speaks ofdll matters governed by the present Agreement...” Cergtters are expressly
excluded, but there is no exclusion for resolutbdisputes.bid., para. 30.

% Maffezinj supran. 49, para. 27 and 36iemenssupran. 57, para. 80-81Salini, supran. 62, para. 75 and
177;Plama supran. 67, para. 26, 117, 147, 158, 160, 194, 196.

""In fact, the VCLT is mentioned only once in theetith footnote of the decision which reads as foo“The
Tribunal notes Argentina’s argument that Spain’sifian in the Maffezini case reflects understanding of the
Spain-Argentina BIT consistent with that of Argewtiin this case. We do not believe, however, that a
argument made by a party in the context of an r@atiin reflects practice establishing agreemenwéen the
parties to a treaty within the meaning of Artict(3)(b) of the Vienna Convention on the Law of Ties”

8 Gas Natura) supran. 74, para. 49.
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In the end, the Tribunal virtually reversed thenRdaprinciple regarding the function of the
MFN clause by stating that such provisions “shdagdunderstood to be applicable to dispute
settlement, unless it appears clearly that the gtatties to a BIT or the parties to a particular
investment agreement settled on a different mettoodresolution of disputes that may
arise””® Finally, the absence of a reference toBtemacase could be explained by the fact

that the latter was delivered about four monthetsetheGas Naturaldecision.

ff. Suez/AWG v. Argentina (Salacuse, Kaufmann-KKoNikken), 03 August 2006

Relying on the MFN clause of the Argentina-Spaid angentina-UK BITs respectively, the
claimants inSuezcase contended that they could bypass the 18-rubeniises laid down in
the aforementioned treaties by importing the maxefirable dispute resolution provision of

the Argentina-France BIT which did not require priesort to the local courts.

Before interpreting the MFN clauses, tBeiezTribunal emphasized that its analysis was
guided by Article 31 of the VCLT, “pursuant to whitreaty language is to be interpreted in
accordance with its ordinary meaniriy’lndeed, the Tribunal made from the very beginning
clear that it was going to meet the requirementb@fobjective approach set out in Article 31
by stating that:

the text of the treaty is presumed to be the atithexpression of the parties’ intentions. The
starting place for any exercise in interpretat®thierefore the treaty text itsélf.

The process of interpretation in this case was eguidly no assumption, and, unlike the
Maffezinj SiemensPlamaand Gas Naturalcases, this Tribunal refrained from articulating
any general principle with respect to the applitgbof MFN clauses to dispute settlement
provisions. In other words, this decision is caserted just as th8alini case. With respect

to the interpretation of the MFN clauses as suuwh,Tribunal applied the interpretative steps
laid down in Article 31 VCLT in a comprehensive wiay putting considerable emphasis on
the textual elemefft as well as on the object and purgds# the BIT. Finally, it concluded

that the claimants could take advantage of the rfeoreurable treatment of the third party

treaty.

9 Gas Natura) supran. 74, para. 49.

8 Suez, Sociedad General de Aguas de Barcelonag®d Vivendi Universal S.A. v. The ArgentiRepublic
ICSID Case No. ARB/03/19,) andWG Group Ltd. v. The Argentine RepubligNCITRAL, Decision
on Jurisdiction, 03 August 2006, para. 54, avadatil
http://ita.law.uvic.ca/documents/SuezVivendiAWGgdliction. pdf

8 |bid., para. 54.

8 bid., para. 55-58, 61.

8 |bid., para. 61.
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Next, the Tribunal considered the previous ICSlbsprudence and distinguished its decision
thoroughly from thePlamacase® In the end, it went on to criticize the restrieti@ssumption

adopted irPlamaby noting:

The Plamatribunal also stated, in its reasons, that an ratin agreement must be clear and
unambiguous, especially where it is incorporateddigrence to another text. (footnote omitted)
This Tribunal does not share this view. As statbdva, it believes that dispute resolution
provisions are subject to interpretation like artheo provisions of a treaty, neither more
restrictive nor more liber4F.

However, there was no reference to the divergeriee&alini case, where no presumption
was articulated and the deciding Tribunal emphdsibe textual element too. Comparing
SuezandSalini with each other, it seems that their contradictmufcomes resulted from the
distinct ways the textual and contextual elementewagpplied as well as from the different

weight attributed to the object and purpose ofréspective BITs.

gg. Telenor v. Hungary (Goode, Allard, Marriott $eptember 2006

Due to the fact that the dispute resolution claafstne Norway-Hungary BIT was limited to
expropriation claims, the claimant invoked the MEMuse in order to establish ICSID
jurisdiction over violations of the standard “faand equitable treatment”. In particular,
Telenor argued that by virtue of the MFN clauseas entitled to take advantage of any wider

dispute resolution provision in any other BIT eatemto by Hungary with other states.

Before interpreting the MFN clause of the NorwayAgary BIT, the Tribunal inTelenor
expressly welcomed the principle articulatedPlamaas follows:

This Tribunal wholeheartedly endorses the analgsis statement of principle furnished by the
Plama tribunaf?

Thus, the whole process of interpretation was wbatethe assumption that an extension of
the MFN clause to dispute settlement provisionsygposes the existence of a respective
“clear” and “unambiguous” wording. Indeed, from iatbrical viewpoint one could go as far
as to say that the applicability of the MFN clatsalispute resolution provisions was raised
to the height of the textual requirements of therpretative doctrine articulated Bynmerich

de Vattelin the 18 century?®’

8 bid., para. 65.

8 bid., para. 66.

8 Telenor Mobile Communications A.S. v. Republic ahghry ICSID Case No. ARB/04/15, Award, 13
September 2006, para. 90, availablétgt://ita.law.uvic.ca/documents/Telenorv.Hungaryekd, 000.pdf

87 According toVattelsviewpoint “it is not allowable to interpret whaa$i no need of interpretation”, that is, if
the meaning of a treaty is sufficiently clear fritntext, there is no need to resort to rules téripretation in
order to clarify the meaning. However, the eludmabf the meaning of a norm is not the startingipdout the
result of the process of interpretation. See, imti@#dar, Georg DahniJost DelbrickRidiger Wolfrum
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Subsequently, the Tribunal put forward four reasdhat supported its interpretative
approach® In this context, it rejected the extreme teleatagiinterpretation of the MFN
clause in the light of the historical purpose ofemational arbitrationn abstractoand
illustrated an ideological gap in the ICSID jurisgence by stating:

Those who advocate a wide interpretation of the Mf&ise have almost always examined the
issue from the perspective of the investor. ... Timpdrtance to investors of independent
international arbitration cannot be denied, buthie view of this Tribunal its task is to interpret

the BIT and for that purpose to apply ordinary eanof interpretation, not to displace, by

reference to general policy considerations conogritivestor protection, the dispute resolution
mechanism specifically negotiated by the pafiles.

Surprisingly, the present Tribunal considered thevipus divergenSuezcase, which was
delivered about a month befdFelenor and distinguished its ruling from“t.The validity of
the hypothesis posed when presenting the awar@&alimi and Gas Naturalaccording to
which the elapse of four months can justify the -nonsideration of previous divergent
decisions can be, therefore, doubted.

3. Evaluation

The ICSID jurisprudence regarding the applicatibih@ MFN clause to dispute settlement

provisions reveals a mosaic of different approaehigs respect to its interpretation.

On the one hand, by relying on the preamble of rlevant BIT, theSiemensTribunal
articulated an investment-friendly approachlesmotiv of its interpretation. Consequently,
the Tribunal recognized from the very beginning tbé process of interpretation that
prominence should be given to the promotion andeptimn of foreign investments. On the
other hand, by relying on the principle that aneagnent to arbitrate should be clear and
unambiguous, both ICSID Tribunals in the case#laima and Telenorwere guided by a
restrictive approach according to which the applca of an MFN clause to dispute
resolution provisions requires a correspondinglyliek wording of the relevant MFN
provision. The latter assumption was also endotsethe Tribunal inBerschader a 2006

investment arbitration proceeding under the StothhGhamber of Commerce Rules which

Volkerrecht, Bd. 1/3, 2. Auflage, Walter de Gruyt&erlin, 2002, 637, para. Sir Robert JenningSir Arthur
Watts Oppenheim’s International Law, Vol. "&dition, Longman, Great Britain, 1992, 1267, p&29.

8 Telenot supran. 86, para. 92-95.

8 Telenot supran. 86, para. 95.

 Telenot supran. 86, para. 98.
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was published at the beginning of 2088Not surprisingly, the outcome of all these

proceedings corresponded to the pre-interpretdtapr@oach adopted by each Tribunal.

The ICSID Panels isalini and, most notably, iBuezbrought, in turn, a third understanding
with respect to the interpretation of the MFN clurgto play, namely the neutral approach. In
these cases, the MFN provision was construed withay recourse to pre-interpretational
guidelines. Again, those decisions led to divergasttomes as well. However, this can be
explained by the different weight attributed to tekeological method of interpretation as well
as by the distinct ways the textual and systeneéiment were applied. Finally, unlike in the
cases ofMaffezinj Siemens Plama Gas Natural, Telenor and Berschader in both
aforementioned decisions, the respective ICSID uldls refrained from articulating any
general principle with respect to the relationshigtween MFN provision and dispute
settlement mechanism. In other words, the decisioBalini and Suezare case-specific and

case-oriented in character.

Furthermore, the process of interpretatiomMiaffeziniand GadNatural was at odds with the
rules pursuant to Article 31 VCLT. In particulahet recourse to an extreme teleological
interpretation of the MFN clause in the light ofetlnistorical purpose of international
arbitrationin abstractoconstitutes a subjective and not recognized iné¢apive tool which
rather reminds one of a policy-oriented understagdiMoreover, by disregarding the
contextual method, thilaffeziniandGasNatural Tribunals paid no attention to the demand
of Article 31 to apply the methods it embodies agn#ied whole. In the same vein, the
Tribunal in theBerschadedecision, which was rendered outside the ICSIDesysheld that
the “starting point in determining whether or not BIFN clause encompasses the dispute
resolution provisions of other treaties must alwhgsan assessment of the intention of the
contracting parties upon the conclusion of theipatreaty”?? Again, a subjective reading
replaced the call of Article 31 for an objectivepepach in construing international
agreements as well as the hierarchical relationsbipreen Article 31 and 32 VCLT. As a
result, these cases do not only disregard the riovitigaof the rules of interpretation under the
VCLT, but they also open the door to arbitrary iptetations that undermine the actual will

of the parties to a BIT.

%1 Berschader v. Russi8CC Case No. 080/2004, Award, 21 April 2006, paF& and 206, available at
http://ita.law.uvic.ca/documents/BerschaderFinal Adyadf.
%2 |bid., para. 178 and 206; see also the criticism raisélte Separate Opinion of Todd Weilthid., Fn. 15.
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B. State of Necessity

1. Introduction

During its economic reform and the privatizationtefpublic services in the 1990s, Argentina
concluded numerous BITs, a process that was viddbcribed as “BIT-Mania® In the late
1990s, however, Argentina’s economy started faangleep crisis. In response to the
economic recession, the Argentine Government taake beginning of 2002 a number of
national emergency measures including the ternanair suspension of contractual rights of
investors, the devaluation of its currency (pesbg termination of its policy to calculate
utility tariffs in US dollars and the conversiontbibse tariffs into Argentine pesos at the rate
of one to one (“pesification}® Many of these measures affected foreign investsnent
adversely. As a result, numerous proceedings wat&ted before the ICSID tribunals
against Argentina by virtue of the respective BITaurrently, there are about 37 pending
cases, most of which relate to the emergency messaken by Argentina as a response to
its economic crisi€ In order to preclude the wrongfulness of its attiand consequently to
exclude its responsibility for violations of BIT quisions such as “fair and equitable
treatment”, “expropriation” and “umbrella claus&rgentina invokes in these proceedings
state of necessity under customary law as it isogtieinl in ILC Article 28° as well as the
necessity clause of the BITs it has concluded. Tases presented below concern the

interpretation of the same BIT, namely Article XIthe 1991 Argentina-US BIY relate to

% Carlos Ignacio Suarez Anzoreniultiplicity of Claims under BITs and the Argené Case, British Institute
of International and Comparative Law’s Investmergaty Forumsupran. 10, 20, 20.

% For a brief overview of the measures taken asporese to the economic crisis ®#ackaby supran. 38, 19;
David Foster "Necessity Knows No Law!": LG&E v Argentina, Imtetional Arbitration Law Review (2006),
149, 151.

% The list of pending cases is available at
http://icsid.worldbank.org/ICSID/FrontServlet?regtieype=CasesRH&actionVal=ListPending

% Article 25 provides: “1. Necessity may not be iked by a State as a ground for precluding the witdngss
of an act not in conformity with an internationdlligation of that State unless the act:

(a) Is the only way for the State to safeguard aemss interest against a grave and imminent panit|

(b) Does not seriously impair an essential interésh® State or States towards which the obligagixists, or of
the international community as a whole.

2. In any case, necessity may not be invoked biate &s a ground for precluding

wrongfulness if:

(a) The international obligation in question excludles possibility of invoking necessity; or

(b) The State has contributed to the situation oEasity.”

97 Article X provides: “This Treaty shall not prede the application by either Party of measures sssy for
the maintenance of public order, the fulfillmentitsf obligations with respect to the maintenanceestoration
of international peace or security, or the protattf its own essential security interests.”
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the same investment sector, namely to the gasrsecto have the same factual background,

that is, the Argentine economic crigfs.
2. Case-law

aa. CMSv. Argentina (Orrego Vicufa, Lalonde, RgzZek May 2005

From a structural viewpoint, théMS Tribunal examined first whether the Argentina crisis
constituted a necessity under customary law anal itrgealt with the examination of the plea
of necessity under the BIT. However, from a sulistarviewpoint, the Court interpreted the
emergency clause of the BIT in the light of custoym@ecessity, and so the emergency test
was subordinated to the rigorous conditions entedian ILC Article 25. For instance, by
invoking the customary “only way” test requirementhich pursuant to the ILC’s
Commentary excludes the plea of necessity “if theme other (otherwise lawful) means
available, even if they may be more costly or lessvenient™® the Court decided that the
measures taken by Argentina were not the only stejis disposal® The fact that there have
been alternative proposals by the economists op#énees appeared to satisfy the Tribunal to
draw the aforementioned conclusion. This reveadt that as long as alternatives can be
theoretically conceived, the plea of necessity be=® inactivé®® With respect to the
economic crisis as such, the Court noted thatiisesavas “indeed severé® yet it could not

be held that the wrongfulness of the actions ua#fert by Argentina should be precluded
because of the relative effects that could be restsly attributed to the crisis®® And without
being engaged in investigating the actual situatioAirgentina during the crisis, it stated “the
crisis did not result in total economic and socialapse*®

% For a detailed assessment of the first two ICS#Disions sedugust ReinischNecessity in International
Arbitration — An Unnecessary Split of Opinions ied@nt ICSID Cases? Comments on CMS v. Argentina and
LG&E v. Argentina, Journal of World Investment afichde Vol. 8 (2007), 19é&t seq

% James CrawfordThe International Law Commission’s Articles orat8t Responsibility, Introduction, Text
and Commentary, Cambridge University Press, Cargbrid002, 184, para. 15.

1% cMS Gas Transmission Company v. The Argentine Repl®SID Case No. ARB/01/8, Award, 12 May
2005, para. 324, availableldtp://ita.law.uvic.ca/documents/CMS_FinalAward.pdf

101 Reinisch supran. 98, 200.

192 cMS supran. 100, para320.

103 CMS supran. 100, para. 321. This conclusion was followedhgy statement: “As in many times the case of
international affairs and international law, sitaas of this kind are not given in black and wHitgt in many
shades of grey.” See the criticism ldychael Waibel Two Worlds of Necessity in ICSID Arbitration: CM$ic
LG&E, Leiden Journal of International Law, Vol. 28007), 637, 644-645.

104 CcMS supran. 100, para. 354. See the critical remark#\bgie van AakerZzwischen Scylla und Charybdis:
Volkerrechtlicher Staatsnotstand und Internatianalavestitionsschutz, Zeitschrift fiir Vergleichende
Rechtswissenschatft Vol. 105 (2006), 544, 559-560.
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bb.  LG&E v. Argentina (Bogdanowsky de Maekelt, Rezan den Berg), 03 October
2006

Unlike theCMS award, thdG&E decision considered the necessity clause of tiet@be
lex specialigo the customary necessity. Setting the methogdiodpe followed, the Tribunal
held that it should be decided whether the conditithat existed in Argentina during the
period of crisis could trigger the application oftidle XI of the BIT% In particular, it was
emphasized that the defense of necessity derioes tihe BIT and that general international
law should be applicable, to the extent requiradtie interpretation and application of the
BIT.'® Accordingly, the Tribunal examined whether thesisricould be subsumed under the
term “essential security interests” of the necgsdause of Article XI. This approach led to a
gualitatively different standard of necessity thiaat of theCMScase. For instance, instead of
applying the rigorous “only way” test, the Triburedamined whether the measures adopted
by Argentina were a legitimate, necessary and redsde response to the crisis in a way that
reminds one of the proportionality test undertakgithe ECtHR®’ as follows:

A State may have several responses at its disposalaintain public order or protect its
essential security interests. In this sense, ietognized that Argentina’s suspension of the
calculation of tariffs in U.S. dollars and the Rijustment of tariffs was kegitimateway of
protecting its social and economic syst&fr{emphasis added)

The Tribunal accepts that the provisions of the igmecy Law that abrogated calculation of the
tariffs in U.S. dollars and PPI adjustments, ad aglfreezing tariffs weraecessary measures
to deal with the extremely serious economic crisideed, it would be unreasonable to conclude
that during this period the Government should hen@emented a tariff increase pursuant to an
index pegged to an economy experiencing a higlatioflary period (the United States). The
severe devaluation of the peso against the dadladers the Government’s decision to abandon
the calculation of tariffs in dollangasonable Similarly, the Government deemed that freezing
gas tariffs altogether during the crisis period wasessarfy] ' (emphasis added)

After establishing that the emergency measurestakeArgentina are excused by virtue of

the necessity clause of the BIT, the Tribunal aféd that the customary necessity supported

195 | G&E Energy Corp., LG&E Capital Corp. and LG&E Immtional Inc. v. Argentine Republic
ICSID Case No. ARB/02/1, Decision on Liability, 3 ctdber 2006, para. 205, available at
http://ita.law.uvic.ca/documents/ARB021 L GE-Decision-Liability-en.pdf

1%bid., para. 206.

197 For such an interpretative approach ¥éiiam Burke-WhitéAndreas von Stademnvestment Protection in
Extraordinary Times: The Interpretation and Appiima of Non-Precluded Measures Provisions in Bikte
Investment Treaties, University of Pennsylvania LSehool, Scholarship at Penn Law, Paper 152 (R007),
27-28, available afttp:/Isr.nellco.org/cgi/viewcontent.cgi?articleES6&context=upenn/wpsSee als@tephan
W. Schil| International Investment Law and the Host Stasger to Handle Economic Cris€®&mment on the
ICSID Decision in LG&E v. Argentindpurnal of International Arbitration Vol. 24 (200265, 280.

198) G&E, supran. 105, para. 239.

1991 G&E, supran. 105, para. 242.
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its position too. Again, it appears that its untirding of the “only way” test pursuant to ILC
Article 25 was influenced by its previous flexitalpproacH;° since it held that:

an economic recovery package was the only mearespmnd to the crisis. Although there may
have been a number of ways to draft the econongovezy plan, the evidence before the
Tribunal demonstrates that an across-the-boardnsspwasiecessaryand the tariffs on public
utilities had to be address&d (emphasis added)

Compared to the€CMS award, furthermore, the severity of the situationArgentina was
evaluated divergently too. In particular, after ldepwith the social, economic and political
dimensions of an “extremely severe crist§"the Tribunal equated its intensity to a military

invasion*'® Surprisingly, when dealing with the question otessity, theLG&E Tribunal

neither mentions nor cites the previous divergeMS award** although one of the

arbitrators on the two tribunals was identital.

ccC. Enron v. Argentina (Orrego Vicuia, van den Bargchanz), 22 May 2007

A similar pattern taCMSwas followed by the award iB&nron which applied the standard of
necessity pursuant to ILC Article 25. The Tribuf@alnd that Argentina did not meet the
requirements of the rigorous conditions set. lttifiesl its methodological approach by
holding that the lack of a definition of the tetfassential security interests” under Art. XI of
the BIT made reliance on the requirement of théornary standard embodied in Article 25
necessary-° Thus, “the treaty becomes inseparable from theomery law”**’ Finally, just

as inCMS the intensity of the crisis was not capable acprding the wrongfulness of the
measures adopted by Argentina. The most importspec of this award is, however, that,
when dealing with the issue of necessifithe Enron Tribunal refrained from considering the
prior divergent award inLG&E, although one of the arbitrators on the two trédanwas

identical.

10 Tsatsossupran. 10, 197; see also the critical remarka/Mgibel supran. 103, 646.

11| G&E, supran. 105, para. 257.

12| G&E, supran. 105, para. 231.

13| G&E, supran. 105, para. 238.

14 Byt see the references to tBdSaward inLG&E, supran. 105, footnotes 30, 31, 33, 35, 48, 49 as veell a
the criticism byWaibe| supran. 103, 646 an&chill, supran. 107, 285.

15 3ee also criticism bReinisch supran. 98, 213.

M8 Enron Corporation and Ponderosa Assets, L.P. veatime RepubliclCSID Case No. ARB/01/3, Award, 22
May 2007, para. 333, availablehdtp://ita.law.uvic.ca/documents/Enron-Award.pdf

17 bid., para. 334.

18 Byt see the references to thB8&E award,ibid., footnotes 59, 60, 63, 67, 68, 74.
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dd. CMS v. Argentina (Guillaume, Nabil Elrabi, Crand), Annulment Decision, 25
September 2007

The ad hoc Committee identified two manifest errors of law tlwirespect to the
interpretational process followed by the CMS TriunFirst, the CMS Tribunal had
considered the requirements under Article XI andpehe same as those under ILC Article
2519 Second, it had assumed that Article XI and ArtR%ewere on the same footing without
taking a position on their relationsHiy. In this context, the Tribunal went on to emphasize
“in any case, the excuse based on customary irtenadlaw could only be subsidiary to the
exclusion based on Article XI” and proposed two giole readings as to the relation of
Article XI and customary law, both of which confedr priority to the treaty provision over
ILC Article 25 Thus, silently endorsing the methodology followed LG&E, the
Committee rejected thEMS and, consequently, thenron understandings of the necessity
plea and through its non binding proposal it appéarhave given some guidelines to future
tribunals in order to close the gaps in the casedlagarding the issue of necessty.
Nonetheless, pursuant to the current institutigtaicture of the ICSID system it was not

authorized to review the errors identified.

ee. Sempra v. Argentina (Orrego Vicufia, LalondereMidRico), 28 September 2007

After noting that two arbitrators of the presentblinal were also members of the Tribunal
which adjudicated the caeMSin 2005, theSempraaward emphasized that in the present
case the interpretation of the BIT as well as gseasment of the facts were different from the
LG&E decision> In fact, only three days after the annulment pedaegs inCMS the award

in Sempraendorsed expressly the awardsMS and Enron and construed the necessity
clause of the BIT in the light of ILC Article 25.hUs, it applied the rigorous customary
necessity standard, a methodological process tmatad hoc Committee had already
characterized as manifest error of law. Hence, hbeerogeneity of the ICSID case-law
regarding the issue of necessity changed its cduose that of horizontality, i.e. between
ICSID tribunals, to that of verticality, i.e. beterea tribunal and thed hocCommittee.

19CcMS supra n 30, para. 130.

120 cMS supra n 30, para. 131-132

121CMS supra n 30, para. 132-134.

122 For a more detailed analysis séiergen Kurtz ICSID Annulment Committee Rules on the Relatigpsh
between Customary and Treaty Exceptions on Negdas®ituations of Financial Crisis, ASIL Insightgol. 11
(20 December 2007), availablehdtp://www.asil.org/insights/2007/12/insights07 1 2#énl.

123 Sempra Energy International v. The Argentine RepubCSID Case No. ARB/02/16, Award, 28 September
2007, para. 346, availablelstp://ita.law.uvic.ca/documents/SempraAward. pdf
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3. Evaluation

The ICSID case-law regarding the Argentine cridisisirates serious inconsistencies
notwithstanding the fact that the respective ICSlfbunals were dealing with disputes
having the same factual background, concerningiriterpretation of the same BIT and

relating to the same investment sector.

By following two different methodological approashethe ICSID Tribunals applied two
different standards of scrutiny for assessing théonal emergency measures taken by
Argentina. On the one hand, @MS Enron and Semprathe Tribunals interpreted the
necessity clause of the Argentina-US BIT in thétligf customary international law. Thus, by
applying the rigorous customary standard of ILC. &8, they rejected the plea of necessity.
In fact, such an interpretation of the BIT appetosreflect the principle of “systemic
integration” laid down in Article 31(3)(c) VCLT wbh reads as follows:

There shall be taken into account together withdwetext any relevant rules of international
law applicable in the relations between the parties

As the International Law Commission pointed ouitsnReport on Difficulties Arising from
the Diversification and Expansion of Internatiohalw in 2006, this provision refers to “rules
of international law” in general, thus covering aflits sources, including customary I&.
Indeed, when justifying the interpretation of théTBn the light of customary law, the
Tribunal inSempraemphasisethter alia that “[ijnternational law is not a fragmented baafy
law as far as basic principles are concerned armssdy is no doubt one such basic
principle“*?®> On the other hand, the TribunalliG&E considered the necessity clause of the
BIT to belex specialigo the customary necessity. Hence, the plea adssity was accepted,
since the standard of scrutiny to be applied wallegble one, including a form of
proportionality test instead of the rigorous “ombgy” requirement of ILC Article 25.

Nevertheless, the most irritating feature of theases is that the Tribunals Enron and
LG&E did not consider the previous antithetic awaldS&E and CMS respectively,
notwithstanding the fact that there was a commaitrator in each of both divergent pairs of
decisions. That creates the dGd1S-LG&EandLG&E-Enron In addition, this ignoring took

place only when the G&E andEnron Tribunals went on to deal with the plea of nedgssi

124 Report of the International Law Commissi&8. Session, Fragmentation of International LBifficulties
Arising from the Diversification and Expansion otérnational Law, UN-Doc. A/CN.4/L.682, 13 April @6,
215 para. 426 (b); see alBahmDelbrickWolfrum supran. 87, 643-644, c).

209, Rn. 415.

125 Semprasupra n 123, para. 378.
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Therefore, the non-consideration of the prior diest awards appears to be deliberite.

Yet, there is at least a deontological duty foblinals administered by an institution which is
supposed to constitute “a significant step forwtnward the establishment of the Rule of
Law in international investmerl®’ to take into account previous divergent decisions.
Remarkably, theCMS and Enron Tribunals which followed the same methodology and
reached the same conclusion were presided oveneogame arbitrator. Aside from the fact
that the standard of necessity varied from one DCB&nel to another, it appears that the
methodology and the result of the procedure inghtmesses were significantly influenced by

the president of each respective Tribuffall.

V. Assessment of Homogeneity

The homogeneity test of the ICSID jurisprudencthmera of “treatification” of international
investment law® reveals that identical and similar provisions di®are interpreted and
applied differently according to the compositiontieé relevant ICSID tribunals. In fact, the
awards inPlama and Telenordemonstrate, first, that ICSID tribunals themsglvecognize
that the case-law develops inconsistently and,rekciat panels do not hesitate to criticize
the interpretative approaches taken in other IC8#3es harshly. Finally, the annulment
proceedings INCMS and theEnron award show that the inconsistencies relating ® th
standards upon which investment disputes shoulttihalicated exceed the horizontal course,
that is, between tribunals standing on an equalirfgpand develop a vertical dimension,

namely between ICSID tribunals and tehocCommittee itself.

In construing BITs, the majority of the tribunals guided by different approaches whose
formulation is based on specific principles they farward. So, the Tribunal isiemens
derived from the preamble of the BIT an investmieietadly approach according to which the
interpretation of the BIT should be guided by it§ext and purpose, namely the promotion
and the protection of foreign investments. In castirthe process of interpretationRtama
and Telenor rested upon the assumption that an extension oN MRuses to dispute
settlement procedures required a clear and unamimgwording, that is, a rather host-state-

friendly approach. The formulation of such opposissumptions which determine the course

126 5ee alsaNaibe| supran. 103, 646 an&chill, supran. 107, 285 who criticize the selective use otpdent

in LG&E.

127 5ee, for instanc®rochessupran. 11, 163.

128 Tsatsossupran. 10, 203.

129 jJeswald SalacuseThe Treatification of International Investmentw:aA Victory of Form over Life? A
Crossroads Crossed?, Transnational Dispute Manadéroé 3 (June 2006).
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of the interpretation and, thus, the outcome of gheceedings, reflects the question of the
adherence of the adjudicator to prejudgments agcuwpritd her or his origin, education and
social environment, namely the issue of differemupderstandings Yorverstandnissg. **°
Indeed, in spite of the fact that the rules ofriptetation embodied in the VCLT are relatively
clear, these rules are not capable of tackling ghestion of varying preunderstandings.
Therefore, whilst for some ICSID tribunals the paiton of foreign investments is
prominent, for other tribunals the protection of thterests of the host-state receives priority.
In addition to that, in th&uezdecision the protection and promotion of foreiguestments
stood on the same footing as the preservation &dirabalance between host-state and
investor. In other words, the process of intergi@tawas rooted in a rather neutral approach.
As a result, at the level of preunderstanding thera split of the ICSID jurisprudence into

three different ideological streams.

It should be added, however, that the influentiadeptial of preunderstandings should be
restricted when a system itself provides for thedtion that an interpretation has to follow.
As early as the 1960s, the Report of the Execudivectors of the World Bank emphasized
that the ICSID Convention itself maintains a caré@lance between the interests of foreign
private investors and those of the host-stateMoreover, about twenty-five years ago the
balanced approach regarding the course of intewat in ICSID procedures was

underscored in the firdkmcoaward as a reflection of the legal-economic ndityranherent

to the ICSID Convention in the following way:

130 See, in particularkarl LarenZClaus-Wilhelm CanarisMethodenlehre der Rechtswissenschaft, 3. Auflage,
Springer Verlag, Berlin, 1995, 32)Nolfgang Gast Juristische Rhetorik, 4. Auflage, C.F. Miller g,
Heidelberg, 2006, 246, para. 659-660. But Beelolf BernhardtDie Auslegung volkerrechtlicher Vertrage -
insbesondere in der neueren Rechtsprechung intamabdr Gerichte -, Carl Heymanns Verlag, Kéln/Berl
1963, 175-176Rudolf Bernhardtinterpretation in International Law, EPIL Vol. (1995), 1416, 1419 and 121;
Tomuschatsupran. 39, 168-170Agnieszka Szpal Few Reflections on the Interpretation of Treatin Public
International Law, Hague Yearbook of Internatiohalw, Vol. 18 (2005), 59, 67 and 7&antiago Torres
Bernardez Interpretation of Treaties by the Internationalu@ of Justice following the Adoption of the 1969
Vienna Convention on the Law of the TreatiesGearhard HafnefGerhard LoiblAlfred RedLilly Sucharipa-
Behrman/Karl Zemanek(eds.), Liber Amicorurignaz Seidl-HohenvelderrKluwer Law International, The
Hague, 1998, 721, 747-748, margin notes 46-47.

131 Report of the Executive Directors on the Conventinrihe Settlement of Investment Disputes betweéesS
and Nationals of Other Stat€&8 March 1965), in ICSID Convention, Regulati@m Rules, ICSID/15 (April
2006), para. 13: “While the broad objective of tGenvention is to encourage a larger flow of private
international investment, the provisions of the @Gmrtion maintain a careful balance between thaeste of
investors and those of host States. Moreover, thevé€ntion permits the institution of proceedings Hnst
States as well as by investors and the ExecutivecRirs have constantly had in mind that the prorssof the
Convention should be equally adapted to the reméras of both cases.”
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[T]he Convention is aimed to protect, to the samters and with the same vigour the investor
and the host-state, not forgetting that to prataastments is to protect the general interest of
development and of developing countriés.

Indeed, a dispute settlement system such as théDI@Stablished to promote foreign
investments by way of negating the political corsations which the diplomatic protection
involves as well as the subjective preferences lwthe adjudication of investment disputes
by national courts can entHit should not display the irregularities that itselfends to
remedy. Needles to say, that in the recent pastfabethat the ICSID jurisprudence is
permeated by such preunderstandings has been stdjalitical criticism. By a notice of 1
May 2007, the Government of Bolivia denounced B8ID Conventiort®* The Ministry of
Foreign Affairs of Bolivia justified this actiomter alia by referring to the ideologisation of
the ICSID jurisprudence as well as to the inabitifythe ICSID system to ensure a consistent
development of its case-la, It appears, therefore, that interpretative apgreaavhich do
not reflect the legal and economic balance of edtsr that the ICSID Convention intends to
maintain put the credibility and, consequently, #hastence of the ICSID arbitration in
guestion. It will be interesting to learn whethaddo what extent “alternatives” to the ICSID
system such asd hoc and institutional arbitratidi® or the substantive and procedural
framework for the protection of property under 88 HR**" will experience an increase in
their case-law with respect to investment-relategutes.

132 Amco Asia Corp. v. Republic of Indonestavard on Jurisdiction, 25 September 1983, ILM V28 (1984),
351, 369, para. 23.

133 Aron Broches The Convention on the Settlement of InvestmerspDies between States and Nationals of
Other States (1972), Selected Essaypran. 11, 188, 194Shihata supran. 11, 1-4;Reismansupran. 11,
131-132;ReedPaulssorBlackaby supran. 11, 3.

134 Bolivia Submits a Notice under Article 71 of th@SID Convention, ICSID News Release, 16 May 2007
available at
http://icsid.worldbank.org/ICSID/FrontServiet?regtieype=CasesRH&actionVal=OpenPage&PageType=Anno
uncementsFrame&FromPage=Announcements&pageNamewAnement3 Bolivia Denounces ICSID
Convention, ILM Vol. 46 (2007), 973.

135 Marco Tulio Montanesintroductory Note to Bolivia’s Denounciation dfet Convention on the Settlement of
Investment Disputes Between States and NationalBtlér States, ILM Vol. 46 (2007), 969, 97/#ernando
Cabrera Diaz Bolivia expounds on reasons for withdrawing fr6@8ID arbitration system, Investment Treaty
News, 27 May 2007, available fattp://www.iisd.org/pdf/2007/itn_may27 2007.pdf

136 For the proportion of investment disputes occgroutside the ICSID system and its quantitativatiehship

to the ICSID case-load sdeuke Eric Petersonlinvestment Treaty Arbitration: Mapping the NonSID
Universe, Stockholm International Arbitration Renvi€2007), 41, 44t seq

137 See, in particulaMatthias Ruffert The Protection of Foreign Direct Investment by Buropean Convention
on Human Rights, German Yearbook of InternatioralvlVVol. 43 (2000), 11@&t seq, Hélene Ruiz FabriThe
Approach Taken by the European Court of Human Rightthe Assessment of Compensation for “Regulatory
Expropriations” of the Property of Foreign Investoew York University Environmental Law JournallvVbl
(2002), 148et seq; see alsaChristophSchreuetUrsula Kriebaum The Concept of Property in Human Rights
Law and International Investment Law, BreitenmosdEhrenzellefSassoliStoffelWagner Pfeifer(eds.),
Human Rights, Democracy and the Rule of Law, LiBericorum Luzius WildhaberDike Verlag, Zlrich/St.
Gallen, 2007, 743, 762 who consider bridging thpsghetween international human rights and intesnati
investment law entirely feasible.
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An additional factor of heterogeneity is constitutey the different weight attributed to a
particular element of interpretation embodied ia theneral rule” of Article 31 VCLT. It is
beyond doubt that there is no hierarchical ordéween the text, the context as well as the
object and purpose of a treaty, for all these eteémespresent a unified logical whole. The
fact that by virtue of the objective approach tha&rtsrg point of interpretation is the text
reflects a temporal, but not a qualitative priord¥ the textual element. Because of the
equality between these elements, divergences inuitgprudence which result from the
attribution of more or less weight to a particudement of interpretation are natural, since
the VCLT establishes a hierarchical order only leetw the “general rule” embodied in
Article 31 and the “supplementary means of integiren” under Article 32. The same holds
true, for inconsistencies which emanate from tHiedint way in which a specific element of
interpretation is applied. In fact, the elementsimdkrpretation do not require automatic
application; instead, ICSID tribunals may have @asi alternatives at their disposal as regards
the inclusion of one particular element in the pssc of interpretation. As a result, the
divergent outcomes isalini and Suez where the textual and the contextual interpremati
were performed differently and distinct weight vediibuted to the object and purpose of the

relevant treaty, stem from the leeway the VCLTIitpeovides.

Furthermore, there are divergences in the ICSI@-tas which neither the flexibility of the

rules of interpretation nor the distinct preundamslings (Yorverstandnissg can justify.

Firstly, this category includes decisions whererevipus divergent award is not taken into
consideration and, therefore, an ICSID tribunalsdonet deal with such a divergence. With
respect to the MFN clause, it can be doubted whetiee elapse of four months since the
publication of a previous decision is an insuffitigeriod of time that can justify the non-
consideration of a prior divergent decision. Théelawas the case iBaliniandGas Natural
which did not consider th8iemensand Plama decisions respectively. However, the ICSID
Court in Telenor considered the antitheti8uezdecision, which was published one month
earlier, and differentiated its ruling from it. Yehe first three awards regarding the existence
of a state of necessity in Argentina constitutaucknd indisputable examples of disregard for
previous ICSID awards. Although tl@MS LG&E and Enron cases had the same factual
background, concerned the gas sector and weredefatthe interpretation of the necessity
clause of the Argentina-US BIT, prior divergent 1DSurisprudence was not taken into

account. Such ignoring reveals dramatic dimensgivesn the fact that in the casesL@&E
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and Enron there was an arbitrator who sat on the previoulsuhal which had rendered an
antithetic award, namely the award€dMSand inLG&E respectively, and that tegMSand
Enronawards which followed the same methodology angk,tbame to the same result were
presided over by the same arbitrator. In additmnhe similarity of these cases, one could
have expected that no more than the one-third moityi in the composition of these
Tribunals should have led them to deal with theviotes divergent awards. Instead, such a
deliberate ignoring poses the question whetherait be attributed to different power

dynamics with respect to the composition of théilinals.

Moreover, the decisions which do not follow a mekthaf interpretation consistent to the
VCLT, that is, decisions applying not recognizekbsiof interpretation and failing to perform
the interpretation as a unified and holistic predesterms of Article 31 VCLT, belong to the
class of unjustifiable heterogeneity as well. Astsare qualified the methods followed in the
cases ofMaffeziniand Gas Naturalwhere the MFN clause was primarily construed an th
basis of the historical purpose of internationdlitaaition in abstractoand no attention was
paid to the systematic element. In fact, such tieghes constitute policy-oriented approaches
and deprive the process of interpretation of itsmadive character. In other words, they open

the door to outcomes according to subjective camattbns and preferences.

Hence, the non-consideration of previous award$irdeavith identical or similar legal and
factual questions as well as the disregard for ittternationally recognized method of
interpretation indicate that some ICSID tribunategeed as if they were bound neither by
deontological nor by legal rules.

The jurisprudence examined demonstrates that aidmable part of inconsistencies
originates from opposite ideological approacheschtserve as guidelines to the process of
interpretation as well as from the fact that neraibn is paid to previous divergent ICSID
awards and to the rules of interpretation under I T. As a result, by allowing the
emergence of such divergences in the ICSID juriigmae, the exclusion of appeal pursuant
to Article 53 of the ICSID Convention shows a sesanstitutional deficit which causes legal
uncertainty and questions the credibility of th&SIB system. This begs the question: Which
mechanisms could possibly heal the institutiongh@agy of the ICSID system?
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VI. Reform Proposals

A. Preventive Mechanisms

1. ICSID Advocate-Generals

From a preventive viewpoint, the homogeneity of #@&SID jurisprudence could be
strengthened through the introduction of an in8ttu similar to the Advocate-Generals
pursuant to article 222 of the EC Treaty. Accortinghe EC Advocate-General has the
“duty, acting with complete impartiality and indewkence, to make, in open court, reasoned
submissions on cases which, in accordance with Stetute of the ECJ, require his
involvement.” The Advocate-Generals represent peithterests of the parties to a dispute
nor interests of European Organs. They only sehee European Law*® Their essential
function is to deliver an opinion advising the Ctoon how the case in issue should be
decided. In fact, their non-binding opinions contaithorough assessment of the case before
the ECJ as to the facts and the law, including tailéed and critical analysis of the ECJ
jurisprudence as well as comments on the developaiehe law in the area concern€dlin

this way, this form of a horizontal judicial dialogg makes a substantial contribution to the
coherence and consistency of the ECJ caséfavsimilar institution could be transferred to
the ICSID system through an amendment of the IGS&Uzs which would require a two-third
majority of the members of the ICSID AdministratiG®uncil*** Unlike in the case of EC
Advocate-Generals, the composition of non-bindingnsissions by the ICSID Advocate-

Generals would depend on a request of the partgiatgal arbitrators.

2. ICSID Preliminary Rulings

While the institution of the EC Advocate-Generatsctibes a form of horizontal judicial
dialogue, the institution of preliminary rulingsder Article 234 of the EC Treaty makes clear
that the European law has to be interpreted camlgtat a vertical level as well, that is by

the national courts of the EC member staté#ccordingly, if a national court finds that it

138 Sabine Hackspielrticle 222, inHans von der Groebéiirgen SchwarzeEUV/EGV Kommentar, Bd. 4, 6.
Auflage, Nomos, Baden-Baden, 2004, 339, para. 9.

139 Takis Tridimas The Role of the Advocate General in the Developmef Community Law: Some
Reflections, Common Market Law Review Vol. 34 (1991349, 1358Hackspie] ibid., 341, para. 14.

140 gSee, for instanceKirsten Borgsmidt Der Generalanwalt beim Europaischen Gerichtshod einige
vergleichbare Institutionen, EuR (1987), 162, li8dckspielibid., 341, para. 13Tridimas ibid., 1386.

141 Relying on Article 6(3), the ICSID Administrativ@ouncil adopted the Additional Facility Rules in789 A
similar pattern could be followed for the modeltbé ICSID Advocate Generals as well. For a moraibhet
analysis see Aron Broches, The “Additional Facilityf the International Centre for the Settlement of
Investment Disputes (1979), in Selected Essaystan. 11, 24%t seq; Schreueysupran. 16, 30-31.

142 |ngolf PernicéFranz Mayer Article 220 (20th supplemental set, August 2002), Eberhard
GrabitzZMeinhard Hilf (Hrsg.), Das Recht der Europaischen Union, KontareBd. Ill, C.H. Beck Verlag,

30



has to decide a question of European law in a paseling before it, it will suspend the
proceedings and refer the question to the ECJII¥irtae domestic court decides the case
before it on the basis of the binding responséefCJ.

A system analogous to Article 234 of the EC Tr&&tgould supplement the suggested model
of the ICSID Advocates-Generals, since the reqt@san opinion to be delivered by the
ICSID Advocate-Generals would always require thepesation of the party-appointed
arbitrators. Hence, the safeguarding of consistém¢lye ICSID case-law could be secured to
a greater extent by way of granting to the prediadéreach ICSID tribunal a discretionary
margin to suspend an ICSID procedure in orderqaest an opinion by the ICSID Advocate-
Generals. The request as such could concern legstigns that have never been dealt by a
Tribunal before, a situation where an ICSID Tribumeants to depart from previous
jurisprudence or when a panel has to deal with ssue that has already been decided
contradictory*** Again, such a reform could also take place by @third majority decision

of the members of the ICSID Administrative Courtéil Finally, establishing an option for
preliminary rulings depending on the initiativetbeé president of an ICSID panel could lead

to ade factainstitutionalization of the model of ICSID AdvoeaGenerals

3. Evaluation

Although the aforementioned proposals could cbate to the homogenization of the ICSID
case-law without requiring an amendment of the EC&lonvention, as such they are not
capable of guaranteeing a homogenous jurisprudandeprotection from unjust decisions.
They are merely piecemeal measures of non-bindidy @eventive character, since the
ICSID Convention grants binding force and decisworopoly as regards the assessment of
issues of law or of fact in a given case exclugitelthe ICSID panels. In other words, the
creation of a more far-reaching mechanism is nacgs3o this purpose, a recourse to the
domestic law may be helpful. Indeed, at the dorndstiel, pathological case-law is subject to
review by permanent and hierarchically superiorrtsolAs far as the control powers of the
superior instances concern only the legal aspddiseoinitial decision, the model of review

corresponds to the concept of cassation. On ther dtland, judicial control instances

Munchen, 2005, 13, para. 3lyrgen SchwarzeThe Role of the European Court of Justice inlifterpretation

of Uniform Law Among the Member States of the Ewap Communities, Nomos, Baden-Baden, 1988, 21-22.
143 For proposals concerning the establishment of81D reference procedure similar to Article 234w EC
Treaty sedzabrielle Kaufmann-KohlerAnnulment of ICSID Awards in Contract and Tredtpitrations: Are
There Differencesdn Gaillard/Banifatemj supran. 19, 189, 221Tamssupran. 10, 40;Christoph Schreuer
Diversity and Harmonization of Treaty Interpretation Investment Arbitration, Transnational Dispute
Management Vol. 3 (April 2006),1, 23.

144 Schreueribid., 24.

145 See als@ams supran. 10, 41.
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competent to examine whether a case was wrongtiglotly decided both as to the law and
the facts reflect the concept of app¥alMore often than not, however, this terminological
distinction does not reflect accurately the actgape of review of the hierarchically superior
instance*’ Be that as it may, in both constellations the ulyiley principle is the
maintenance of confidence in the process of adatidic by securing consistency in the
jurisprudence as well as in the interpretation apglication of the laW*® Of course, the
option of an ICSID appeals mechanism did not ethdeattention of the ICSID Secretariat.

B. An ICSID Appeals Mechanism.

1. The Reform Proposal of the ICSID Secretary: Aildtanding Treaty-dependent
Appeals Mechanism

The Discussion Paper of 2004 foresaw the estabéshrof a non-standing ICSID appeals
mechanism. Accordingly, the appellate tribunal wdobk constituted for any new appellate
procedure afresh, and would be composed, unlesdispating parties agreed otherwise, of
three member¥?® The members of thad hocappellate tribunal would be selected from a
panel of 15 persons® Moreover, the scope of the appellate review waxtend to matters

concerning clear errors of law, serious errors aidt fas well as the five grounds of the
annulment procedure set out in Article 52 of th&IZ Conventiont™ Finally, the appeal

tribunal would be capable of upholding, modifyingreversing the initial awartf?

However, such a reform requires an amendment potrsioa Article 66 of the ICSID
Convention. This is so because Atrticle 53 of th8IZ Convention excludes the possibility of
appeal in an explicit and absolute wayWhile the amendment of the Additional Facility
Rules can be done with a two-third majority of thembers of the ICSID Administrative
Council, Article 66 requires an additional ratificen, acceptance or approval of such an

amendment by all contracting states to the ICSIDweation, namely by 143 nations. Trying

146 John JolowiczAppeal, Cassation, Amparo and all that: What &fity?, inJames CrawfortDavid Johnston
(eds.), On Civil Procedure: John Jolowicz, Cambzidigniversity Press, Cambridge, 2000, 299, 3Byrgio
Sacerdoti Appeal and Judicial Review in International Araiion and Adjudication: The Case of WTO
Appellate Review, irErnst-Ulrich Petersmanr{ed.), International Trade Law and the GATT/WTQsite
Settlement System, Kluwer Law International, Theyttg 1997, 247, 247.

47 Jolowicz ibid., 301-303.

48 Jolowicz ibid., 316-320.

149 Annex, Possible Features of an ICSID Appeals Fgcih supran. 8, 3, para. 5-6.

150 Annex, Possible Features of an ICSID Appeals Fgcih supran. 8, 4, para. 5.

151 Annex, Possible Features of an ICSID Appeals Fgcih supran. 8, 4, para. 7.

152 Annex, Possible Features of an ICSID Appeals Fgcih supran. 8, 5, para. 9.

153 Brochessupran. 18, 296.
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to overcome this actual difficulty, the ICSID Dission Paper referred to Article 41 VCLT.
Accordingly two or more of the parties to a mutelal treaty may under certain conditions
conclude an agreement to modify the treaty as lstwhemselves alortd* As a result,
appellate review of an ICSID award would be possilohder the condition that two or more
states express their consent in an internatiovastment treaty to permit such a revigwin
the words of the Discussion Paper: “[ijn any evengilability of the Appeals Facility would
in all cases depend on the consent of the partiés”.

2. Evaluation

Of predominant importance for securing the harmasidevelopment of jurisprudence is
personal and institutional continuity. Consequerdlyad hocappeals mechanism would not
be able to warrant a homogenous case-law. IndBedQSID annulment jurisprudence has
already shown that the personal discontinuity &f dd hoc Committee has hindered the
consistent interpretation of the terms embodied\iticle 52 of the ICSID Conventiotr”

Furthermore, if the ICSID appeals mechanism wasm@standing institution, there could
emerge conflicts of interest given the fact that thembers of the Appeals Facility could also
be engaged in other cases as counsels or firsinicestarbitrator§>® The neutrality and

impartiality of the procedure could be, therefocelled into question. Consequently, the
proposal of the Discussion Paper according to whitlappeal would be carried by a three-
member tribunal whose members would be selectett fiopanel of fifteen seems to be

inappropriate. A possible appellate institution trhecome a permanent organ.

Moreover, it is highly doubtable whether an appe@cedure based on the provisions of
international investment treaties could ever guaem constant jurisprudence. Arer se

modification of the ICSID Convention for this pug® means only that appeal will be

154 |f

(@) the possibility of such a modification is prded for by the treaty; or
(b) the moadification in question is not prohibited by the treaty and:
(i) does not affect the enjoyment by the otheripartf their rights under the treaty or the perfange of their
obligations;

(i) does not relate to a provision, derogationnfravhich is incompatible with the effective executiof the
object and purpose of the treaty as a whole.

155 Annex, Possible Features of an ICSID Appeals Fgcih supran. 8, 1, para. 2.

156 Annex, Possible Features of an ICSID Appeals Fgcih supran. 8, 2, para. 3.

157 Roderic Pagel Die Aufhebung von Schiedsspriichen in der ICSIhi&tsgerichtsbarkeit, Peter Lang,
Frankfurt am Main, 1999, 204-206ams supran. 10, 25.

1% Thomas WaldeAlternatives for Obtaining Greater Consistencylinestment Arbitration: An Appellate
Institution after the WTO, Authoritative Treaty Atfation or Mandatory Consolidation?, in Britishstitute of
International and Comparative Law’s Investment Tyéaorum,supran. 10, 71, 76Gantz supran. 10, 68. For
a more detailed analysis concerning conflicts tdnmst in international investment arbitration $edith Levine
Dealing with Arbitrator “Issue Conflicts” in Inteational Arbitration, Dispute Resolution Journal l§Reary-
April 2006), 60, 62-64.
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possible for some cases, but not for others. Sunteehanism would constitute a kind of
semi-appeal® Furthermore, states can, according to their pamer bargaining/negotiating

strength, introduce ICSID appeal clauses to ansinvent treaty in order to favour themselves
or their respective investors. However, such actigley underestimates the significance of a
homogenous jurisprudence and undermines everyt éffanstitutionalise it. In fact, a reform

intending to secure the coherence in the case-lamldvrequire a more stable and
comprehensive institutional structure, namely aBICmechanism aiming to be effective for

all ICSID member states.
3. A Comprehensive ICSID Appeals Mechanism?

aa. Problem: Pacta Sunt Servanda v. Need for Reform

In spite of the fact that the homogeneity testted tCSID jurisprudence reveals that the
prohibition of appeal according to Article 53 canges a serious institutional deficit, a
conventional amendment of the ICSID Convention pams to article 66 appears to be “to
complex to be realistic*®® since it requires the consent of 143 member statesther words,
according to the existing positive law, its is rpgrmitted to the majority of the ICSID
member states to create an ICSID appeals mechavtisch would apply for all parties to the
ICSID Convention. The principle is clear, rigid amdthout any ambiguity:pacta sunt
servanda Yet, it has proved necessary to soften the tigidf pacta sunt servandd® This
begs the question: Which elements of law couldcgi¢he armour of the principfgacta sunt

servandan order to allow the creation of an appeals meidma within the ICSID system?

bb.  Attempting to Tackle the Problem

i). Institutional-creative Function of the Teleologiddement

The first element that comes into consideratiothés substantive rule upon which the entire
ICSID system is based, namely the telos of the daill neutral settlement of investment
disputes. This would not be the first time where@ourse to the purpose of the ICSID system
brought about a change in it. Indeed, it was theotegical element that led thed hoc
Committee in the first two annulment proceedingKiackner | andAmco Ito perform an

159 See also the criticism bByams supran. 10, 25.
10 5chreuersupran. 143, 22.
181 For institutional limitations seBomuschatsupran. 39, 314t seq
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appellate review instead of annulmé¥ftin particular, thead hocCommittee inKléckner |
pointed out:

Application of the [first] paragraph [of Article 5& the Convention] demands neither a narrow
interpretation, nor a broad interpretation, butagpropriate interpretatiotaking into account
the legitimate concern to surround the exercis¢hefremedy to the maximum extent possible
with guarantees in order to achieve a harmoniolenba between the various objectives of the
Convention'®® (emphasis added)

[T]he rules in Section 5 of the Convention regagdihe interpretation, revision and annulment
of the award (Articles 50 to 52) are part of thmeaystem and must be interpreted according to
the customary principles of interpretation, inchgithe principle of effectivene$¥ (emphasis
added)

Thead hoc Committee. has the power and the duty to interpret Art&2¢1)(e). In doing so, it
adopts neither a narrow interpretation nor a briadrpretation, but it bears in mind the
customary principles of treaty interpretatiand, in particular, the objective of the Convention
and of the system it establisti&5(emphasis added)

Endorsing the teleological approach adoptedldctkner I,thead hocCommittee inAmco |
emphasised:

The absence, however, of a rulestdre decisisn the ICSID arbitration system does not prevent
this ad hocCommittee from sharing the interpretation givertticle 52(1)(e) bythe Klockner
ad hocCommittee'®®

In other words, the teleological element has cawsé&smporary institutional transformation
within the ICSID system. More importantly, in addit to the institutional transformation, the
international teleological element has led to theation of international institutions and, in
particular, of international judicial bodies by amrgan which under conventional
understanding was not empowered to do so. Thisdeas by none other than the Security
Council of the United Nations. For the purpose d@imtaining the international peace and
security, Chapter VIl of the UN Charter was intetpd in such a way that authorised the
Security Council to establish the Internationalbtinials for the Former Yugoslavfa and
Rwandd®® in 1993 and 1994 respectivefy. Hence, the institutional-creative function of the
teleological element within the international ordsnstitutes the first reform-supporting
force.

182 For the approach followed iKléckner | see, for instanceReter SchlechtriemZur Uberpriifbarkeit von
ICSID-Schiedssprichen: Die Aufhebung im Falle Kide{Kamerun, Praxis des Internationalen Privat- und
Verfahrensrechts, Vol 6 (1986), S. 69, 71.

183 Kleckner, supran. 23, 97, para. 3.

164 Klockner, supran. 23, 120, para. 62.

185 Kl6ckner, supran. 23, 138, para. 119.

186 Amcq supran. 24, 521, para. 44.

167 Established pursuant to SC Res. 808 (1993) ofet2uary 1993 and Res. 827 (1993) of 25 May 1993.

168 Established pursuant to SC Res. 955 (1994) of\iehber 1994.

189 Jost Delbriick Article 24, in:Bruno Simmaed.), The Charter of the United Nations: A Comtaey 2nd
Ed., Oxford University Press, Oxford, 2002, 45Xrgp&0.
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iM). Principle of Systemic Integration.
In its NamibiaAdvisory Opinion of June 21 1971, the ICJ emphasithat:

an international instrument has to be interpretetiaggpplied within the framework of the entire

legal system prevailing at the time of the intetatien™

This statement reflects the principle of systemmiegration enunciated in Article 31(3)(c).
The release of the integrative forces enclosedigrinciple would require the determination
of the location of the ICSID system within the mi&tional order. Consequently, it has to be
examined whether international law provides for egdpmechanisms aiming to secure
consistency in the jurisprudence with respect spulies concerning private property or, more
specifically investments, and, if it does, to whatent these internationedpoi are similar to
the ICSID system.

The paramount importance of appeal within the md@Bonal order is underlined by the fact
that it is recognized as a fundamental human righArticle 14(5) of the International
Covenant on Civil and Political Rights of 1966 (IBR). Accordingly, “everyone convicted
of a crime shall have the right to his convictiamdasentence being reviewed by a higher
tribunal according to law.” In addition, the entifeticle 14 ICCPR, and thus Art. 14(5) as
well, has been already recognised by the Humant®i@bmmittee of the United Nations as a
right from which derogation in situations of pubéimergency is not permittéd. In the same
vein, the right to appeal is guaranteed when inldizis are called to account for grave crimes
which they might have committed. The Statutes efltiternational Tribunals for the Former
Yugoslavia and Rwanda provide for appellate proicesdagainst first instance decisidhs.

It goes without saying that the Rome Statue oflthernational Criminal Court which was
agreed upon in 1998 and entered into force onyl2002 follows the same pattern as Wé&ll.
Of course, the possibility of appeal is not restdlcto situations where the criminal element
takes centre stage, but is also available in aséasternational law concerning the judicial

protection of private property and of investmemispectively.

The first system that comes into consideratiomésEuropean Convention of Human Rights
(ECHR). Article 1 of the First Additional Protoctal the ECHR is dedicated to the protection

of property. Accordingly, “every natural or legargon is entitled to the peaceful enjoyment

170 egal Consequences for States of the ContinueceReesof South Africa in NamibiAdvisory Opinion, 26
June 1971, ICJ Rep. 1971,16, 31, para. 53.

11 General Comment No. 29: States of Emergency (l&rt€), 31 August 2001, para. 15, UN-Doc.
CCPR/C/21/Rev.1/Add.11.

172 gee Art. 25 ICTY-Statute and Art. 24 ICTR-Statute.

"% See Art. 82 ICC-Statute.
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of his possessions”. As regards the proceduraleption, any person, non-governmental
organisation or group of individuals has under 33HR the right to bring to the ECtHR
applications concerning violations of the Convemtar the protocols thereto by a member
state. The fundamental reform, made effective i881By the Additional Protocol No. 11,
established the compulsory jurisdiction of the ERtkhus enabling applicants to bring their
claims directly before the Court. The latter paha@l guarantee is comparable to the initiation
of an “arbitration without privity” proceeding befthe ICSID Tribunals by investors claiming
the infringement of substantive provisions laid daw a BIT by the host-state. Indeed, in both
cases, unidentified individuals have the rightexfaurse against a state when they feel that the
latter has violated its obligation to treat thenrsmant to the provisions of an international

treaty’ "

That is to say, foreign investors can claim conspéon for infringement of their
property by the host-state before the ECtHR. Ngtahlthe dispute ovdron & Steel Works
two Italian investors brought their claim agairts¢ Republic of Georgia initially before the
ECtHR, but in 2006 they changed course and brotingiit case before an ICSID Triburfat.

This incident, as well, reveals how close to edtieioboth institutional structures are located.

As already mentioned, investment treaties contedbuto the explosion of the ICSID
jurisprudencé’® Similarly, the reform operated by Protocol No.léd to an explosion of the
case-law of the ECtHR. Furthermore, by suppressing the European Commissitiuman
Rights, Protocol No. 11 managed to depoliticiseptteection of human rights in Europ&,a
feature similar to the depoliticisation of the ketient of investment disputes under the ICSID
Convention. Admittedly, Protocol No. 11 attachedaal importance to questions concerning
the quality and the consistency of the Court’s dase'’® Pursuant to Article 43(1) ECHR,
“within a period of three months from the date loé judgment of the Chamber, any party to
the case may, in exceptional cases, request thatabe be referred to the Grand Chamber”.
The acceptance of such a request presupposesdimccon Article 43(1) ECHR, that “the
case raises a serious question affecting the mapon or application of the Convention or

74 See the reference Raulssonsupran. 15, 256, footnote 48.

5 The award was rendered in February 2008 and remgirio now unpublished. For a brief analysislage
Eric Peterson Lid remains on ICSID award in Georgian disputerolron & Steel Works, Investment Treaty
News, 27 March 2008, availableldtp://www.iisd.org/pdf/2008/ith_mar27_2008.pdf

7% Seeinfra n. 13.

7" Manfred NowakEinfiihrung in das Internationale Menschenrecistssy, Neuer Wissenschaftlicher Verlag,
Wien/Graz, 2002, 182.

178 Nowak ibid., 179;Christian TomuschatHuman Rights - Between Idealism and Realism, @kfoniversity
Press, Oxford, 2003, 198-199.

179 Explanatory Report to Protocol No. 11 to the EGHRman Rights Law Journal Vol 15 (1994), 91, %&rap
47.
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the protocols thereto, or a serious issue of gérierportance.*®® A “serious question
affecting the interpretation” isiter alia present when the judgment concerned is at odds wit
a prior judgment or when the decision is crucialtfe future development of the case-f&w.

In addition to this, the Grand Chamber has jurisoiicto decide on serious questions of fact
which can be generalized, thus becoming relevanfutare case$®* Although not expressly
mentioned, the referral to the Grand Chamber urmgticle 43 is equal to an appeals
proceduré®® Similar to the role of the ICSID within the framerk of investment protection,
the ECHR as reformed by the Protocol No. 11, whxbvides among others for an
institutionalised appeals procedure as well agfoompulsory individual application, aims at

creating an effective international mechanism gélgrotection.

Although the law of the World Trade Organizatiostadlished in 1994, concerns principally
trade issues, it also contains several investnedatad provisions laid down in four
agreements, namely in the General Agreement oneTira&ervices (GATS), the Agreement
on Trade-Related Investment Measures (TRIMS) arel Algreement on Trade-Related
Aspects of Intellectual Property Rights (TRIP%).Disputes between WTO members
concerning their rights and obligations under thereanentioned investment-related
agreements are to be settled according to the Staheling on Rules and Procedures
Governing the Settlement of Disputes (DSU). Théeetatlispute settlement mechanism has
replaced the prior power-oriented diplomatic setdat system of the GATT 1947 with a
rule-oriented procedure of settleméftA distinctive feature of the depoliticization, @ther
the judicialization, of the dispute settlement anpbshed by the DSU constitutes, among
others, the establishment of the standing WTO ApfeBody'®°

Similar to the ICSID system, the settlement of disg within the WTO is carried out by
panels, whereas within the framework of the WTOyostiates or custom territories are

180 The determination of whether such a request nthetsaforementioned conditions is made by a (“fijter
panel of five judges of the Grand Chamber. If itequts the case, then the Grand Chamber has to timakimal
determination as to whether there was an infringgraethe ECHR.

181 Explanatory Report to Protocol No. 11 to the EGRpran. 179, 99, para. 100.

182 Jens Meyer-LadewjgEuropaische Menschenrechtskonvention, Handkormaneht Auflage, Nomos, Baden-
Baden, 2006, 318, para. 8.

183 Nowak supran. 177, 186;Christoph GrabenwarterEuropaische Menschenrechtskonvention, C.H. Beck
Verlag, Minchen, 2005, 83, para. 66.

184 For a brief overview seRudolf DolzetFelix Bloch Der rechtliche Schutz auslandischer Investitiorien
Herbert KronkéWerner MeligAnton Schnyder(Hrsg.), Handbuch Internationales WirtschaftsrecBtto
Schmidt, Kéln, 2005, 1090-1092.

185 sacerdotisupran. 146, 270Ernst-Ulrich PetersmanriThe GATT/WTO Dispute Settlement System, Kluwer
Law International, London, 1997, 186.

18 sacerdotjsupran. 146, 270.
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authorized to make a request for the establishmiatpanef?’ Like in case of ICSID, the
WTO panels consist principally of three panellistsose competence and expertise shows, in
turn, considerable similarities to those of the IZ.$*® Against panel reports, however, any
party to a dispute may request an appeal from ti©Wppellate Body. The latter does not
deal with factual findings. Its scope of review cems issues of law covered in a panel report
as well as legal interpretations developed by a&pamd it may uphold, modify or reverse the
legal findings and conclusions of the parf¥sin other words, the reformed world trade
system provides for a second instance entrustet thié duty to secure coherence in

jurisprudence as well as the proper interpretatidaw.

Comparing all three international systems with eatifer, one might conclude that from a
systemic-institutional viewpoint the ICSID systes) located between the ECHR and the
WTO. The international integrative forces that @perin the space between WTO and ECHR
and circle the ICSID system are released and afi@tt sides of the ICSID system in order to
soften the institutional arrhythmia of the ICSID riwention, which consists in its lack of an

appeals mechanism when compared to its two paeatisting international systems. Hence,

the principle of systemic integration constitutes second reform-supporting force.

ii).  Principle of Good Faith

Article 31 VCLT establishes that treaties shallibirpreted in good faith. This principle
“flows directly from the rulepacta sunt servandavhich is enshrined in Article 26 VCLT,
and governs the whole process of interpretdfdhe rule of good faith as enshrined in
Article 31 VCLT indicates that the process of iptetation should not lead to manifestly
absurd or unreasonable restftsThis reflects the negative side of the generaiqipie of
good faith which consists in offering protection“tertain finalities anchored in the common

interest against excessive individualist preten$®&sTo the negative side of this general rule

187 See, for instance, Art. 1(1) and Art. 6 DSU in jomction with Art. XI(1) XII(1) of the Agreement
Establishing the WTO Organization. But see, on dkieer hand,Hermann Ali Hinderer Rechtsschutz von
Unternehmen in der WTO, Berliner Wissenschafts-&griBerlin, 2004, 158-160, 357-375, 375-4T6pmas
SchoenbaumWTO Dispute Settlement: Praise and SuggestionRéform, International and Comparative Law
Quarterly Vol. 47 (1998), 647, 655-658ugust ReinischKénnen Verletzungen von WTO-Recht durch einzelne
Betroffene geltend gemacht werden? ecolex (20a®),, 917 and his references in 913, footnote. 12.

18 See Art. 8(5) DSU and Art. 37(2)a) ICSID Conventidrt. 8(1)( 2) DSU and Art. 14 ICSID Convention.

189 Art. 17(6) and 17(13) DSU.

190).C Report supra n. 52, 221, para. 12.

191 Aust supran. 53, 187; Sinclairsupran. 52, 120; see alsénthony D’ AmatpGood Faith, Encyclopedia of
Public International Law Vol. 1l (1995), 599, 599.

192 Robert Kol Principles as Sources of International Law (WBffecial Reference to Good Faith), Netherlands
International Law Review Vol. 53 (2006), 1, 18.
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belong, furthermore, the protection against actgchvikeprive the object and purpose of an
international transaction e.g. an internationaty&® On the other hand, the positive side of
the general principle of good faith consists inaegihg the scope of application of an existing
legal rule to such an extent that the latter canabpisted to new actual needs and
requirements?* This aspect of the principle portrays its so-chligap-filling and legal
development functioh® Indeed, it is not a coincidence that already i@ thid-1950s the
principle of good faith was qualified as a ,fundamtal principle® of international la?°

Due to the fact that some ICSID panels applied asoeable and irrational interpretations,
that an adjustment of the ICSID Convention to thespnt needs is opposed by insuperable
institutional obstacles and that in a considerglale of the ICSID jurisprudence the exercise
of the judicial function puts the object and pumpad the ICSID system, namely the neutral
and free of ideological considerations settlemdnineestment disputes, into question, the
general principle of good faith becomes activatgidce the institutional deficit from which
the ICSID system suffers allows the ICSID jurispende to fragment, the principle of good
faith must act upon Article 66 of the ICSID Conventwhich subjects the creation of a
comprehensive appeals mechanism to the will ofl@BID contracting partie§’ The
principle of good faith supported by the princigiesystemic integration as well as by the
institutions-creative power of the teleological reent can soften the harshness of the
proposition pacta sunt servandan order to enable the creation of an ICSID appeal
mechanism. Thus, the establishment of a comprelemSiSID appeals institution becomes

possible, even if this does not correspond to tileofall ICSID contracting stateS®

4. Thesis
Leaving aside any effort to soften the harshnedh@fpropositiorpacta sunt servandahe
problem is a real and existing one. The ICSID sysitg no longer able to follow its initial

purpose. Institutionally, the ICSID Convention ciiges a rigid and inflexible treaty without

193 pid., 18.

1% bid., 17-18.

1% bid., 24-25.

19 Georg Schwarzenbergenternational Law as Applied by International @swand Tribunals, Vol. 1,&Ed.,
Stevens & Sons, London, 1957, 19.

197 To some extent, this line of thinking is basedtlom approach followed in thé/estland Helicopteraward
rendered under the auspices of ICC, 08 June 19BR|ach 1984 and 25 July 1985, International LawiB&
Vol. 80 (1989), 596, 613-614. Due to the fact thé member states to the Arab Organization of
Industrialization established the aforementionewrimational body with institutional weaknesses, #veard,
relying on the principle of good faith, accepted tbubsidiary responsibility of the member stateshi®
organization. See furthéwlb, supran. 192, 24-25.

198 For such a function of the international legalesrdeeChristian TomuschatObligations Arising For States
without or against Their Will, Recueil des Coursl\V@1 (1993), 19%t seq
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any possibility for improvement, that is, a treatjthout future. Ideologically, the ICSID
jurisprudence is inconsistent, for a considerabtgertion of ICSID Tribunals serve not only
different, but also essentially contradictory valudow, the ICSID system seems to have two
possibilities to choose from: Either a comprehemsippeals mechanism will be established,
or it will follow the path of the “obsolete treatie Indeed, when the League of the Nations

proved to be unable to serve its purposes, it eplgaced. The same can happen here as well.

VIl. Conclusion

Neither the different cultural traditions of intetional arbitrators nor their different origin
can justify contradictory awards. In the final aysa8, they are subject to one legal order; that
of international law™® Systemically, the questiomtiis custodiet ipsos custodiasill always
remain unanswered. Jurists are responsible forgbk®s. And the actual citadel of the fair
and balanced adjudication are neither the rulesintérpretation nor the recognized
competence, but the values to which jurists hawetael themselve®? At this point, the
strive for homogeneity of Zaleukos meets the apiiorsaying of Herakleitos: “The hidden
harmony is better than the obviof§®.

There remains the hope for a future developmernihtefnational law towards the Rule of

Law??

199 Tomuschatsupran. 39, 29, para. 6 where the oneness of the imtiermal legal order is demonstrated and 55,
para. 40 where the theory of the so-called “cldstivilizations” is rejected.

20 seeTomuschatsupran. 39, 23-436Rainer HofmannConcluding Remarks, iAndreas ZimmermariRainer
Hofmann (eds.), Unity and Diversity in International Lawuncker & Humblot, Berlin, 2006, 491, 493;
Hermann Mosler Volkerrecht als Rechtsordnung, Zeitschrift fursldndisches o6ffentliches Recht und
Volkerrecht Bd. 36 (1976), 6, 14.

201 Manfred Fuhrmann(Hrsg.), Die Anfange der abendldndischen Philosgplragmente der Vorsokratiker,
Bibliothek der Antike, Artemis Verlag, Minchen, 19®9, para. 25MVilliam Harris, Heraclitus, The Complete
Fragements -Translation and Commentary, para.avblable at
http://community.middlebury.edu/~harris/Philosogiteraclitus.pdf

22 gee, in particulaiTomuschatsupran. 39, 23-436.
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