
Post-TRC Prosecutions in South Africa
Collection of documents

A. The State v. van der Merwe, Vlok, Smith, Otto, van Staden (Chikane case)
I. Charge sheet (Afrikaans)

II. Plea and Sentence Agreement (English)
III. Plea and Sentence Agreement (Afrikaans)

B. The State v. Nieuwoudt, van Zyl (PEBCO-Three case) charge sheet

C. The State v. Ronnie Blani
I. Charge sheet

II. Judgment

D. Prosecution Policy Amendment (related documents)
I. Prosecution Policy text

II. Minutes Justice Portfolio Committee
III. NPA presentation Justice Portfolio Committee

IV. NPA press statement
V. High Court judgment suspending the amendments

E. Motherwell-Four Case new amnesty hearing
I. New amnesty decision of 29 August 2005

II. Minority decision of 23 June 2005

F. National Party and others v. Truth and Reconciliation Commission
(High Court judgment of 1998 setting aside the granting of amnesty to 37 high 

ranking ANC officials)

G. NPA Press Statement on non-continuation of Basson prosecution

H. “Steyn Report” on dangerous SADF activities

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



A. 

I.

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



. _." .

IN DIE HOOGGEREGSHOFVAN SOlD-AFRIKA

(Transvaal.e ~"'v;n.iale Aldeling)

DIE STAAT

teen

1. JOHANNES VELDE VAN DER MERWE
'n volwasae man en 'n Suid-Afrikaanse burger

"""
V

r"'~
V

Inn~

2. ADRJAAN JOHANNES VLOK
'n vofwasse rnan en 'n Suid-Afrikaanse burger

3. CHRISTOFFEL LODEWIKUS SMITH
'n votwasse man en 'n Suid-Afrikaanse burger

4. GERT JACOBUS LOUIS HOSEA OTTO
'n volwasse man en Suid-Afrikaanse burger en

5. HERMANUS JOflANNES VAN STADEN
'n yolwasse man en Suid-Afrikaanse burger

(hierna die beskuidigdes geno"",)

AKTE VAN BESKUt.DIGING

Cie SpesiaIe Direkteur VliIn Open bare Vervolging, wat a, sodanig velVolg vir en
namens die Staat. stel die hof hiermee in kennis dal die be.kuldigdes skurdig Is
asn die misdade van:

1. POGING TOT. MOORO AI.TERNATIEWELIK OORTREDING VAN
ARnKEL 18(2)(a) VAN OrE WET OP OPROERIGE BYEENKOMSTE.
WET 17 VAN 1956

2. OORTREOING VAN ARnKEL 18(2)(a) VAN DIE WET OP OPROERIGE
BYEENKOMSTE, WET 17 VAN 1956

TW,T 1::7:TT Inn? ,n;CT
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AANKLAG 1: POGING TOT MOORD

DI:UROAT die beskuldigdes op of omt•• nt ~ April 1989 en Ie of naby die
deslyd ••• Jan Smuts lughawe in die distIik IIBnKempton Park wederregtelik
en opsetlik ler bevordering van'n gemeenskaplike oogmerk gepocg het om vir
Eerwaa"'e Frank Chikane, 'n volwasse manlikepel$oon. Ie dood deur sy klere
met In gifsto', te wete Paraoxon, te besmet

AlTERNATIEWE AANKLAG TOT AANKLAG 1; OORTREOING VAN
ARTIKEL 18(2)(a) VAN DIE WET OP OPROER/GE BYEENKOMSTE, WET 17
VAN 19S6

DEUROAT die beskuldlgdes, Sabastiaan Slnil, Woular Basson. And,..
Immelman en peraone onbekend aan die Staal, gedurende April 1989 en Ie
of naby Roodeplaat Navorslngslaboratorium en/of Prelorla in die distrik van
Pra!orla wederreglellk en opsetlik saamgesweerhel om die misdaad van mooRl
len aansien van Eerwaarde Frank Chikane, Ie pleeg enlof by die pleging van
die misdaad behulpsaam Ie wees enlof die plegingdearvan Ie bewerkstellig.

AANKLAG Z: OORTREDING VAN ARTlKEL lB(2)(e) VAN DIE WET OP
OPROER/GE BYEENKOMSTE, WET 17 VAN 1956

OEUROAT die t>eskuldigdes,Wouter Basson, And"; Immelman en persone
onbekend aan die Staal, gedurende 1989 en Ie of naby Roodeplaat
Navorslngslaboratorium, VeiligheldspoUsle Hoofkantoor in die dislnk van
Pretoria en/of ender plekke onbekend aan die Staat wederregtellk en opsetllk
saamgesweer hat om die misdead van moord ten aansien van person.
onbekend lan die Staat Ie pleag en/of by die pleging van die misdaad
behulpsaam te we.s en/of die pleging daa"'.n tebewerk.lellig.

In die gevel van skuldigbevlnding ve""'ek die genoemde Oirekteur vonnls
ooreenkomstig di. reg teen die beskuldigdes.

~;;.>:s ~ - .
AR ACKERMANN SC
SPESIALE CIREKTEUR VAN OPENBARE VERVCLGING
KANTOOR VAN DIE NASIONALE CIREKTEUR VAN
VERVCLGING OPENBARE
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OPSOMMING VAN WESENLIKE FEITE
INGEVOLGE ARTIKEL 144(3)(a) VAN WET 51 VAN 19n

AGTERGROND:

1. Oie Sul~-Afrikaan.e Weermag het gedurende die tydperk 1982.1992 'n
hocgs geheime projek bedryl wat as Projek Coast beken~ gestaan het
Oie h•• fdeelstelling van die projek was om 'n derenslewe en beperlde
offensiewe chemiese- en bioJogiese corlogvermoS daar te stel.

2. OrWouter Bassonwas die projekoffisier.

3. Va.-e die sensitlwlteit van ~Ie projek Is daar van frontmaatsksppye
gebruik: gemaak om navarsing te doen sowel as om .substanse 1a
vervaatellgen te verkry.

4. Die frontmaatskappy Oelta G Scientific(Edms) Bpk (hlema genoem "Delta
~) was vir die navorsing en vervaardigillg van die chemiese been van die
projek verantwoordelik.

'.- ': '

5. Roodeplaat Navorslng Laboralorlum (Edms) Bpk (hlema gonoem
"Roodopleat") het navorsingop blologiesegabied en lot 'n mlnde•.• male
ohemloeenevol1linggedoen.

6. Dr A Immelman was 'n wetonsksplikewat by Roodepleat as die hoof van
navolSingop tokslkologiewerl<saamwas.

7. Dr Basson het ongeveerIn die middel lagtlgerjarovir Dr Immermanopdrag
gegee om inter alia navorsing te doen oor die aanwendlng van takslese
subslanse teen Individua, die roete van aanwending, sowel as die
opspoorbaarheld VBn die stowwe oa die toediening daarvan. Hierdie
toksiese substanse (onder andere Paraoxon) is by Roodeplaat vervaardjg
en sommige daarvan is aan Dr Basson oomandig ..... "

8. Gedurende onsoveer 1987 Is die vermoSnsvan die projek aan ander
aldeDngeVan die SUid-Aln'kaan.oVeJlighe/dsmagtetydens 'n vergadoring
in Kaapstad \loorgehou.

9. Na bovennelde vergadoring het Or Basson aan Dr Immelman opdrag
gegee om met verteenwoordigers van ander afdellngs van die
VaJligheidemagto op 'n kl.ndestiono wyoo Ie onlmoat an aan hui
behoeftes Ie voldoen.

10. Dr Immelman het daam. velSkeie!dande.tieneontmoetingsmet lede van
die onderskeie velligheJdsmagtegohad.Tydens hierdle onlmeetings is die
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behoefte van die besondere afdeling bespre@k en is die substanse later
aan hulle oarhandig.

11. Ten elnde rekol'd te heu van hierdie toksiese sul::lstanse wat aan die
bunestaande", oomandig Is, het Or Immelman 'n lyo (aangeheg as
Aa:nhangseIIIA") bygehou om die datum van lewerlng, die naam van die
substans, $Owel as die volume I hoeveelheid wat gelewer is, asn te dul.

DIE BESKULDIGDES:

12. Beskuldigde ne 1 was gedurenele die tydperk Januarie 1986 tol
September 1988 'n generaa' in die Suid.Afrlkaanoe Polisie (hiema
geneem die 'Polisiej en in bevel VOndie Veilighe/dslak van die Pelisie.
Gedu",nde Okteber 1988 la hy bevorde,101adjunk-kemmlssaris van dis
Polisie,

13. Generaal Sabaallaan 8mil hel hem opgevelg as bevelveerder van die
VeUigheidatak.

14. 8eskuldigde no 2 waa die Minister van Wei en Orde van die Republiek
van Suld.Afrika gedunende die !ydperk Oesember 1986 lot Augustu.
1991.

15. Baskuldigdao no 3 tet 5 was gedurendedie relevanle lye lot die akte van
beakuldlgingaenlor offiaiereverbondeaandie Veltgheidstak.

DIE SAMESWERING:

16. Godurende die tagtlge~are was verakeiepersone I organlsas/as aldiel
betrol<ke in Suid-Afrika onder andere met die doel om die afskaffing van
die miSdaad apartheid enlof die omverwerping van die regering van die
d'g lsweeg te bring.

17. In 1987 was daar 'n besluil dour die lelerkorps van die
Veiligheidagemeenskap geneem dat hoe profiel lede van die anli-
Apar1heids-vryheldslryd in ulte",le gevaile om die lewe gebring moes
word.

lB. 'n Lys mel die name van die geidentifiseen:le persone Is alIn die
bevel,truktuur van die Veiligheidsgemeenskapoorhandig.

19. Beskuldigd•• no 1 en 2 hel die ui!veeringvan die bovermelde besluft
bespreek.

20. Oaar was toe besl"n dal 'n spesiale eenheld in die Velilgheidstak gestig
sou word am die opdrag uit te veer.

21. Beskuldlgdene 3 waa die bevelvoerdervanhierdis eenheld.
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22. B,skuldlgdes no 4 en 5 was ten aile rIllevante lye vertJondeaan hierdie

speslale eenheld.

23, Nadat Generaal Smit oorgeneern het as bevelvoerder van die
Veilighaidatak, is hy ingelig ten aansien van die doelwitte van die spesiale
eenheid.

24. Ten aile ",Ievanle lye hel die beskuldlgdes,Smll, Basson, Immelman en
ander persone onbekend aan die Staat apgetree 'ler bevcrderfng van die
gemeenskapllke oogmerlcevermeld in die akle van beskuldlglng,

DIE SLAGOFFERS:

25. Eervvaarde Frank Ch/kane se naam was op die Iys vermeld in
paragraaf 18.

26. Eerwaarde Frank Chlkanewas 'n uitgesprokeleenslaander van apartheid
en die beleid van die destydse "'gering. Hy was onder andere sek",t!ri ••
gerteraal van die Suid-Afrikaanse Raad van Kerke en die vise-president
van die United Demoaatio Front.

27. Gedurende April! Mei '989 was EerwaardeCh/kane van voorneme om
verskeie lande fe besoek om onder anders die toe passing vall
ekonomiese sanksies teen Suid-Afnlca te propageer.

28. Die eerste been van sy toer was 'n besoek aan Namible. Hy hel per
vlieg1lJigvanaf die destydseJan Smut. Lughawena Windhoekgereis.

29, Nadal Eerwaarde Chikane ap 24 Aprll 1989 van die klero wat in .y t!s
gepak was, aangetrek het. het hy siek geword. Hy is in 'n hosp/Illal in
NamibiA opgeneern, maar Is later op dieseltd. dag dringand terug na
Suid.Afrlka verveer, waar hy weer gehospftaliseer is,

. '

30. Nadal daar 'n verllelering in sy toestand ingetree hel, is hy onmlaan, Hy
he! daarop na die VSA vertrek om dBar te gaan aansterk en afsprake na
te kom. Sy bagasie, wat intussen vana( NamibiA geaniveer het, is met
bykarnende klere aangow!.

31. In die Verenlgde Slate van Amerika het Eerwaarde Chlkane weer eens
slek gewcrd, nadat hy van die kie", wal in sy las was, aangeirek het. Sy
toestand het na haspllalisesle verbeter. Hie'llie episode het homse~ op
1Wee verdere geleenlhodeherhaal, waaraphy gohospitaliseorwas.

32. Ekstansiewe madlese laelSe Is gedurendo hospitalisering op Eerwaarde
Chlkane U"gevaer.P.NitrophenoleIs in sy urinogeldentiti.eer tooamemel
spesifleko .simptome (onder andere 'n laa anticholionesterase) wat
ooreenstem met organofasfaal vergilliging. P.Nltraphenole is vlnnig
afbrekenda metabalfete van Parathion, waarvan Paraoxon dIe aktiewe
bestanddaells.
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33. Ten aansien van aanklag 2, is die slagofferswaama daar verwys word.

met cUeuitscndering van Eerwaarde Chikane, onbekend aan die staat,

DIE MISDADE:

:34. Nadal D, Sasson die opdrag vermeld In paragraa' 7 Oiln 0, Immelman
gegee het om navorsing te deen ocr die aanwendlng van toksiese
substanse, was. daar velllkeie klandestiene ontmoetings tussen
D.r Immelrnan en beskuldigdes no 3, 4 en S.

35. Geduronde die onlmoetings hel die be'kuldlgdes 1nllgllng oor inter alia
gifstOWNB, bakterlet!! en Idere as gewenste tcedfeningsroete verfang.
Dr Immeman het die substans, Paraoxon, vir die doel gei"dentifisesren
verduldelik dat hiendle tipe gifstof op nousluit.nde kladingstukke, soos 'n
hemp ,e boordJle enlor cp 'n enderbroek, aangewend moel word. Die
beskuldlgdes het Dr ImmeJman daarop versoek om Paraoxon aan hulle te
ve/Skat.

36. Paraoxon is 'n dodelike, toksiese sub.tans.

37. Op 4 April 1989 het Dr Immelman die Paraoxon aan die boskuldlgdes
gelewer, scos In Aanhangsel"A. geraflekteer word.

38. Op 23 April 1989 .ou Eerwaarde Chikane vanal Jan Smuts lughawe
vern-ek het na Windhoek.

39. Veor sy vertrek hel beskuldigdos no 4 en 5 vir ene Zeel1e, wat ook
verbonde was aan die VeiJigheldspolisie,genader en Zeelie versoek om
hUlle behulpsaam te wees orn Eerwaarde Chikane se bagasie op die
lughawe te onderskep en ClOpte maak. sadal die Idere met 'n gif6tof
besmet kon word.

40. Die aand van Z3 April 1889 was beskuldigdes no 4 en 5 op die tughawe
en. is Eerwaarde Chlkane se las onderskep ,en aan hulle co,handlg.
Beakuldled •• no4en 5 hetvan dielnhoud van Eerwaarde Chikane ,e la,
besmet met die Paraoxon wat Dr lmmelman aan hulle verskaf het.

41. Die besmelling van Eerwaarde Chlkane .e klere het die gebeure sco,
ulleangesit in paragrawe 29 - 32 101gevolg Sehad.

42, Die St.al beweer dal beskuldigdes ler bevondering van 'n semeen.kaplike
oogmerk opgetree het om Eerwaarde Chikane te dood.

43. Ten aansien van aanklag 2 is dit onbekend aan die staat wanneer en ten
op.igte van wie die 'ubstan •• toegedlen I.. Die .taat boweer egte, dol
daar gedurende die venne Ide tydperf<In sameswering bestaan hat om
teenslande", van die regerins van dledeg Ie "Iimlnee, ..

' ...
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L.YS VAN GETUIES INGEVOL.GE
ARTIKEL.144(3)(a) VAN WET 51 VAN 1977

1. Eerwaarde Frank Chikane

2. Dr Andre Irnmelman

3. Cha~e. Alfred Zee6e

4. Paul Francis Erasmus

5. Pieter Jacobus Johannes Burger

6. Eugene Alexander de Kook

7. Superintendent Marthlnu. Gert Thoma. Swart

8. Jacobu. Francois Kotze

g. Wynand Johanne. Pretonu'

10. Dr DaniSIJ Smith

11. DrToma. P lyncl1

12. Mary Rook

13. Joan Emmerich
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Datum gelewer Slof Volume Prys
19.03.89 JK Phenslklidlen 1.s00ms Terusgebrtng

Thallium asetaat 509
23.03.89 JK PhensikJidlen 5.100ms
04.04.89 C Aldicarb - Lemoensap 5.200m9
04.04.S9 C Asled - Whisky 3.1.59
04.04.89 C Paraoxon 10.2ml
07.04.89 C V~D 2gr
15.05.89 C V~D 2gr R300.00
15.05.59 C Kelharidlen 70m9 R150.00.15.05.89 C 10ml Spul1e 50
16.05.99 C Naslde 24 R15,OO

15Gx1Omm
16.05.a9 C Naalde 7 R7.00

17Gx7,Smm

19.05.89 C Thallium aselaat 19
30.0S.S9 .Fosfied tabrelte 30.
09.0S.89 Spore en Brief 1
20.05,99 K Kepsule. NeCN 50
21.OO.S9 Bierblik Bot 3
21.06.S9 8ierblik Thallium 3
21.00.59 Bottel bier Sot 1
21.06.59 BottraJ bier Thallium 2
22.08.89 K Suiker en Salmonella 200gr
27.09,89 C Wiskey en Paraquat 1.76m1
20.07.59 K' Hg..s;anled <Illr
27.07.89 K Bl)bbeJaan foebJs 1
04.05.89 K VIbrio chotera 16 bottels
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OATUM STOF VOLUME PRYSGELEWER

10.08.69 K Aslad 4xgr KapsuJe
$Ian/ad 7

11.08.B9 C Slgan;!tte B anthracis 5
C Kaffie sJokolsde B arrthracJs 5
C KofIie sjokolade Potullnum 5
C Peppennent sjokolade Aldikatb 9
C f1eppennent sjokolade 8rodifakurn 2
C Pe!pperment sjokQlade !<atl1andlen 9 .

C Peppennent sjokQlade Sian/ad 3
16.0B.89 K Vibria cholera 6 battel.
16.08.B9 K Kapsu/es Propan NaCN 7
16.08.69 K. Formalienen Piridien 5Om/ x30

Naalde 10cm xno 16 12
18.08.89 K Katharidien - poeier In sakkie 100mg
18.08.89 K Metanol J.30ml

C Vibrio cholera 10 boltel.
08.09.89 K Slange 2

K Mamba tokSlen 1 TeruggeJ>rtng
13.09.89 K Digoks/en 5m9
18.09.69 C. Whiskey saml -i' coh::hieines 75mg
08.10.89 K B.'melltensls c 1 x50

S.typhimllriull1 in deodorant 1
11.10.89 K Ku~revanafbriewe 2
21.10.89 K B.melitensis c

S.typnimurilJl11 in deodorant 1

XVd LC:Tl LOOt, LO/91
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IN DIE HOOGGEREGSHOF VAN surD AFRIKA

(TRANSVAALSE PROVINSIALE AFDELlNG)

SAAKNR:

In die saak tussen:

DIE STAAT

en

1. JOHANNES VELDE VAN DER MERWE

'n volwasse man en 'n Suid-Afrikaanse burger

2. ADRIAAN JOHANNES VLOK

'n volwasse man en 'n Suid-Afrikaanse burger

3. CHRISTOFFEL LODEWIKUS SMITH

'n volwasse man en 'n Suid-Afrikaanse burger

4. GERT JACOBUS LOUIS HOSEA OTTO

'n volwasse man en Suid-Afrikaanse burger en

5. HERMANUS JOHANNES VAN STADEN

'n volwasse man en Suid.Afrikaanse burger

(hierna die beskuldigdes genoem)

r------------- ......•.•.. -. -.----.-- ..•• =-. '-_.-' .. .....--~-.'--I

i PLEIT. EN VONNISOOREENKOMS INGEVOLGE !
I i
) !I ARTIKEL 105A VAN WET 51 VAN 1977 (SOOS GEWYSIG) ..__ i
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DIE PlEIT -OOREENKOMS:

A. PARTYE TOT OOREENKOMS:

1. Die Slaal is die vervolgingsgesagen verteenwoordigdie klaer;

2. Daar is vyf beskuldigdes, naamilk:

JOHANNES VElDE VAN DERMERWE

ADffiAANJOHANNESVlOK

CHRISTOFFEL lODEWIKUS SMITH

GERT JACOBUS lOUIS HOSEAone en

HERMANUS JOHANNES VAN STADEN;

B. MAGTIGING:

3. Die aankiaer wal die Vervolgingsgesag hierin verteenwoordig, is
Adv. Anion R Ackermann SC, 'n Spesiale Direkteur verbonde aan die
Priorileils Misdaad Liligasie Eenheidvan die Nasionale Vervolgingsgesag
en hel die pleit-onderhandelinge in hierdle saak beharlig, waartoe hy
behoorllk gemaglig is. Die belrokke magliging word hierby aangeheg as
Aanhangsel A.

C. REGSVERTEENWOORDIGING:

4. Ole beskuldigdes is gedurende die pleil-onderhandeiingeen voer van die
verriglinge deurentyd verteenwoordigdeurAdv Johann Engeibrecht SC
en Jan Wagener, van Prokureurs Wagener Muller, Kerkslraal 833,
Preloria, 0001.

D. DIE ONDERSOEKBEAiVlPTE:

5. Die ondersoekbeample is geraadpleeg in hierdie aangeleenlheid en hel
geen beswaar leen die verrigtingeen die voorgesteldevonnisse nie.
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E. DIE KLAER SE HOUDING TEN OPSIGTE VAN DIE PLEIT-
OOREENKOMS:

6. Die klaer, Eerwaarde Frank Chikane. is gespreek.

6.1 Hy het te kenne gegee dat hy nie 'n wrok teen die beskuidigdes
koester nie;

6.2 Dat dit baie belangrik vir hom is da! die ware feile aan die lig kom;
en

6.3 Dal hy levrede is mel die pleil-ooreenkoms en geen verdere verloe
in verband mel hierdie aangeleentheid wil rig nie.

\
.i. F. DIE BESKULDlGDES SE REGTE:

7. Alvorens hierdie verriglinge 'n aanvang geneem hel, is die beskuldigdes
behoorlik oar hul fundamentele regie ingelig.

a. Hulle is volledig ingelig oar die weerlegbare vermoede dal hulle onskuldig
is told at hul bo redelike twyfel skuldig bewys word.

9. Hulle is ingeli9 oar hul reg am te kan swyg.

10. Hulle is oak volledig ingelig oar die reg am nie inkriminerende getuienis
teen hulself af te III nie.

1'1. Die beskuldigdes is verder bewus van die feil dal die Agbare Hal nie
gebonde is aan hierdie ooreenkoms nie.

G. DIE AANKLAGTE:

12. Die beskuldigdes word aangekla van die volgende aanklag!e:

AANKLAG 1: POGING TOT MOORD

DEURDAT die beskuldigdes op of omtrenl 23 April 1989 en Ie 01 naby die
destydse Jan Smuts Lughawe in die dislrik van Kempton Park wederreglelik
en opsellik ler bevordering van 'n gemeenskaplike oogmerk gepoog hel am vir
Earwaarde Frank Chikane, 'n volwasse manlike persoon, Ie dood deur sy klere
met 'n gifstofl te wete Paraoxonl te besmet.
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ALTERNATIEWE AANKLAG TOT AANKLAG 1: OORTREDING VAN
ARTIKEL 18(2)(e) VAN DIE WET OP OPROERIGEBYEENKOMSTE, WET 17
VAN 1956

OEUROATdie beskuldigdes, Wouter Basson, And•.••lmmelman en persone
onbekend aan die Staat, sedurende April 1989 en te of naby Roodeplaat
Navorsings laboratorium en of Pretoria in die distrik van Pretoria
wederregtelik en apsetlik saarngesweer het am die misdaad van moord ten
aansien van Eerwearde Frank Chikane, te pleeg en I of by die pleging van die
misdaad behulpsaarn te wees en I of die pleging daarvante bewerksteliig.

AANKLAG 2: OORTREDING VAN ARTIKEL 18(2)(a) VAN DIE WET OP
OPROERIGE BYEENKOMSTE, WET 17 VAN 1959

OEURDAT die beskuldigdes, Wouter Basson, Andre Immelman en persona
onbekend aan die Staat, gedurende 1989 en te of naby Roodeplaat
Navorsings Laboratorium. Veiligheidspolisie Hoofkantoor in die distrik van
Pretoria en or ander plekke onbekend aan die Staat wederregteiiken opsetlik
saamgesweer- het om die misdead van moord ten aansien van persone
onbekend aan die Staat te pleeg en I of by die pleging van die misdaad
behulpsaamte wees en I of die plegingdaarvan te bewerkstellig.

H. DIE BESKUlDIGDES SE PLEfT:

13. Die partye tot hierdie aareenkarnshet tot die valgendeoareengekom:

13.1 Oat'die beskuldigdesskuldig pleit op aanklas 1, soos vervat in die
akte van beskuldiging:

Aanklag 1:

OEUROATdie beskuldigdesap of orntrent 23 April 1989 en te of
naby die destydse Jan Smuts Lughawe in die distrik van
Kempton Park wederregtelik en opsetlik ter bevardering van 'n
gemeenskaplike aagmerk gepoag het am vir Eerwaarde Frank
Chikane, 'n vaiwasse manlike persoan,te doad deur sy klere met
In gifstof, te wete Paraoxon, ta besmet

132 Oat die Staat aanklas 2, soos vervat in die akte van beskuldiging,
terugtrek teen al die beskuldigdes.
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I. FEITLIKE UITEENSEnlNG VAN DIEVOORVALLE:

(i) AGTERGROND:

(Vir doelelndes van hlerdle ooreenkomsaileenerken die beskuldigdesdie
Inhoud van paragrawe 14 tot 23 wat dlrekhiema volg, alhoewel hulle ten
lye van die pleeg van die belrokke misdryfgeen kennis van enige aard
daarvan gedra hel nle.)

14. Die Suld-Afrikaanse Weel1l1aghal gedurendedie tydperk 1962-1992 'n
hoogs gehelme projek bedryf wal as Projek Coast bekend geslaan hel.
Die hooldoelslelling van die projek was om 'n delensiewe en beperkte
offensiewe chemiese- en biologiese oorlogvermoe daar te stet

15. Dr Wouter Basson was die projekoffisier.

16. Vanwe;; die sensiliwiteit van die projek is daar van frontmaatskappye
gebrulk gemaa!< om navorsing te doen sowel as om substanse te
vervaardig en Ie verkry.

17. Die Ironbnaalskappy Della G Sclenllfic (Edms)Bpk (hierna genoem "Deila
G') was 'vir die navorsing en vervaardiging van die chemiese been van die
projekveranlwoordelik.

18. Roodeplaat Navorsing Laboratonum (Edms) Bpk (hlerna genoem
"Roodeplaat") het navorsing op biologlesegebied en tot 'n mindere mate
chemiese navorsing gedoen.

19. Dr A Immelman was 'n welenskaplikewat by ROodeplaatas die hoof van
navorsing op toksikologie'werksaam was.

20, Dr Basson hel ongeveer In die middellagtlge~arevir Dr Immelmanopdrag
gegee om intr3r alia navorsing te doen oor die aanwending van toksiese
substanse teen inoividue, die roete van aanwending. sowel as die
opspoorbaarheid van die stowwe na die toediening daarvan. Hlerdie
tokslese subslanse (onder andere Paraoxon)Is by Roodeplaatvervaardig
en sommige daarvan is aan Dr Bassonomnandig.

21. Gedurende ongeveer 1987 het Dr Basson aan Dr Immelman opdrag
gegee om met verteenwoordlgers van ander aldelings van die
Veiligheldsmagte op 'n klandesliene wyse Ie onlmoel en aan hul
behoefleste voidoen.

22. Dr Immelman het daarna verskele klandestleneonlmoetings met lede van
die onderskeie veiligheidsmagle gehad. Tydenshierdie ontmoellngs I. die
h~.hn~!I~van die besondere aldelino besoreeken is die substanse later
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23, Ten ,einde rekord te hou van hierdia toksiese substanse wat aan die
buitestaanders oorhandig is, het Dr Immalman 'n Iys (aangeheg as
A.nhangsel "A" tot die Aide van Beskuldiging) bygehou am die datum
van lewe-ring, die naam van die subslans, sowsl as die volume I
hoeveelheid wat gelewer is, aan te dui.

(ii) DIE BESKULDIGDES:

24, Beskuldigda nD 1 was gedurande die tydpark Januarie1986 tot
Seplamber1g88 dia beveivaerenda offisier van die Veiligheidstak van dia
SA Polisle. Gedurende Oklober 1988 is hy bevorder tDt adjunk-
kammlssaris van die Polisie.

25, Generaal Sebastiaan Smil het hom opgavoig as bevelvaerder van die
Veiligheidstak en beskuldigde no 1 was doarna nie meer belrokke by die
projek nie.

26, Beskuldigde no 2 was die Minister van Wet en Orda van die Republiek
van Suid-Afrika gedurende die tydperl< Dasembar 1986 tal Augustus
1991.

27, Beskuldigdes no 3 tal 5 was gedurende de relevanle lye 101die akta van
beskuidlging offisiere verbonde aan die Veilgheidslak.

'...

(iii) DIE SLAGOFFER:

28. E:erwaarde Chikane was 'n uitgesproke teenstaandervan apartheid en die
beieid van die destydse wettige verkosa regering. Hy was onder andere
die sekretaris-ganeraal van die Suid.Afrikaanse Raad van Kerke en die
vise-president van die Unhed Democratic Front. Laasgenoemde
organisasie het as verklaande belaid gehad die propagering en
ondecsteuning van landswya onrus en gewald mal as direlde doelslelling
am dieland'onregeerbaar te maak.

29. Gadurande April I Mei 1989 was Eerwaarda Chikane van voornema am
verskeie lands te besoek om onder andere die toepassing van
ekonamlase sanksies tean Suid-Afrika ta prapageer,

30. Ole eerste baen van sy loer was 'n basaak aan Suidwas-Afrika, tans
Namibie. Hy het per vliegluig vana! die deslydse Jan Smuts Lughawe na
Windhoek gerais.
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31, Nadal Eerwaarde Chikane op 24 April 1989 van die kJere wat in sy tas
gepak was, aangetrek hat, het hy siek geword. Hy is in 'n hospitaal in
Namibi;; cpgeneem, maar Is later op dlesellde dag drlngend lerug na
Suid~Afrika vervoer, wear hy weergehospitaliseer is.

32. Nadal daar 'n verbetering in sy loesland ingetree hel, is hy ontslaan. Hy
het daarop na die VSA vertrek om daar Ie gaan aanslerk en afsprake na
te kom. Sy bagasle, wal intussen vanal Namibie gearriveer hel, is mel
bykcmende klere aangevu!.

33. In die Verenigde Slate van Amerika hel Eerwaarde Chikane weer eens
slek geword, nadat hy van die klere wat in sy las was, aangelrek hel. Sy
toesland het na hospitalisasie verbeter. Hlerdie episode het homself op
twee verdere geleenlhede herhaal, waarep hy gehospltaJiseer was.

34. Ekstensiewe mediese toetse is gedurende hospitalisering op Eerwaarde
Chikane uitgevoer. P.Nitrophenole is in sy urine geIdentifiseer lesame met
speslfieke simptome (onder andere 'n lae anticholienesterase) wat
ooreenstem met organofosfaat vergiftlging. P.Nilrophenole is vinnig
afbrekende metaboliete van Parathion, waalVan Paraoxon die aktiewe
beslanddeeJ is.

(Iv) DIE MISDAAD,

35. Gedurende die tagtigedare was verskeie persone / organisasies aktief
belrokke In Suld-Afrika onder andere met die doel om die alskaflng van
apartheid en/ol die omverwerplng van die regering van die dag met
geweid leweag te bring, Dit Is onder andere gedoen deur die bevordering
van ekonomiese sanksies teen en die internasionale isolasie van Suid-
Afrika, asook die regstreekse bevordering van burgeriike
ongehoorsaamheld ten einde die land onregeerbaar te maak.

36. Gedurende 1987 het beskuldigde no 1 op 'n vergadering, wat deur die
Suld-Afrikaanse Weermag gere;;1 is, verneem van 'n opdrag am leen hoe
profiel lede van die anli-Apartheids-vryheidslryd op te lree ten einde hul
invloed te neutraliseer en dati slegs in uiterste gevalle, as 'n laaste uitweg,
corweeg kon word om hulle om die lewe te bring.

37. 'n Lys'met die name van die ge'identifiseerde persone is aan senior lede
van die Veilighaidsgemeanskap, insluilende beskuldigde no 1, oorhandig.
Eerwaarde Chikane sa naam hel op hlerdia Iys verskyn.

38. Beskuldigdes nos 1 en 2 hel die uitvoering van die bovermelde opdrag
bespreek.

39. Daar was toe deur beskuldigdes nos 1 en 2 besluil dat 'n spesiale eenheid
in die Veiiigheidslak gestig sou word am die opdrag uil Ie veer.
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41.

42.

43.

44.

45.

46.

47.

48.

49.

•

Beskuldigdes noS 4 en 5 was ten aile relevante tye verbonde aan hierdie
spesiale eenheid en vanaf Januarie 1989 het beskuldigde no 3 gedien as
die bevelvoerder van die eenheid.

Nadat Generaal Smit oorgeneem'het as bevelvoerder van die
Veiligheidstak, is hy ingelig ten aansien ven die doelwitte van die spesiale
eenheid.

In opdrag van Generaal Smit het beskuldigde no 3 kontak met Dr Basson
gemaak en hom versoek am hulle spesiale eenheid behulpsaam te woes
om middels te bekom wat aangewend kon word teen die vyand.
Dr Basson het reelings getref dat kontak gemaak word met Dr Immelman.

Verskeie klandestiene onlmoetings het daarna tussen Dr Immel man en
beskuldigdes nOs 3, 4 en 5 plaasgevind. Gedurende die ontmoetings het
die gemelde beskuldigdes inligting oor mlddels wat teen die vyand
aangewend kon word, bespreek, en wat Eerwaarde Chikane betref,
spesiffek 'n middel verlang wat tot sy dood sou lei.
Dr Immelman het 'n bepaalde substans vir die doel geldentiffseer en
verduidelik dat dit op nousluitende kiedingstukke, soos 'n hemp se
boordjie .en/of op 'n onderbroek, aangewend moet word. Die betrokke
substans, wst nou biyk Paraoxon te gewees het, Is deur Dr immelman aan
hulle verskaf.

Paraoxon is 'n dodelike, toksiese substans.

Op 4 April 1989 het Dr Immelman die Paraoxon aan die beskuldigdes
gelewer, soos in Aanhangsel "A" tot die Akte van 6eskuldiging
gerefiekteer word.

Op 23 April 1989 sou .Eerwaarde Chikane vanaf Jan 8muts Lughawe
vertrek het na Windhoek.

Die aand van 23 April 1989 was beskuldigdes nOS3 en 4 op die lughawe
en is Eerwaarde Chikane se tas onderskep. Daarna het hulle van die
inhoud van Eerwaarde Chlkane se tas besmet met die Paraoxon Vlat
Dr Immelman aan hulle ve15kaf het.

Die besmetting van Eerwaarde Chikane se klere het die gebeure 5005
uiteengeslt In paragrawe 31-34 tot gevolg gehad.

Die opdrag am Eerwaarde Chlkane te dood is deur Generaal 8mit aan
beskuldigde no 3 ge9"" in navolging van 'n opdrag van beskuldigdes nos

.,,1 en 2:.0ie. beslWia(gdes het ler bevordenng van 'n gelilee,,!I~
oogmerk opgetree am Eerwaarde Chikane te dood. Te aile relevante lye
het die beskuldigdes mel die nodige opset en wederregtelikheid opgetree.
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OOREENKOMS TEN OPSIGTE VAN 'N REGVI:RDIGE VONNIS:

J. VERSWARI;NDE OMSTANDIGHEOE:

50. Die aanwending van glfstowwe om opponenle heimlik Ie vermoor, is 'n
uiters laakbare daad wal universeel verag word.

51. Beskuldlgde nO 1 was die Adjunk-Polisiehoofvan die Republiek van Suid-
Afrika !ydens die pleeg van die misdryf.

52, Beskuldlgde no 2 was 'n prominenle politleke leier van die regerende
party van die dag.

53, Eerwaarde Chikane was 'n geeslellke leier.

54. Die mollef vir die beplande moord op Eerwaarde Chikane was am hom Ie
verhoed om ekonomiese sanksies leen Suid-Afrika in die buileland Ie
propageer en om sy rol om in die binneland versel leen die regering aan
te wakker, aan bande te Ie.

55: Die Wetop die Bevordering van Nasionale Eenheid en Versoenlng 34
van 1995, het daarvoor voorslenlng gemaok dal persone wat hulle skuldlg
gemaa'k het, aan die growwe skending van menseregte vir In politieke
oogmerk, aansoek kon doen vir amnestie.

56. Beskuldigdes nos 1 en 2 hel op verskei. geleenthede gebruik gemaak
van hlerdle reg deur Ie getulg voor die Komitee, welke getulenis elke keer
onder eed gel ewer is.

57. Ole beskuldigdes he! nie aansoek gedoen vir amnestle len opsigle van die
aanklag waarop hulle skuldlg pleil nie.

58, Beskuldigde no 1 hel inter alie op 10 Julie 1997 voor die W\IK geluig dal
hy nie ..bewus was van die bestaan van 'n sogenaamde "internal hit list"
wet onder die Veiligheidsgemeenskap gesirkuleer is nle.

59. Beskuldigde no 2 se versoenende oplrede leenoor Eerwaarde Chlkane
het eers plaasgevind nadat die Vervolgingsgesag aangedui hel dal hy 'n
prima facie saak ten aansien van die vergiftiglng van Eerwaarde Chlkane
teen beskuldigdes nos 3, 4 en 5 het.

60. Gedurende die verhoor van Dr Wouter Basson wal inter alia tereg gestaan
het op die vergiftiging van EeiWaarde Chikone, hel die beskuldigdes, en in
die besonder beskuldlgde no 2, geswyg oar sy rol in die paging tot moord
en was ,daar ook geem sprake van enige versoeriende optrede nie.

,'",.,
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61. Gedurende die verhoor van Dr Basson is BeskuJdigdesnos 3, 4 en 5
verskeie ,kere deur lede van die vervolgingspan genader om as
Staalsgeiuies op te tree. Vrywaring ingevolgeArtikel 204 van Wet 51 van
1977 is vir hulle aangebied. Die beskuldigdeshet geweier om enigsins
hulle samewerking te gee en het voortgegaanom 'n valse weergawe aan
die Staat te verskaf. Beskuldigdes hel hulle samewerking aan die
verdedigingspanvan Dr Basson aangebied.

62, Na afloop van die verhoor van Dr Basson het EelWaarde Chikane
verskeie skrywes aan Beskuldigdes nos 3, 4 en 5 gerig, waann hy om
versoening gepleit het. Die beskuldigdes het nie op hierdle skrywes
gereageer nis.

K. VERSAGTENDE OMSTANDIGHEDE:

---:-

63, Beskuldigdes het geen vorige veroordellngs nie en is onderskeidelik 71
(beskuldlgde no 1), 70 (beskuldigde no 2), 69 (beskuldigde no 3), 60
(beskuldigdeno 4) en 63 (beskuldigdeno 5)jaar oud.

64. Die beskuldigdes is tans getroud.

65. Die beskuldigdespleit skuldig.

66. Die afhandeling van die huidigesaak by WISevan artikel 105A van Wet
51 van 1977 het die hof en die Staat die onkoste en die ongerief van 'n
uitgerekteverhoor gespaar.

67. Die beskuldigdes het die Slaat gehelp deur skuldig Ie plelt, deurdat die
Staat andersins moeilik die aanklag sou kon bewys het, aangesien die
Staat oor geen getuienis beskik het rakendedie aandeel van beskuldigdes
no 1 en 2 en slegs met hul eie samewerkingbewus geraak het van hulle
aandeel. Verder het beskuldigdesno 3 en 4 na vore gekom met die felte
rakende hulleaandeel.

68. Die beskuldigdes het berou getoon vir hulle dade en onderneem om as
staalsgetuies .op Ie tree indien daar 'n vervolging teen generaal
SebastiaanSmilingestel word.

69. Beskuldigde no 2 het sonder geheimhouding en as versoeningsdaad
EelWearde Chillane se voete gewas. Hierdle versoenin9sdaad moet
beoordeel word teen die aglergrond dat beskuldigde no 2 self na vore
gekom het vir soverre dit hlerdlesaak aangaan.

70. Oat beskuldigde nO2 opregte berou het oar optredes in die verlede word
verder ge'illustreer deur sy versoeningsdaad geopenbaar teenoor die
moeders van 9 van die 10 Nielverdiend-slagoffers wat deur die
veiligheidsmagtegedood is, dit ten spyte van die feij dat beskuldigdeno 2
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deslyds nie enlge kennis van hierdie optrede gedra hel nie en dil oak nie
gemagtig het nle.

71. Ole beskuldigdes hel uil hoofde van hulle ampte en paste Ie aile relevante
lye opgetree ler beskermlng van die wettige verkose regering van die dag,
teenoor wie hulle 'n eed van getrouheid afgele het.

72. Ole voorval hel plaasgevind lydens 'n lydperk toe daar intense konflik en
verdeeldheid lussen die verskillende gem.enskappe en slruklure in Suid-
Afrika geheers het. Enersyds hel die ANC en ander organlsasies wal
apartheid leegeslaan hel en die vorige regering met geweld omver weu
werp, alles in die slryd gewerp am hulle deelslellings Ie berelk. Aile lede
en sfere van die samelewing is by die stryd betrek om verset in 'n
verskeidenheld van verme aan Ie wakk..-. Andersyds hel die destydse
weltlge verkese regerlng op sy beurt al die mlddele en kragte tot sy
besklkking gebrulk. Ole veiligheidsmagle, In besonder die SA Polisie, hel
'n sleulel rol gespeel om.die aanslag af [e weer. Ie mldde van diegeweld
wal landwyd asook in Namlbil. geweed hel moes die SA Polisle al hoe
meer leen mlliter epgeleide aanvallers oplree, wal norma Ie polisiarlng
weseMik 'beTnvioed het. Hulle was soms genope am die beginsel van
minimum geweld prys te gee en te midde van die geweld en
bloedvergieling hel die skeidslyn lussen regmalig en onregmalig vervaag.

73. Ten lyde van die handeling vermeld In aanklag 1 was beskuldlgde no 1
nle meer die Velligheidshoof van die pol'sie nle en oak nie meer belrokke
by die projek nle.

74. Nag beskuldlgde no 1 nag beskuldigde no 2 hel kennis gedra van hiardie
spesifiekeaanslag op Eerwaarde Chikane se lewe. Ten spyle van die fell
da! beskuldigde no 2' In elk geval verels hel am vooraf ingalig Ie word,
Indian .dlt oorweeg sou word am iemand spesifiek Ie dood, hel dil in
hierdie geval nie gebeur nie.

75. Wat belref baskuldigdes nos 3 en 4, was hulle ondergesklktes wat
gehandel hel in terme van 'n direkte opdrag van die Veillgheidshoof,
Generaal Smil.

76. Die oorspronklike projek am die invloed van hoe profiel lede van die anti-
apartheids-vryheidslryd te neutraliseer, is nie deur die beskuldigdes
geinisl".r nie, maar is deur die SA Weermag van slapel gestuur in opdrag
van hMr gesag.

77. Eerwaarde Chikane hel as sekrelarls-generaal van die Suid-Afrikaanse
Raad van Kerke en vise-presldenl van die Uniled Demooralic Fronl 'n
belangrike rol gespeel am versel leen die vorige regering aan Ie wakker.
Die United Democralic Front hel daarin geslaag am die massaS landwyd
Ie mobiliseer en burgerlike ongehoorsaamheid op grool skaal Ie weeg Ie
bring, wat weer 101grootskaalse onrus en geweld gele; het.
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78. Tydens die aanvang van die WVK-proses hel besKuldigde no 1 alles
moontliK gedoen am lede en voormalige lede van die SA Polisie aan Ie
moedig am aan die proses deer te neem. Toe die geval van Eerwaarde
ChiKane onder sy aandag geKom het, he! hy met voormalige hoofde en
generaals van die SA Weermag samesprekings gevoer om hulle Ie
probeer oorreed om ook aan die proses deel te neem. Omdat lede van die
weermag by die voorval betrokke was, sou enige poging om amnestie te
vra sonder hulle samewerking noodwendig misluk het. Die generaals van
dIe weermag was egter van mening dat die Wet op die Bevordering van
Naslonale Eenheid en Versoening 34 van 1995, eensydige bepalings
bevat het wat dil vir hulle onaanvaarbaar gemaak het.

79. Beskuldigdes nos 1 en 2 het na afloop van die WVK-werksaamhede alles
moontlik gedoen om 'n verdere proses 101stand te bring om die leemles
wet tydens die WVK-proses onlsteen het, uit te skekel. Na die beslu~ om
beskuldigdes nos 3, 4 en 5 te vervolg, het besKuldigdes no 1 en 2 ook mel
Eerwaerde Chikane samespreKings gevoer mel die oog op so 'n proses
en het laasgenoemde begrip gehad vir die probleme waarmee
beskuldigdes nos 1 en 2 geworslel hel.

BO. Met die deerslel van die Nasionale Direldeur van Openbare V_rvolging s_
vervolgingsdireldief mel die opsKrif "Proseouting polioy and direoaves
relating. to Ihe prosecution of offences emanating from confliots of the past
end which were oommitted on or before 11 May 1994" (sien
Aanhangsel "B"), is 'n proses geskep wat ingeboude besKerming verleen
aan persone wat dearvan gebruik maak en hel die besKuldigdes
onverwyJd na vora gekom en oop kaarte gaspeel met die
VeNolgingsgeseg len aensien van die hierdie aangeleentheid, iels wat
hulle Ole kon doen in reak.ie op die briewe van Eerwaarde Chikene na
verwys in paragraaf 62 hierbo nie.

L. VONNIS.OOREENKOMS:

81. Dil word ooreengeKorn dat wel belraf aanklag 1, die volgende 'n
regverdige vonnis daar.lel in die om.tandighede hlerbo uileenge.it:

Beskuldlgdes noS 1 en ~:

Elke be.kuldigde word .oos volg gevonnis:

"10 (lien) jaar gevangeni.stra! wal in die geheel opgeskort word vir
5 ivy!) jaar op voorwaarde dal die beskuldigde nie .kuldig bevind
wor"daan 'n misdaad waalVan aanranding of die toediening van gif

.of ander skadelike stowwe 'n element is nie, of aan sameswering
om so 'n misdaad Ie pleeg, gepleeg gedurende die penode van

• ,'._ __ ~~ :_.l~ ••• ••••.••.•.••••••••.••••••••••i"',,+ •."'/ C>nn~Qlr r1i""
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Beskuldigdes nos 3, 4 en 5:

Elke beskuldigde word 5005 volg gevonnis:

"5 (vyf) jaar gevangenlsstraf wat in die geheel opgeskort word vir 5
(vyf) jaar op voorwaarde dot die beskuldigde nie skuldig bevind
word aan In misdaad waarvan aanranding of die toediening van gif
of ander skadelike stowwe 'n element is nie, of aan sameswering
am so 'n misdaad Ie pleeg, gepleeg gedurende die periode van
opskorting en ten opsigle waan/an gevangenisstraf sander die
keuse van 'n boete opgele word."

GETEKEN TE PRETORIA, OP HIERDIE \ •• DAG VAN AUGUSTUS 2007.

c~ .._r--J----
AR ACKERMANN SC
Direldeur van Openbare Vervolging,

Prioriteils Misdade Utigasie Eenheid.

'J
/

lu .
ES VELDE VAN DER MERWE

-~ I
-2.--A-D-R-IAA-N~HAN'NES-V-L-O-K----

3. CHRIS LODEWIKUS SMITH
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5. HEkMANUS JOHANNES VAN STADEN

J WA
PROKUREU BESKULDIGDES
WAGENER MULL
KERKSTRAAT 833
ARCADIA, PRETORIA
TEL: (012) 342-3525
DOCEX 321 PRETORIA
VERW:JW042J
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I KONSEP AKTE VAN BESKULDlGlNG

IN DIE OOS KAAPSE PROVINSIALE AFDELING

Saakno: ' .

Die Staat

teen

I. Gideon Nieuwoudt
2. Johannes Martin Van Zyl
(Hierna vermeld as die beskuldigdes)

Akte van Beskuldigding

AANKLAGTE 1 TOT 3- MENSEROOF (3 AANKLAGTEl

Deurdat die beskuldigdes en die volgende persona:

(j) Roel! Venter;

(ii) Gert Beeslaar;

(iii) Johannes Koole

(iv) Joe Mamasela;

(v) Peter Mogai;

(vi) Onbekende lede verbonde aan die Veillgheidstak van die SA Pollsle te Port
Elizabeth,
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ler bevardering van 'n gemeenskaplike oogmerk op of omtrent 8 - 10 Mel 1985 te of naby die

Port Elizabelh lughawe en Post Chalmers in die regsgebied van die Oos-Kaapse Provinsiale

Aldeling wederregtelik en opsetlik die vryheid en beweging van:

(i) Qaquwili Godolozi:

(ii) Champion Galela; en

(iii) Sipho Hashe

ontneem hat.

AANKLAGTE 4 TOT 6 - MOORD (3 AANKLAGTE)

Deurdat die beskuldlgdes en die volgende persone:

ql Roell VenIer;

(Ii) Gert Beeslaar;

(iii) Johannes Koole

(iv) Joe Mamasela;

(v) Peler Mogai;
(vi) Onbekende lede verbonde aan die Veiligheidstak van die SA !>ollsle Ie Port

Elizabeth,
., i .r\

Ter bevardering van 'n gemeenskaplike oagmerk op of omtrent 10 Mel 1985 te 01 naby Post-"

Chalmers In die regsgebled van die Oos-Kaapse Provlnslale Afdeling wederreglelik en opsetlik

die volgende persona:

(i) Qaquwili Godalozl;

(Ii) Champion Galela; en

(iii) Sipho Hashe

gedood het
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AANKLAGTE7 - 9: AANRANDING MET DIE OPSET OM ERNSTIG TE BESEER(3

AANKLAGTE}

Deurdat die beskuldigdes en persone vermeld in aanklag 1, ter bevordering van 'n

gemeenskaplike oogmerk op of omtrent die 8 - 9 Mei 1985 te Post Chalmers in di~ regsgebied

van die 005- Kaapse Afdeling wederregtelik en met die opset om ernstig te besser vir:

(I) Qaquwiii Godolozi;

(Ii) Champion Galela; en

(iii) Sipho Hashe

aangerand het.

OPSOMMING VAN WESENTLIKE FEITE

1. Die drie oorledenes was lade van 'n politieke organisasie wat bekend gestaar'! het as

"Port Elizabeth Biack Civic Organization" hierna genoem PESCO.

2. Die oorledenes het leidende rolle gespeei in die aktiwiteite van die organisasie en het

onderskeidelik die volgende ampte beklee: .".~

(I) Qaquwili Godolozi was die President;
(Ii) Champion Galela was Organiserings-Sekretaris; en

(iii) Sipho Hashe was die Sekretaris.

3. PESCO was geaflilieer by die "United Democratic Front" en het oorhoofs ten doel

gehad die afskafling van die misdaad apartheid in Suld-Afrika.
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4. Die SA Polisie hel die slandpunl gehuldig dal die "Uniled Democratic Fronl" en

PESCO blool verlengingstukke was van die loe verbode 'African Natonal Congress"

en dat die organl;:;asiesveranmoordelik was vir die voortdurende omus en geweld wat

in die Port Elizabeth gebied geheers het.

5. Die beskuldigdes was verbonde aan die Velligheldslak van die SA Polisie Ie Pori

Elizabeth.

6. Die aktiwileite van die drie oorledenes was deur die bovermelde Velligheldstak

gemonitor. n

7. Daar is besluit dat die drie oorledenes gedood moes word.

8. Gedurende die relevanle tydperk was lede van die Velligheidspolisie wat verbonde

was aan die Vlakplaas eenheid werksaam in die Port Elizabelh gebied..

9. Ene Roelf Venier hel bevel gevoer oor hierdie lede.

10. Beskuldigde 2 wal verbonde was aan die Velligheidstak Port Elizabeth hel Venier

versoek om hulle behulpsaam Ie wees met die on!veering van die drie oorledenes.

11. Op 8 Mel 1985 is die drie oorledenes onder valse voorwendsels na die Port Elizabet~\

lughawe gelok.

12. Gedurende die aand van 8 Mei 1985 was die drle oorledenes ontvoer vanaf die

lughawe. Die volgende persone was daadwerklik betrokke by hierdle on!voering:

(i) Ole beskuldigdes;

(Ii) Venier;

(iii) Loti;

(iv) Beeslaar;
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(v) Koole;

(vi) Mogal; en

(vii) Mamasele.

13. Ole oorledenes is na 'n verlate Polisiestasie, Post Chalmers, in die Cradock dlstrlk

geneem waar hulle aangehou is.

14. Die oorledenes is daardie nag ondervra en herhaaldelik aangerand.

15. Die aamanding het die volgende dag voortgeduur.

16. Op 10 Mei 1985 het al die Vlakplaas-Iede wat teenwoordig wasonttrek vanal Post

Chalmers. Die oorledenes het op daardie stadium nog geleef en was onder die
beheer van die beskuldigdes en ander lede van die Port Elizabeth se Veiligheidstak.

17. Die Staat beweer dat die beskuldigdes en ander lede van die Port Elizabelh

Veiligheidstak die oorledenes gedood het, in omstandighede wat onbekend is aan die

Staat.

18. Die Iyke van die oorledenes is nooil gevind nie.

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



C.

I.

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



r\

CALENDER

EASTERN CAPE DMSION

GRAlIAMSTOWN A

BEFORE THE HONOURABLE MR. ACTING JUSTICE

D.P.P
Rei. No
IUg:llirtlr

"Magbtnlte

Aa:Uled
Dlltrid Wltneau

1. 91214J1-63f0.4
KIRKWOOD
CR42f8/BS

TUESDAY 12 OCTOBER TO FRIDAY 15 OCTOBER 2004

BUYlLE RONNIEBLANI 1: MURDE~'l KIRKWOOD
2.MURDER ..~
3. HOUSEBREAKING ..

wrrw INTENT TO _~
COMMIT ROBBERY AND

)RO-BBERY (wIth lIl1KIlWVIIdngLClrcUmata'lC95 - ddMd In. •
,.Kllo": ~11)(btof Aot~_of~~~J

MONDAY 18 OCTOBER TO FRIDAY 29 OCTOBER 2004

TO BE FINAUZED

5 WITNESSES
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IN THE HIGH COURT OF THE EASTERN CAPE

, The Director of Public Prosecutions for the area of jurisdiction of the High
Court of the Eastern Cape, who prosecutes for and in the name of the State
informs the Honourable Court that '

(hereinafter called the accused)

is guilty of the following cnmes:

1, MURDER

2, MURDER

3. HOUSEBREAKING WITH INTENT TO COMMIT ROBBERY AND
ROBBERY (with aggravating circumstances as defined In section
1«1)(b) of Act 51 of 19n)

COUNT 1: MURDER

IN_THAT.on ,ora~outj17,'June,198S1md at or near the farm Enhoek in the
(Kirkwood magisterial district) the accused unlawfully and ,intentionally killed
KQQS ()E.lIAG.ER!il'72 yea, old male~

COUNT 2: MURDER

IN THAT on or about the date and at or near t~e.place.referred t~n-"o.untj"
the.accused unlawfully and intentionally killed MYRTLE.LQIJISA DElIAC!i:R;
@[Syea[OJCJfemale.'"
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fCOONT3;} HOUSEBREAKING WITH INTENT TO COMMIT ROBBERY
AND ROBBERY WITH AGGRAVATING CIRCUMSTANCES

IN THAT on or about the date and at or near the place referred to in count 1,
the accused unlawtuliy and intentionaliy broke into and enlered the house of
KOOS and MYRTLE LOUISA DE JAGER and by intentionaliy using force
and violence to induce submission by the said KOOS and MYRTLE LOUISA
DE JAGER took and sloie from out of their care and protection certain
property as per the attached annexure, being in their lawful possession and
thereby robbing them of same.

In lhe event of a conviction, the said Director of Public Prosecutions requests
sentence agaiJ"lst the accused according to law,

In terms of section 144(3) of Act 51 of 1977 a summary of subslantial facts
and a list of certain state witnesses are attached.

P MARAIS
PUTY DIRECTOR OF PUBLIC PROSECUTIONS: EASTERN CAPE
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ANNEXURE TO COUNT THREE

1. One ,22 Rifle (serialnumber:210934)
2. One Pellet Gun
3. One long knife
4. One bayonet
5. R180.00cash
6. One portableradio
7. Two torches
B, One thermosflask
9. One 1976 modelDalsun pick-uptruck (Registrationnumber:CB 8978)
10. Linen (assorted)
11. Foodstuffs
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1.

2.

3.

4.

f',
J 5.

6.

7.

8.

9.

SUMMARY OF SUBSTANTIAL FACTS

The two deceased were an elderly married couple who resided on the
farm Enhoek.

T.I).f!-a~c~.~ed_w~s associated with an organization known as the:A@"tD
Youth_Congress":

At a certain stage the accused'(;onspire<:JWlthoihermernbersof llie
~gilrilzatlon .to attack tha farm of the deceased.

On the{rii91ilof}7)Li"",1 985 "ihe accused and his co-consplrators ("the
group") armed themselves and traveled to the farm of the deceased.

Upon arrival, lhe group cut the telephone connection to the farm and
proceeded to the farmhouse.

The group then broke into the house despite attempts by the deceased
in count 1 to defend himself with a firearm.

Both deceased were assaulted and killed inside the house. A child who
was also present in the house was, however, not harmed.

The group ransacked the house and removed the Items set out in the
annexure to count three.

The group then ieft the scene in a Datsun pick-up truck that was in lhe
possession of the deceased In count 1. The vehicle was driven to
Motherwell, near Port Elizabeth where it was set on fire and burnt out.

"Cl---

10. At medico-legal post mortem examinations conducted on the bodies of
lhe two deceased, the cause of death was determined as
'Brelnbesertng' and 'Akute bleedverlies' respectively.

11. At all relevant times the group acted in pursuance of a common
purpose to break into the house of the two deceased, and to rob and
kill them.

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



" '.
" • I

LIST OF STATE WITNESSES

'1!1 '''' ,

1. Insp. G Le Roux
Serious and Violent Crime Unit
PORT ELIZABETH

2. Dr. 0 S Gerber
Dismct Surgeon
KIRKWOOD

3. Casper Jonker
Directorate Special Operations
VGM Building
PRETORIA

" 4. James Ronald Beyl,
C/o Investigating Officer

5. Supt Viclor Leonard Clive Meyer
SAPS
PORT ELIZABETH

In terms of section 144(3)(a)(ii) of Act 51 of 1977 the names and
addresses of other witnesses have been withheld.
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IN THE HIGH COURT OF SOUTH AFRICA

(EASTERN CAPE DIVISIONl

GRAHAMSTOWN

CASE NO.: CC81/2004

DATE: 25 APRIL 2005

In the matter between:

THE STATE

versus

BUYILE RONNIE BLANI

SENTENCE

LEACH J

5

10

The accused is charged with two counts of murder and one count

of robbery with aggrava~ing circumstances. Although he initially pleaded

not guilty to those charges he amended his plea to one of guilty and 15

explains that his plea of not guilty had been based upon a misconception

of the legal position in that although he admitted participation in the

events, he was not the p~rson who actually killed the two deceased.

The material facts had been read into the record and the accused

has confirmed that he agrees with those facts. 20

The charges against him arise out of an incident which occurred

on 17 June 1985 when the accused and certain companions went to the

farm Enhoek in the district of Kirkwood. There entry was gained into the

house and the deceased, Mr KOGS de Jager and his wife, Mrs Myrtle

Louisa de Jager were both overpowered and killed. The accused states 25

that this was done as he was a member of the Youth Congress which
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been received to attack farmers to destabilise the country. During the

course of the incident I understand that Mr De Jager was shot to death

and his wife was stabbed to death. In the course of the incident a

number of items were stolen including a rifle, a pellet gun, a knife, a

bayonet, cash, a radio, torches, a flask, linen, foodstuffs and a light 5

delivery van. It seems clear that the accused was guilty of the offences

of which he was charged on the basis that he participated with a

common purpose in all three of these charges.

The parties are agreed that a just sentence in the circumstances,

taking the three counts together as one, is one of 5 years' imprisonment 10

of which 4 years is suspended for 5 years on various conditions. At first

blush that appears to be an alarmingly light sentence for the

predetermined killing of other human beings, especially as section 105A

of the Criminal Procedure Act obliges me to take the minimum

sentencing legislation into- aCCOunt which, although it would not be of 15

application because the actions in question were committed before the

minimum sentencing legislation came into effect, does provide an

indication of how severe murders committed with premeditation should

be regarded.

However, the parties are agreed that one of the co-perpetrators of 20

these crimes, a person by the name of Malgas, had applied for amnesty

to the Truth and Reconciliation Commission and had been granted

amnesty for the same crimes. It is further agreed that after the

commission of these crimes the accused went into exile and returned to

this country only after the Further Indemnity Act of 1992 had been 25

enacted, In terms of that Act, provision was made for any outstanding
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to be stayed on condition that, when they did return, they would th.en

formally apply for amnesty. The accused misunderstood the position and

was under the impression that as he had been granted leave to come

back to the COLlntry, it was not necessary for him to apply for amnesty.

It is agreed that if the accused had applied for amnesty and made the 5

confession that he has made to this Court today, his application for

amnesty would have been granted. It would seem to me to be an

injustice for his misunderstanding of the provisions of the Act to be held

against him and for him to go to gaol for a long period of time, whereas

if he had understood the legislation properly and applied for amnesty, he 10

would not be in that position at alL

What is also of relevance is that another co-perpetrator who

committed these offences and who had been tried and sentenced for his

crimes has been granted a Presidential pardon. These are political

considerations which normally would not count with the Court, because 15

a Court must, in general, impose whatever sentence it feels appropriate

and then leave the political machinations up to the politicIans. But in

these particular circumstances, bearing in mind that it is an element of

justice that people who commit the same offences should be treated

more or less the same way, it would seem to me that the sentence which 20

has been agreed upon is in fact a just sentence and I should have regard

to what has happened to his two co-perpetrators in deciding in what

should happen to him.

I am therefore satisfied, that the accused has admitted all the

elements of the offences with which he is charged, that he is guilty of 25

those offences and that the sentence upon which agreement has been

rp::trhcn h01-""DDn th •..•"'•.••.•••~~r<I~~ •.Io.~~__ L.__ ....•__ ....l.L _ ,...••

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



LI'.)UII £VVV 1'+'LiJ
"

illnlltri \.1MI Uq.O OnU1J

SNELLER GHT 4
No.666] P.5

other is just.

The accused is therefore found guilty on all three counts.

Taking all three counts together for the imposition of sentence I

impose a sentence of 5 years' imprisonment of which 4 years is

suspended for 5 years on the following conditions:

Firstly, that the accused is not found guilty of murder or

culpable homicide committed during the period of

suspension.

Secondly, that the accused is not found guilty of

5

housebreaking with the intent to commit a crime, 10

committed during the period of suspension.

Thirdly, that the accused is not found guilty of robbery

•
committed during the period of suspension.

LE LEACH

JUDGE OF THE HIGH COURT

15
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PREFACE

Crime cannot be allowed to undermine the constitutional democracy in South Africa. The 
efforts of the Prosecuting Authority should therefore be directed at reducing pervasive 
criminal activities. An efficient Prosecuting Authority will also enhance public confidence 
in the criminal justice system.

Prosecutors are the gatekeepers of the criminal law. They represent the public interest in 
the criminal justice process.

Effective and swift prosecution is essential to the maintenance of law and order within a 
human rights culture. 

Offenders must know that they will be arrested, charged, detained where necessary, 
prosecuted, convicted and sentenced.

The Prosecution Policy is aimed at promoting the considered exercise of authority by 
prosecutors and contributing to the fair and even-handed administration of the criminal 
laws.

This Policy is the end result of a process of intense consultation amongst all prosecutors in 
the country. It has also been circulated to a number of criminal justice organizations, 
government departments, academic institutions and community organizations.

The wealth of their combined knowledge and experience has helped significantly to shape 
the contents of this document.
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1. INTRODUCTION

The Constitution of the Republic of South Africa provides for a single National 
Prosecuting Authority, consisting of—

the National Director of Public Prosecutions, who is the head of the Prosecuting 
Authority,
Deputy National Directors,
Directors,
Deputy Directors, and 
Prosecutors. 

As an organ of state the Prosecuting Authority must give effect to the laws of the country; 
as an instrument of justice it must exercise its functions without fear, favour or prejudice.

The Prosecuting Authority has the power and responsibility to institute and conduct 
criminal proceedings on behalf of the State and to carry out any necessary functions 
incidental thereto.

The Constitution requires the National Director of Public Prosecutions to determine, with 
the agreement of the Minister of Justice and after consulting the Directors of Public 
Prosecutions, a "prosecution policy which must be observed in the prosecution process".

This Prosecution Policy must be tabled in Parliament and is binding on the Prosecuting 
Authority. The National Prosecuting Authority Act also requires that the United Nations 
Guidelines on the Role of Prosecutors should be observed.

The Prosecuting Authority is accountable to Parliament and ultimately to the people it 
serves. Every prosecutor is accountable to the National Director who, in turn, is 
responsible for the performance of the Prosecuting Authority.

The law gives a discretion to the Prosecuting Authority and individual prosecutors with 
regard to how they perform their functions, exercise their powers and carry out their duties. 
This discretion must, however, be exercised according to the law and within the spirit of 
the Constitution.

2. PURPOSE OF POLICY PROVISIONS

The aim of this Prosecution Policy is to set out, with due regard to the law, the way in 
which the Prosecuting Authority and individual prosecutors should exercise their 
discretion.

The purpose of this Prosecution Policy is, therefore, to guide prosecutors in the way they 
perform their functions, exercise their powers and carry out their duties. This will serve to 
make the prosecution process more fair, transparent, consistent and predictable.
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By promoting greater consistency in prosecutorial practices nationally, these policy 
provisions will contribute to better training of prosecutors and better coordination of 
investigative and prosecutorial processes between departments.

Since the Prosecution Policy is a public document, it will also inform the public about the 
principles governing the prosecution process and so enhance public confidence. 

These principles have been written in general terms to give direction rather than to 
prescribe. They are meant to ensure consistency by preventing unnecessary disparity, 
without sacrificing the flexibility that is often required to respond fairly and effectively to 
local conditions.

3. THE ROLE OF THE PROSECUTOR

Prosecutors must at all times act in the interest of the community and not necessarily in 
accordance with the wishes of the community.

The prosecutor’s primary function is to assist the court in arriving at a just verdict and, in 
the event of a conviction, a fair sentence based upon the evidence presented. At the same 
time, prosecutors represent the community in criminal trials. In this capacity, they should 
ensure that the interests of victims and witnesses are promoted, without negating their 
obligation to act in a balanced and honest manner.

The prosecutor has a discretion to make decisions which affect the criminal process. This 
discretion can be exercised at specific stages of the process, for example:

the decision whether or not to institute criminal proceedings against an accused;
the decision whether or not to withdraw charges or stop the prosecution;
the decision whether or not to oppose an application for bail or release by an accused 
who is in custody following arrest;
the decision about which crimes to charge an accused with and in which court the 
trial should proceed;
the decision whether or not to accept a plea of guilty tendered by an accused;
the decision about which evidence to present during the trial;
the decision about which evidence to present during sentence proceedings, in the 
event of a conviction; and
the decision whether or not to appeal to a higher court in connection with a question 
of law, an inappropriate sentence or the improper granting of bail, or to seek review 
of proceedings.

Members of the Prosecuting Authority must act impartially and in good faith.  They should 
not allow their judgement to be influenced by factors such as their personal views 
regarding the nature of the offence or the race, ethnic or national origin, sex, religious 
beliefs, status, political views or sexual orientation of the victim, witnesses or the offender. 
Prosecutors must be courteous and professional when dealing with members of the public 
or other people working in the criminal justice system.
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4. CRITERIA GOVERNING THE DECISION TO PROSECUTE

(a) General

The process of establishing whether or not to prosecute usually starts when the police 
present a docket to the prosecutor. This often happens after the suspect has been arrested. 
The case needs to be studied to make sure that it is properly investigated.

The prosecutor should consider whether to—

• request the police to investigate the case further;
• institute a prosecution;
• decline to prosecute and to opt for pre-trial diversion or other non-criminal 

resolution; or
• decline to prosecute without taking any other action.

The decision whether or not to prosecute must be taken with care, because it may have 
profound consequences for victims, witnesses, accused and their families. A wrong 
decision may also undermine the community’s confidence in the prosecution system.

Resources should not be wasted pursuing inappropriate cases, but must be used to act 
vigorously in those cases worthy of prosecution.

In deciding whether or not to institute criminal proceedings against an accused, prosecutors 
should assess whether there is sufficient and admissible evidence to provide a reasonable 
prospect of a successful prosecution. There must indeed be a reasonable prospect of a 
conviction, otherwise the prosecution should not be commenced or continued.

This assessment may be difficult, because it is never certain whether or not a prosecution 
will succeed. In borderline cases, prosecutors should probe deeper than the surface of 
written statements.

Where the prospects of success are difficult to assess, prosecutors should consult with 
prospective witnesses in order to evaluate their reliability. The version or the defence of an 
accused must also be considered, before a decision is made.

This test of a reasonable prospect must be applied objectively after careful deliberation, to 
avoid an unjustified prosecution. However, prosecutors should not make unfounded 
assumptions about the potential credibility of witnesses.

The review of a case is a continuing process. Prosecutors should take into account 
changing circumstances and fresh facts, which may come to light after an initial decision to 
prosecute has been made.

This may occur after having heard and considered the version of the accused and 
representations made on his or her behalf.  Prosecutors may therefore withdraw charges 
before the accused has pleaded in spite of an initial decision to institute a prosecution.
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(b) Factors to be considered when evaluating evidence

When evaluating the evidence prosecutors should take into account all relevant factors, 
including—

How strong is the case for the State?

Χ Is the evidence strong enough to prove all the elements of an offence?

Χ Is the evidential material sufficient to meet other issues in dispute?

Will the evidence be admissible?

Will the evidence be excluded because of the way in which it was acquired or 
because it is irrelevant or because of some other reason?

Will the state witnesses be credible?

What sort of impression is the witness likely to make? 
Are there any matters, which might properly be put by the defence to attack the 
credibility of the witness?
If there are contradictions in the accounts of witnesses, do they go beyond the 
ordinary and expected, thus materially weakening the prosecution case?

Will the evidence be reliable?

• If, for example, the identity of the alleged offender is likely to be an issue, will the 
evidence of those who purport to identify him or her be regarded as honest and 
reliable?

Is the evidence available?

• Are the necessary witnesses available, competent, willing and, if necessary, 
compellable to testify, including those who are out of the country?

How strong is the case for the defence?

Is the probable defence of the accused likely to lead to his or her acquittal in the light 
of the facts of the case?

(c) Prosecution in the public interest 

Once a prosecutor is satisfied that there is sufficient evidence to provide a reasonable 
prospect of a conviction, a prosecution should normally follow, unless public interest 
demands otherwise. 
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There is no rule in law, which states that all the provable cases brought to the attention of 
the Prosecuting Authority must be prosecuted. On the contrary, any such rule would be too 
harsh and impose an impossible burden on the prosecutor and on a society interested in the 
fair administration of justice.

When considering whether or not it will be in the public interest to prosecute, prosecutors 
should consider all relevant factors, including:

The nature and seriousness of the offence:

• The seriousness of the offence, taking into account the effect of the crime on 
the victim, the manner in which it was committed, the motivation for the act 
and the relationship between the accused and the victim.

• The nature of the offence, its prevalence and recurrence, and its effect on 
public order and morale.

• The economic impact of the offence on the community, its threat to people or 
damage to public property, and its effect on the peace of mind and sense of 
security of the public.

• The likely outcome in the event of a conviction, having regard to sentencing 
options available to the court.

The interests of the victim and the broader community:

• The attitude of the victim of the offence towards a prosecution and the 
potential effects of discontinuing it. Care should be taken when considering 
this factor, since public interest may demand that certain crimes should be 
prosecuted - regardless of a complainant's wish not to proceed.

• The need for individual and general deterrence, and the necessity of 
maintaining public confidence in the criminal justice system.

• Prosecution priorities as determined from time to time, the likely length and 
expense of a trial and whether or not a prosecution would be deemed counter-
productive.

The circumstances of the offender:

• The previous convictions of the accused, his or her criminal history, 
background, culpability and personal circumstances, as well as other 
mitigating or aggravating factors.

• Whether the accused has admitted guilt, shown repentance, made restitution or 
expressed a willingness to co-operate with the authorities in the investigation 
or prosecution of others. (In this regard the degree of culpability of the 
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accused and the extent to which reliable evidence from the said accused is 
considered necessary to secure a conviction against others, will be crucial).

• Whether the objectives of criminal justice would be better served by 
implementing non-criminal alternatives to prosecution, particularly in the case 
of juvenile offenders and less serious matters.

• Whether there has been an unreasonably long delay between the date when the 
crime was committed, the date on which the prosecution was instituted and the 
trial date, taking into account the complexity of the offence and the role of the 
accused in the delay.

The relevance of these factors and the weight to be attached to them will depend 
upon the particular circumstances of each case.

It is important that the prosecution process is seen to be transparent and that justice is 
seen to be done.

5. CASE REVIEW

(a) Stopping of proceedings

Criminal proceedings may sometimes be stopped after a plea has already been entered. 
This would normally only occur when it becomes clear during the course of the trial that it 
would be impossible for the State to prove its case or where other exceptional 
circumstances have arisen which make the continuation of the prosecution undesirable.

If a prosecution is stopped, an accused will be acquitted and may not be charged again on 
the same set of facts. A prosecutor may therefore not stop a prosecution, unless the 
Director of Public Prosecutions or his or her delegate has consented thereto. Such decisions 
should therefore be made with circumspection.

(b) Restarting a prosecution

People should be able to rely on and accept decisions made by members of the Prosecuting 
Authority.  Normally, when a suspect or an accused is informed that there will not be a 
prosecution or that charges have been withdrawn, that should be the end of the matter.

There may, however, be special reasons why a prosecutor will review a particular case and 
restart the prosecution.  These include:

• an indication that the initial decision was clearly wrong and should not be allowed to 
stand;

• an instance where a case has not been proceeded with in order to allow the police to 
gather and collate more evidence, in which case the prosecutor should normally have 
informed the accused that the prosecution might well start again; and
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• a situation where a prosecution has not been proceeded with due to the lack of 
evidence, but where sufficient incriminating evidence has since come to light.

A number of statutes provide that a prosecution for an offence under a particular law 
cannot be commenced or proceeded with unless the consent of a Director of Public 
Prosecutions has been obtained.

The inclusion of such requirements in legislation is intended to ensure that prosecutions are 
not brought in inappropriate circumstances.

Other reasons for these requirements may involve the use of the criminal law in sensitive 
or controversial areas where important considerations of public policy should be taken into 
account.

Similarly, rules of practice require that certain matters be referred to a Director of Public 
Prosecutions before a prosecution is proceeded with.

As a matter of policy, it is important that certain decisions are made at the appropriate level 
of responsibility to ensure consistency and accountability in decision-making.

6. FORUM OF TRIAL, DETERMINATION OF CHARGES AND 
ACCEPTANCE OF PLEAS

(a) Forum of trial

The law directs and policy considerations suggest that certain types of prosecutions 
sometimes be conducted at specified jurisdictional levels.

In practice this results in certain types of cases being heard in the District Court, some in 
the Regional Court and others in the High Court.

In terms of certain legislation and rules of practice, the instruction of a Director of Public 
Prosecutions is required to determine the forum in which the trial should proceed.

In determining whether or not a case is appropriate for hearing in the High Court, the 
following factors, inter alia, should be taken into account:

• the nature and complexity of the case and its seriousness in the circumstances;
• the adequacy of sentencing provisions in the lower courts and whether a conviction 

in the High Court carries a greater deterrent effect;
• any specific legal provision on, or any implied legislative preference for, a particular 

forum of trial;
• any delay, cost or adverse effect that witnesses may have to incur if the case is heard 

in the High Court; and
• the desirability of a speedy resolution and disposal of some prosecutions in available 

lower courts, aimed at reducing widespread criminal activity.
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The decision regarding the court in which to prosecute an accused is determined by the 
complexity and seriousness of an offence, and the need for the Prosecuting Authority to 
guard against making decisions that will bring the law into disrepute.

(b) Determination of charges

The process by which charges are selected must be compatible with the interests of justice.

Prosecutors should decide upon, and draw up charges based on, available evidence which 
will—
• reflect adequately the nature, extent and seriousness of the criminal conduct and 

which can reasonably be expected to result in a conviction;
• provide the court with an appropriate basis for sentence; and
• enable the case to be presented in a clear and simple way.

This means that prosecutors may not necessarily proceed with the most serious charge 
possible.

Additional or alternative charges may be justified by the amount of evidence and where 
such charges will significantly enhance the likelihood of a conviction of an accused or co-
accused.

However, the bringing of unnecessary charges should, in principle, be avoided because it 
may not only complicate or prolong trials, but also amount to an excessive and potentially 
unfair exercise of power.

Prosecutors should therefore not formulate more charges than are necessary just to 
encourage an accused to plead guilty to some.  Similarly, a more serious charge should not 
be proceeded with as part of a strategy to obtain a guilty plea on a less serious one.

(c) Acceptance of pleas

An offer by the defence of a plea of guilty on fewer charges or on a lesser charge may be 
acceptable, provided that -

• the charges to be proceeded with readily reflect the seriousness and extent of the 
criminal conduct of an accused;

• the plea to be accepted is compatible with the evidential strength of the prosecution 
case;

• those charges provide an adequate basis for a suitable sentence, taking into account 
all the circumstances of the case; and

• where appropriate, the views of the complainant and the police as well as the 
interests of justice, including the need to avoid a protracted trial, have been taken 
into account.
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7. THE TRIAL PROCESS AND RELATED MATTERS

Prosecutors work in an adversarial context and seek to have the prosecution sustained. 
Cases should therefore be presented fearlessly, vigorously and skilfully.

At the same time, prosecutors should present the facts of a case to a court fairly. They 
should disclose information favourable to the defence (even though it may be adverse to 
the prosecution case) and, where necessary, assist in putting the version of an un-
represented accused before court.

This notion also applies to bail proceedings. On the one hand, prosecutors should aim to 
ensure that persons accused of serious crimes are kept in custody in order to protect the 
community and to uphold the interests of justice. On the other hand, the prosecutor should 
not oppose the release from custody of an accused if the interests of justice permit.

Prosecutors should show sensitivity and understanding to victims and witnesses and should 
assist in providing them with protection where necessary. In suitable cases the prosecutor 
should advise the victim of the possibility of being compensated for the harm suffered as a 
result of the crime.

As far as it is practicable and necessary, prosecutors should consult with victims and 
witnesses before the trial begins. They should assist them by giving them appropriate and 
useful information on the trial process and reasons for postponements and findings of the 
court, where necessary.

Prosecutors are not allowed to participate in public discussion of cases still before the court 
because this may infringe the rule against comment on pending cases and may violate the 
privacy of those involved.

During the sentencing phase of a criminal case, prosecutors should assist the court by 
ensuring that the relevant facts are fully and accurately brought to its attention.

They should also make appropriate recommendations with a view to realizing the general 
purposes of sentence. These include the need for retribution, the deterrence of further 
criminal conduct, the protection of the public from dangerous criminals and the 
rehabilitation of offenders.

The Prosecuting Authority should give special attention to the effective and speedy 
disposal of cases identified as priority matters.

Prosecutors should specialize in the prosecution of certain offences where desirable and 
practicable.

The Prosecuting Authority should, as far as possible, make its senior trial prosecutors 
available to conduct the most difficult cases.
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8. CO-OPERATION AND INTERACTION WITH POLICE AND OTHER 
CONSTITUENT AGENCIES

Effective co-operation with the police and other investigating agencies from the outset is 
essential to the efficacy of the prosecution process. If a case is not efficiently prepared 
initially, it will less likely lead to a prosecution or result in a conviction.

The decision to start an investigation into possible or alleged criminal conduct ordinarily 
rests with the police. The Prosecuting Authority is usually not involved in such decisions 
although it may be called upon to provide legal advice and policy guidance.

In major or very complex investigations, such an involvement may occur at an early stage 
and be of a fairly continuous nature.  If necessary, specific instructions should be issued to 
the police with which they must comply.

In practice, prosecutors sometimes refer complaints of criminal conduct to the police for 
investigation. In such instances, they will supervise, direct and co-ordinate criminal 
investigations.

Provision is made for Investigating Directors of the Prosecuting Authority to hold inquiries 
or preparatory investigations in respect of the commission of certain offences brought to 
their attention.

Prosecutors have the responsibility under the National Prosecuting Authority Act to 
determine whether a prosecution, once started, should proceed.

Such decisions are made independently, but prosecutors should consult the police and 
other interest groups where required.

It is therefore desirable, wherever practicable, that matters be referred to prosecutors by the 
police before a prosecution is instituted. In most cases suspected offenders are arrested and 
charged before the police can consult with prosecutors.

However, in cases where difficult questions of fact or law are likely to arise, it is desirable 
that the police consult the prosecutors before arresting suspected persons.

With regard to the investigation and prosecution of crime, the relationship between 
prosecutors and police officials should be one of efficient and close co-operation, with 
mutual respect for the distinct functions and operational independence of each profession.

Prosecutors should work together with other departments and agencies such as 
Correctional Services, Welfare, lawyers’ organizations, non-governmental organisations 
and other public institutions, to streamline procedures and to enhance the quality of service 
provided to the criminal justice system.
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8A. PROSECUTORIAL POLICY AND DIRECTIVES RELATING TO 
SPECIFIED MATTERS

The National Director may supplement or amend this Policy to determine prosecutorial 
policy and directives in respect of specific matters, for example, in respect of new 
legislation and matters of national interest.

The Prosecutorial Policy and Directives, in Appendix A, relating to the prosecution of 
cases arising from conflicts of the past and which were committed before 11 May 1994, are 
hereby determined in terms of section 179(5) of the Constitution, with effect from 1 
December 2005.

9. CONCLUSION

The Prosecuting Authority is a public, representative service, which should be effective 
and respected.  Prosecutors should adhere to the highest ethical and professional standards 
in prosecuting crime and should conduct themselves in a manner which will maintain, 
promote and defend the interests of justice.

This Prosecution Policy is designed to make sure that everyone knows the principles that 
prosecutors apply when they do their work.

Applying these principles consistently will help those involved in the criminal justice 
system to treat victims fairly and prosecute offenders effectively.

The Prosecution Policy is not an end in itself.

The challenge which faces the Prosecuting Authority is to implement this Policy in a 
manner that will increase the sense of security of all people in South Africa.
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APPENDIX A

PROSECUTING POLICY AND DIRECTIVES RELATING TO THE 
PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF THE 
PAST AND WHICH WERE COMMITTED ON OR BEFORE 11 MAY 1994

A. INTRODUCTION

1. In his statement to the National Houses of Parliament and the Nation, on 15 April 
2003, President Thabo Mbeki, among others, gave Government’s response to the 
final report of the Truth and Reconciliation Commission (TRC). The essential 
features of the response for the purpose of this new policy, are the following:

(a) It was recognized that not all persons who qualified for amnesty availed 
themselves of the TRC process, for a variety of reasons, ranging from 
incorrect advice (legally or politically) or undue influence to a deliberate 
rejection of the process.

(b) A continuation of the amnesty process of the TRC cannot be considered as 
this would constitute an infringement of the Constitution, especially as it 
would amount to a suspension of victims’ rights and would fly in the face of 
the objectives of the TRC process. The question as to the prosecution or not 
of persons, who did not take part in the TRC process, is left in the hands of 
the National Prosecuting Authority (NPA) as is normal practice.

(c) As part of the normal legal processes and in the national interest, the NPA, 
working with the Intelligence Agencies, will be accessible to those persons 
who are prepared to unearthing the truth of the conflicts of the past and who 
wish to enter into agreements that are standard in the normal execution of 
justice and the prosecuting mandate, and are accommodated in our 
legislation.

(d) Therefore, persons who had committed crimes, before 11 May 1994, which 
emanate from conflicts of the past, could enter into agreements with the 
prosecuting authority in accordance with existing legislation. This was 
stated in the context of the recognition of the need to gain a full 
understanding of the networks which operated at the relevant time since, in 
certain instances, these networks still operated and posed a threat to current 
security. Particular reference was made to un-recovered arms caches.

2. In view of the above, prosecuting policy, directives and guidelines are required to 
reflect and attach due weight to the following:

(a) The Human Rights culture which underscores the Constitution and the 
status accorded to victims in terms of the TRC and other legislation.

(b) The constitutional right to life.

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



Prosecution Policy A.15
Revision Date: 1 December 2005

(c) The non-prescriptivity of the crime of murder.

(d) The recognition that the process of transformation to democracy recognized 
the need to create a mechanism where persons who had committed 
politically motivated crimes, linked to the conflicts of the past, could 
receive indemnity or amnesty from prosecution.

(e) The dicta of the Constitutional Court justifying the constitutionality of the 
above process, inter alia, on the basis that it did not absolutely deprive 
victims of the right to prosecution in cases where amnesty had been refused. 
(See Azanian Peoples Organisation v The President of the RSA, 1996 (8) 
BCLR 1015 CC).

(f) The recommendation by the TRC that the NPA should consider 
prosecutions for persons who failed to apply for amnesty or who were 
refused amnesty.

(g) Government’s response to the final Report of the TRC as set out in 
paragraphs 1(a) to (d) above.

(h) The dicta of the Constitutional Court to the effect that the NPA represents 
the community and is under an international obligation to prosecute crimes 
of apartheid. (See The State v Wouter Basson CCT 30/03.).

(i) The constitutional obligation on the NPA to exercise its functions without 
fear, favour or prejudice (section 179 of the Constitution).

(j) The legal obligations placed on the NPA in terms of its enabling legislation, 
in particular the provisions relating to the formulation of prosecuting criteria 
and the right of persons affected by decisions of the NPA to make 
representations, and for them to be dealt with.

(k) The existing prosecuting policy and general directives or guidelines issued 
by the National Director of Public Prosecutions (NDPP) to assist 
prosecutors in arriving at a decision to prosecute or not.

(l) The terms and conditions under which the Amnesty Committee of the TRC 
could consider applications for amnesty and the criteria for granting of 
amnesty for gross violation of human rights.

3. Government did not intend to mandate the NDPP to, under the auspice of his or her 
own office, perpetuate the TRC amnesty process. The existing legislation and 
normal process referred to by the President, include the following:

(a) Section 204 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), 
which provides that a person who is guilty of criminal conduct may testify 
on behalf of the State against his or her co-conspirators and if the Court 
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trying the matter finds that he or she testified in a satisfactory manner, grant 
him or her indemnity from prosecution.

(b) Section 105A of the Criminal Procedure Act, 1977, which makes provision 
for a person who has committed a criminal offence to enter into a mutually 
acceptable guilty plea and sentence agreement with the NPA.

(c) Section 179(5) of the Constitution in terms of which the NDPP, among 
others—

(i) must determine, in consultation with the Minister and after 
consultation with the Directors of Public Prosecutions, prosecution 
policy to be observed in the prosecution process;

(ii) must issue policy directives to be observed in the prosecution 
process; and

(iii) may review a decision to prosecute or not to prosecute.

(d) The above process would not indemnify such a person from private 
prosecution or civil liability.

4. The NPA has a general discretion not to prosecute in cases where a prima facie
case has been established and where it is of the view that such a prosecution would 
not be in the public interest. The factors to be considered include the following:

(a) The fact that the victim does not desire prosecution.

(b) The severity of the crime in question.

(c) The strength of the case.

(d) The cost of the prosecution weighed against the sentence likely to be 
imposed.

(e) The interests of the community and the public interest.

In the event of the NPA declining to prosecute in such an instance, such a person is 
not protected against a private prosecution.

5. Therefore, following Government's response, and the equality provisions in our 
Constitution and the equality legislation, and taking into account the above factors 
regarding the handling of cases arising from conflicts of the past, which were 
committed prior to 11 May 1994, it is important to deal with these matters on a 
rational, uniform, effective and reconciliatory basis in terms of specifically defined 
prosecutorial policies, directives and guidelines.
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B. PROCEDURAL ARRANGEMENTS WHICH MUST BE ADHERED TO IN 
THE PROSECUTION PROCESS IN RESPECT OF CRIMES ARISING 
FROM CONFLICTS OF THE PAST

The following procedure must be strictly adhered to in respect of persons wanting 
to make representations to the NDPP, and in respect of those cases already received 
by the Office of the NDPP, relating to alleged offences arising from conflicts of the 
past and which were committed before 11 May 1994:

1. A person who faces possible prosecution and who wishes to enter into 
arrangements with the NPA, as contemplated in paragraph A1 above (the 
Applicant), must submit a written sworn affidavit or solemn affirmation to the 
NDPP containing such representations.

2. The NDPP must confirm receipt of the affidavit or affirmation and may request 
further particulars by way of a written sworn affidavit or solemn affirmation from 
the Applicant. The Applicant may also mero moto submit a further written sworn 
affidavit or solemn affirmation to the NDPP containing representations.

3. All such representations must contain a full disclosure of all the facts, factors or 
circumstances surrounding the commission of the alleged offence, including all 
information which may uncover any network, person or thing, which posed a threat 
to our security at any stage or may pose a threat to our current security.

4. The Priority Crimes Litigation Unit (PCLU) in the Office of the NDPP shall be 
responsible for overseeing investigations and instituting prosecutions in all such 
matters.

5. The regional Directors of Public Prosecutions must refer all prosecutions arising 
from the conflicts of the past, which were committed before 11 May 1994, and with 
which they are or may be seized, immediately to the Office of the NDPP.

6. The PCLU shall be assisted in the execution of its duties by a senior designated 
official from the following State departments or other components of the NPA:

(a) The National Intelligence Agency.

(b) The Detective Division of the South African Police Service.

(c) The Department of Justice & Constitutional Development.

(d) The Directorate of Special Operations.

7. The NDPP must approve all decisions to continue an investigation or prosecution 
or not, or to prosecute or not to prosecute.
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8. The NDPP must also be consulted in respect of and approve any offer to a 
perpetrator relating to the bestowing of the status of a section 204 witness and all 
section 105A plea and sentence agreements.

9. The NDPP may obtain the views of any private or public person or institution, our 
intelligence agencies and the Commissioner of the South African Police Service, 
and must obtain the views of any victims, as far as is reasonably possible, before 
arriving at a decision.

10. A decision of the NDPP not to prosecute and the reasons for that decision must be 
made public.

11. In accordance with section 179 (6) of the Constitution, the NDPP must inform the 
Minister for Justice & Constitutional Development of all decisions taken or 
intended to be taken in respect of this prosecuting policy relating to conflicts of the 
past.

12. The NDPP may make public statements on any matter arising from this policy 
relating to conflicts of the past, where such statements are necessary in the interests 
of good governance and transparency, but only after informing the Minister for 
Justice and Constitutional Development thereof.

13. The institution of any prosecution in terms of this policy relating to conflicts of the 
past would not deprive the accused from making further representations to the 
NDPP requesting the NDPP to withdraw the charges against him or her. These 
representations would be considered according to the NPA prosecuting policy, 
directives, guidelines and established practice. The victims must, as far as 
reasonably possible, be consulted in any such further process and be informed, 
should the accused’s representations be successful.

14. The NDPP may provide for any additional procedures.

15. All state agencies, in particular those dealing with the prosecution of alleged 
offenders and those responsible for the investigation of offences, must be requested 
not to use any information obtained from an alleged accused person during this 
process in any subsequent criminal trial against such a person. Whatever the 
response of such agencies may be to this request, the NPA records that its policy in 
this regard is not to make use of such information at any stage of the prosecuting 
process, especially not to present it in evidence in any subsequent criminal trial 
against such person.
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C. CRITERIA GOVERNING THE DECISION TO PROSECUTE OR NOT TO 
PROSECUTE IN CASES RELATING TO CONFLICTS OF THE PAST

Apart from the general criteria set out in paragraph 4 of the Prosecuting Policy of 
the NPA, the following criteria are determined for the prosecution of cases arising 
from conflicts of the past:

1. The alleged offence must have been committed on or before 11 May 1994.

2. Whether a prosecution can be instituted on the strength of adequate evidence after 
applying the general criteria set out in paragraph 4 of the said Prosecuting Policy of 
the NPA.

3. If the answers to paragraphs 1 and 2 above are in the affirmative, then the further 
criteria in paragraphs (a) to (j) hereunder, must, in a balanced way, be applied by 
the NDPP before reaching a decision whether to prosecute or not:

(a) Whether the alleged offender has made a full disclosure of all relevant facts, 
factors or circumstances to the alleged act, omission or offence.

(b) Whether the alleged act, omission or offence is an act associated with a 
political objective committed in the course of conflicts of the past. In 
reaching a decision in this regard the following factors must be considered:

(i) The motive of the person who committed the act, commission or 
offence.

(ii) The object or objective of the act, omission or offence, and in 
particular whether the act, omission or offence was primarily 
directed at a political opponent or State property or personnel or 
against private property or individuals.

(iii) Whether the act, omission or offence was committed in the 
execution of an order of, or on behalf of, or with the approval of, the 
organisation, institution, liberation movement or body of which the 
person who committed the act was a member, agent or a supporter.

(iv) The relationship between the act, omission or offence and the 
political objective pursued, and in particular the directness and 
proximity of the relationship and the proportionality of the act, 
omission or offence to the objective pursued, but does not include 
any act, omission or offence committed—

(aa) for personal gain; or

(bb) out of personal malice, ill-will or spite, directed against the 
victim of the act or offence committed.
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(c) The degree of co-operation on the part of the alleged offender, including the 
alleged offenders endeavours to expose—

(i) the truth of the conflicts of the past, including the location of the 
remains of victims; or

(ii) possible clandestine operations during the past years of conflict, 
including exposure of networks that operated or are operating 
against the people, especially if such networks still pose a real or 
latent danger against our democracy.

(d) The personal circumstances of the alleged offender, in particular—

(i) whether the ill-health of or other humanitarian consideration relating 
to the alleged offender may justify the non-prosecution of the case;

(ii) the credibility of the alleged offender;

(iii) the alleged offender's sensitivity to the need for restitution;

(iv) the degree of remorse shown by the alleged offender and his or her 
attitude towards reconciliation;

(v) renunciation of violence and willingness to abide by the Constitution 
on the part of the alleged offender; and

(vi) the degree of indoctrination to which the alleged offender was 
subjected.

(e) Whether the offence in question is serious.

(f) The extent to which the prosecution or non-prosecution of the alleged 
offender may contribute, facilitate or undermine our national project of 
nation-building through transformation, reconciliation, development and 
reconstruction within and of our society.

(g) Whether the prosecution may lead to the further or renewed traumatisation 
of victims and conflicts in areas where reconciliation has already taken 
place.

(h) If relevant, the alleged offender's role during the TRC process, namely, in 
respect of co-operation, full disclosure and assisting the process in general.

(i) Consideration of any views obtained for purposes of reaching a decision.

(j) Any further criteria, which might be deemed necessary by the prosecuting 
authority for reaching a decision.
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JUSTICE AND CONSTITUTIONAL DEVELOPMENT PORTFOLIO COMMITTEE
17 January 2006
BRIEFING AND DELIBERATION ON THE AMENDMENT OF THE PROSECUTING POLICY TO PROVIDE 
FOR DIRECTIVES FOR THE PROSECUTION OF MATTERS BEFORE 11 MAY 1994.

Chairperson: Ms F Chohan-Khota (ANC)

SUMMARY
The National Prosecution Authority (NPA) briefed the Committee on its proposals to amend its Prosecution 
Policy to allow it to decide whether or not to prosecute cases arising from conflicts of the past and were 
committed before 11 May 1994. The President had made it clear that there would be no general amnesty as 
this would fly in the face of the TRC process. The President’s proposal was to leave the matter in the hands 
of the National Directorate of Public Prosecutions (NDPP) to pursue any cases that, as is normal practice, it 
believed deserved prosecution and could be prosecuted. The NPA emphasised that all their proposals were 
within current legislation such as the Criminal Procedure Act. In determining whether or not to prosecute, the 
NDPP had issued general criteria governing such a decision. In deciding whether some matters of the past 
were prosecutable, the guidelines were insufficient and required specific policy guidelines. The NPA 
recommended that policy be determined in terms of section 179(5)(a).

The amendments proposed by the NDPP were submitted and approved by the Minister of Justice and 
Constitutional Development, who also submitted them to Cabinet which noted the amended Prosecution 
Policy. All the Directors of Public Prosecutions also supported the amendments. The amended Prosecution 
Policy came into effect on the 1st of December 2005.

Members of the Committee asked how a prosecution could be triggered, if the NPA had an idea of how 
many cases were pending and what the effect of the amendments would be on the budget of the NPA.  

MINUTES
Adv G Nel, the Deputy Director of Public Prosecutions, said that according to section 179(5)(a) and (b) of the 
Constitution, the National Director of Public Prosecution with the concurrence with the Minister determine 
Prosecution Policy. Any amendments to this policy were to be included in the report referred in section 
35(2)(a) of the National Prosecution Authority Act. As a matter of public interest, the amendments in question 
were tabled before Parliament.

Adv Nel said that in his statement to Parliament on the tabling of the Report of the Truth and Reconciliation 
Commission (TRC) on the 25th of April 2003, the President made it clear that there would be no general 
amnesty as this would fly in the face of the TRC process. The President said that the matter could not be 
resolved by setting up another amnesty process which would mean suspending the constitutional rights of 
those on the receiving end of gross human rights violations. Thus, any amnesty process, whether general, 
individualised or in any other form, had been categorically excluded by Government as an option, not least 
because it was unconstitutional.

The President’s proposal was to leave the matter in the hands of the National Directorate of Public 
Prosecutions (NDPP) to pursue any cases that, as is normal practice, it believed deserved prosecution and 
could be prosecuted. The NDPP would leave its doors open for those willing to divulge information at their 
disposal and to co-operate in unearthing the truth, for them to enter into arrangements that were standard in 
the normal execution of justice, and which were accommodated in legislation. Adv Nel emphasised that all 
their proposals were within current legislation such as the Criminal Procedure Act. The President also said 
that the involvement of victims was crucial in determining the appropriate course of action. 

Section 179(1) of the Constitution stated that there was a single prosecuting authority, and section 179(2) 
gave the prosecuting authority the power to institute criminal proceedings on behalf of the state and any 
functions incidental to this. Thus the NPA was independent constitutional institution. In determining whether 
or not to prosecute, the NDPP had issued general criteria governing such a decision. In deciding whether 
some matters of the past were prosecutable, the guidelines were insufficient and required specific policy 
guidelines. Adv Nel recommended that policy be determined in terms of section 179(5)(a).

The amendments proposed by the NDPP were submitted and approved by the Minister of Justice and 
Constitutional Development, who also submitted them to Cabinet which noted the amended Prosecution 
Policy. All the Directors of Public Prosecutions also supported the amendments. All the cases were 
centralised in the office of the NDPP to ensure consistency in decision-making especially given the 
complexities in some of these cases. The Priority Crimes Litigation Unit (PCLU) was responsible for 
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overseeing the investigations and instituting prosecutions. Since this task team was based in Pretoria, it was 
desirable that the cases be centralised in the office of the NDPP.

The Prosecution Policy was amended by the insertion of a new paragraph 8A. This gave the NDPP power to 
supplement or amend the Prosecution Policy so as to determine prosecutorial policy and directives in 
respect of specific matters, for example, in respect of new legislation and matters of national interest. In line 
with this amendment, the NDPP determined the criteria in Appendix A relating to the prosecution of cases 
arising from conflicts of the past and were committed before 11 May 1994. Appendix A had three parts. 
Paragraph A was an introduction and paragraph B set out the procedural arrangements which must be 
adhered to in the prosecution process in respect of crimes arising from conflicts of the past. Paragraph C set 
out the criteria governing the decision to prosecute or not. This amended Prosecution Policy came into effect 
on the 1st of December 2005.

Discussion
Ms S Camerer (DA) asked how a prosecution could be triggered. Now that the guidelines were in place, 
would the workload of the PCLU greatly increase, and how many people were involved? 

Adv Nel replied that a prosecution could be triggered firstly by a complaint being lodged by a victim. The 
PCLU had already looked at some of the cases from the TRC where amnesty had not been given. Some 
matters could be brought by the intelligence agency as well as the police. Thus there was a pro-active 
aspect to the triggering of prosecutions. It was not necessary at present to appoint new personnel given their 
current workload, but it may become necessary later on. It was hard to predict.

Mr G Solomon (ANC) asked what would happen where the victims did not want to prosecute an accused as 
the crime may have occurred many years ago.

Adv Nel said that the NDPP looked at all the circumstances of the case, such as the seriousness of the case, 
and whether there had been full disclosure for instance. It was for the NDPP to decide whether or not it 
would prosecute, not the victim.

Mr L Joubert (IFP) asked if the NPA had an idea of how many cases were pending. Also, in the case of a 
private prosecution, what was the situation regarding locus standi?

Adv Nel replied that at present it was impossible to know exactly how many cases were pending especially 
as the amendments were new. With regards to locus standi, anyone with an interest in the matter could bring 
an action. 

Adv C Johnson (NNP) asked if looking at the circumstances of the accused created a loophole in the system 
for example where they claimed to be too old or infirm to stand trial. Could the NDPP be taken on review by 
an unsatisfied victim if they decided not to prosecute?

Adv Nel replied that it was important to consider things like the health of the accused. The Chairperson 
added that there was no hierarchy of criteria. Each case had to be decided on its merits. The whole basket of 
criteria had to be examined in making the determination of whether or not to prosecute. The NDPP could be 
taken on review.

Mr B Magwanishe (ANC) asked what the effect of the amendments would be on the budget of the NPA. 

Adv Nel said that he did not see a major effect on the NPA’s budget given the number of cases they were 
dealing with now. It was hard to predict how many more people would come forward and how this would 
affect their budget. 

The meeting was adjourned.
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PROSECUTION POLICY AND DIRECTIVES RELATING TO 

PROSECUTION OF CRIMINAL MATTERS ARISING FROM CONFLICTS 

OF THE PAST

1. In his statement to the National Houses of Parliament and the Nation 

on the occasion of the Tabling of the Report of the Truth and 

Reconciliation Commission on 15 April 2003 the President, when 

dealing with the "issue of amnesty", made it clear that there shall be 

no general amnesty. He argued that such an approach would fly in 

the face of the TRC process and detract from the principle of 

accountability which is vital, not only in dealing with the past, but also in 

the creation of a new ethos within our society.

2. However, the President did not stop there. He went further and stated 

in respect of any further process of amnesty, as follows:

“Yet we have to deal with the reality that many of the participants in the 

conflict of the past did not take part in the TRC process….This reality 

cannot be avoided. ..”The President then concludes that Government is 

of the firm conviction that we cannot resolve this matter by setting 

up yet another amnesty process, which in effect would mean 

suspending constitutional rights of those who were at the receiving end 

of gross human rights violations. Thus, any amnesty process, whether 

general, individualised or in any other form, has been categorically 
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excluded by Government as a future option, not least because it would 

be unconstitutional.

3. The President then went on to explain Government’s proposal as 

follows:

"We have therefore, left this matter in the hands of the National 

Directorate of Public Prosecutions, for it to pursue any cases that, 

as is normal practice, it believes deserve prosecution and can be 

prosecuted. This work is continuing."; and

"However, as part of this process and in the national interest, the 

National Directorate of Public Prosecutions, working with our 

intelligence agencies, will leave its doors open for those who are 

prepared to divulge information at their disposal and to co-operate in 

unearthing the truth, for them to enter into arrangements that are 

standard in the normal execution of justice, and which are 

accommodated in our legislation."; and

“…in each instance where any legal arrangements are entered into 

between the NDPP and particular perpetrators as proposed above, the 

involvement of the victims will be crucial in determining the 

appropriate course of action.”.  (Emphasis added)
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4. It is important for the Prosecuting Authority to deal with these matters 

on a uniform basis in terms of specifically defined criteria.

5.1 In terms of section 179(1) of the Constitution of the Republic of 

South Africa, 1996, there is a single national prosecuting authority in 

the Republic consisting of a National Director of Public Prosecutions 

(NDPP), who is the head of the prosecuting authority, and Directors of 

Public Prosecutions and prosecutors.

5.2 In terms of section 179(2) of the Constitution the prosecuting 

authority has the power to institute criminal proceedings on behalf of 

the state, and to carry out any necessary functions incidental to 

instituting criminal proceedings. This means that the National 

Prosecuting Authority (NPA) is an independent constitutional institution 

and that the NDPP has full discretion regarding whether a particular 

prosecution should or should not be instituted.

5.3 Section 179(5)(a) of the Constitution provides that the NDPP must 

determine, with the concurrence of the Cabinet member responsible for 

the administration of justice, and after consulting the Directors of Public 

Prosecutions, prosecution policy, which must be observed in the 

prosecution process. To assist the prosecutors at arriving at a decision 

whether to prosecute or not, the NDPP has, in terms of the above 

provision, issued general criteria governing such a decision. These 

general Criteria are set out in paragraph 4 of the Prosecution Policy. 
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These criteria could be defined as general policy guiding decision 

makers in arriving at informed decisions in the above regard. The 

question arises whether these guidelines are sufficient to assist the 

NDPP in arriving at decisions relating to offences which arise from 

conflicts of the past as contemplated by the President. The answer is 

no. Therefore, it is recommended that this process requires specific 

policy guidelines to facilitate the structured conclusion of the matter. It 

is therefore recommended that policy be determined in terms of section 

179(5)(a) of the Constitution to deal with the matter under discussion.

6. Before dealing with the amendments to the Prosecution Policy, it is 

important to deal with the requirements for the determination for such 

Policy as required by section 179(5)(a) of the Constitution.

(a) In the first instance this provision requires that the Policy must 

be determined “with the concurrence of the Cabinet member 

responsible for the administration of justice”. The 

amendments proposed by the NDPP were submitted and 

approved by the Minister for Justice and Constitutional 

Development. In view of the fact that the President requested 

the NPA to deal with the matter, the Minister also submitted the 

amendments and guidelines to Cabinet. Cabinet noted the 

amended Prosecution Policy.
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(b) Secondly, section 179(5)(a) of the Constitution requires that the 

Prosecution Policy must be determined “after consultation 

with the Directors of Public Prosecutions”. The amended 

Prosecution Policy was submitted to all Directors of Public 

Prosecutions. All the Directors supported the amended 

Prosecution Policy.

7. It was decided to centralise all these case in the Office of the NDPP for 

the following reasons:

(a) A prosecution should not undermine nation building and it is 

therefore important that all these cases be synchronised in the 

Office of the NDPP in order to ensure that there is consistency 

in decision-making.

(b) The decision is consistent with the request of many DPPs to the 

NDPP, namely, that the National Office should take over these 

cases, because of the complexities implicit therein.

(c) As indicated in paragraph B4 of the amended Policy, the Priority 

Crimes Litigation Unit (PCLU) shall be responsible for 

overseeing the investigations and instituting prosecutions. 

Furthermore, senior designated officials of various departments 

and other components of the NPA must assist the PCLU in the 

execution of its duties. Since this Task Team will be based in 
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Pretoria, it is desirable that the cases be centralised in the Office 

of the NDPP.

8. The Prosecution Policy is amended by the insertion of a new 

paragraph 8A. In terms of this amendment the NDPP may supplement 

or amend the Prosecution Policy so as to determine prosecutorial 

policy and directives in respect of specific matters, for example, in 

respect of new legislation and matters of national interest. In 

accordance with this amendment, the NDPP determined the criteria in 

Appendix A, relating to the prosecution of cases arising from conflicts 

of the past and which were committed before 11 May 1994.

9. Appendix A consists of three parts, namely, an introduction part (par 

A); the procedural arrangements which must be adhered to in the 

prosecution process in respect of crimes arising from conflicts of the 

past (par B); and the criteria governing the decision to prosecute or not 

to prosecute in cases relating to conflicts of the past (par C).

10. (a) Paragraph A1 sketches the background and motivation for the

amended Policy and guidelines.

(b) Paragraph A2 sets out the various factors to be taken into 

account in developing and applying the prosecuting policy, 

directives and guidelines. See subparagraphs (a) to (l).
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(c) Paragraph A3 emphasises that Government did not intend to 

mandate the NDPP to, under the auspice of his or her own 

office, perpetuate the TRC amnesty process. The existing 

legislation and normal process referred to by the President, 

include the application of—

• section 204 of the Criminal Procedure Act, 1977 (Act No. 

51 of 1977), in terms of which a person who is guilty of 

criminal conduct may testify on behalf of the State against 

his or her co-conspirators and if the Court trying the matter 

finds that he or she testified in a satisfactory manner, grant 

him or her indemnity from prosecution;

• section 105A of the Criminal Procedure Act, 1977, which 

makes provision for a person who has committed a criminal 

offence to enter into a mutually acceptable guilty plea and 

sentence agreement with the NPA.

• the processes determined and set out in the current 

Prosecution Policy, and the fact that such processes would 

not indemnify a person from private prosecution or civil 

liability. Therefore, if someone feels aggrieved regarding the 

process followed by the NPA, it can be tested in court.

11. Paragraphs A1 to 15 provide for the procedural arrangements which 

must be adhered to in the prosecution process in respect of crimes 

arising from conflicts of the past. In summary the following process 

must be followed:

(a) A person who faces possible prosecution and who wishes to 

enter into arrangements with the NPA, must submit a written 

sworn affidavit or solemn affirmation to the NDPP containing 

such representations (par 1).
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(b) The NDPP must confirm receipt of the affidavit or affirmation 

and may request further particulars by way of a written sworn 

affidavit or solemn affirmation from the Applicant. The Applicant 

may also mero moto submit a further written sworn affidavit or 

solemn affirmation to the NDPP containing representations (Par 

2).

(c) All representations must contain a full disclosure of all the 

facts, factors or circumstances surrounding the commission of 

the alleged offence, including all information which may uncover 

any network, person or thing, which posed a threat to our 

security at any stage or may pose a threat to our current security 

(par 3).

(d) The PCLU in the Office of the NDPP is responsible for 

overseeing investigations and instituting prosecutions in all such 

matters (par 4).

(e) The regional DPPs must refer all prosecutions arising from the 

conflicts of the past, which were committed before 11 May 1994, 

and with which they are or may be seized, immediately to the 

Office of the NDPP (par 5).

(f) The PCLU shall be assisted in the execution of its duties by a 

senior designated official of the National Intelligence Agency, 

the Detective Division of the South African Police Service, the 

Department of Justice & Constitutional Development and the 

Directorate of Special Operations (par 6).

(g) The NDPP must approve all decisions to continue an 

investigation or prosecution or not, or to prosecute or not to 

prosecute (par 7). The NDPP must also be consulted in respect 

of and approve any offer to a perpetrator relating to the 
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bestowing of the status of a section 204 witness and all section 

105A plea and sentence agreements (par 8).

(h) The NDPP may obtain the views of any private or public person 

or institution, our intelligence agencies and the Commissioner of 

the South African Police Service, and must obtain the views of 

any victims, as far as is reasonably possible, before arriving at 

a decision (par 9).

(i) A decision of the NDPP not to prosecute and the reasons for 

that decision must be made public and in accordance with 

section 179(6) of the Constitution, the NDPP must inform the 

Minister for Justice & Constitutional Development of all 

decisions taken or intended to be taken in respect of this 

prosecuting policy relating to conflicts of the past (par 10 and 

11).

12. Paragraphs C1 to C3 set out the criteria governing the decision to 

prosecute or not to prosecute in cases relating to conflicts of the past.  

In the first instance the alleged offence must have been committed on 

or before 11 May 1994 and secondly the NPA must ascertain whether 

a prosecution can be instituted on the strength of adequate evidence 

after applying the general criteria set out in paragraph 4 of the said 

Prosecuting Policy of the NPA. If the answers to these questions are in 

the affirmative, the further criteria set out in paragraph C3 (a) to (j) 

must be applied. These criteria are in line with the criteria followed in 

the TRC process as well as the general criteria laid down for the 

prosecuting authority.

13. This amended Prosecution Policy came into effect on 1 December 

2005.
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Media Statement 

DATE: 24th January 2006 
EMBARGO: 11H30

AMENDED PROSECUTION POLICY AND 
DIRECTIVES RELATING TO PROSECUTION OF 
CRIMINAL MATTERS ARISING FROM 
CONFLICTS OF THE PAST

In his statement to Parliament and the Nation on the occasion of the 
Tabling of the Report of the Truth and Reconciliation Commission on 15 
April 2003 the President of the Republic, when dealing with the issue of 
amnesty, made four very important points regarding the future handling of 
cases arising from conflicts of the past:

• In the first instance the President made it clear that there shall be 
no general amnesty.

• Secondly, he pointed out that we have to deal with the reality that 
many of the participants in the conflict of the past did not take part 
in the TRC process. However we cannot resolve this matter by 
setting up yet another amnesty process, which in effect would 
mean suspending the constitutional rights of those who were at the 
receiving end of gross human rights violations.

• Thirdly the President directed that any further processes should be 
left in the hands of the National Prosecuting Authority (NPA), for 
it to pursue any cases that, as is normal practice, it believes deserve 
prosecution and can be prosecuted. In this regard he further pointed 
out that, as part of this process and in the national interest, the 
NPA, working with our intelligence agencies, will leave its doors 
open for those who are prepared to divulge information at their 
disposal and to co-operate in unearthing the truth, for them to enter 
into arrangements that are standard in the normal execution of 
justice, and which are accommodated in our legislation.

• In the final instance the President indicated that in each case where 
any legal arrangements are entered into between the National 
Director and particular perpetrators as proposed, the involvement 
of the victims will be crucial in determining the appropriate course 
of action.

Following the President's announcement, and realising the importance for 
the NPA to deal with these matters on a uniform basis in terms of 
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specifically defined criteria, the NPA started a consultation process to 
determine uniform Prosecuting Policy to deal with criminal matters arising 
from conflicts of the past. 

In the process, the NPA consulted with other law enforcement agencies, 
relevant departments, the Minister of Justice and Constitutional 
Development (Minister), the Directors of Public Prosecutions and Unit 
Heads within the NPA.

These cases will be centralised in the Office of the National Director for 
the following reasons:

• To ensure that there is consistency in decision-making.
• The complexities implicit in these cases.
• The Priority Crimes Litigation Unit (PCLU), which Unit is based 

within the Office of the National Director, shall be responsible for 
overseeing the investigations and instituting prosecutions. 
Furthermore, senior designated officials of various departments and 
other components of the NPA will assist the PCLU in the execution 
of its duties. 

During the middle of 2005 a draft Amended Prosecution Policy was
submitted to the Minister for her approval as required by the provisions of 
the Constitution and the NPA Act. The Amended Prosecution Policy was 
submitted to Cabinet for its information and towards the end of last year 
the Policy was tabled in Parliament by the National Director and the 
Minister. This amended Prosecution Policy came into effect on 1 
December 2005.

The Amended Prosecution Policy gives effect to the proposals of the 
President. Some of the most important features of the Amended 
Prosecution Policy are the following:

• It emphasises that Government did not intend to mandate the 
National Director to, under the auspice of his or her own office, 
perpetuate the TRC amnesty process. The existing legislation and 
normal process referred to by the President, include the application 
of—

(a) Section 204 of the Criminal Procedure Act, 1977, in terms of which 
a person who is guilty of criminal conduct may testify on behalf of the 
State against his or her co-conspirators and if the Court trying the 
matter finds that he or she testified in a satisfactory manner, grant him 
or her indemnity from prosecution;

(b) Section 105A of the Criminal Procedure Act, 1977, which makes 
provision for a person who has committed a criminal offence to enter 
into a mutually acceptable guilty plea and sentence agreement with the 
NPA
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(c) The processes determined and set out in the current Prosecution Policy, 
and the fact that such processes would not indemnify a person from 
private prosecution or civil liability. Therefore, if someone feels 
aggrieved regarding the process followed by the NPA, it can be tested 
in court.

• The amended policy provides for the procedural arrangements 
that must be adhered to in the prosecution process in respect of 
crimes arising from conflicts of the past.

• Furthermore, the policy sets out the criteria governing the 
decision to prosecute or not to prosecute in cases relating to 
conflicts of the past. In the first instance the alleged offence 
must have been committed on or before 11 May 1994. 
Secondly, the NPA must ascertain whether a prosecution can be 
instituted on the strength of adequate evidence after applying 
the general criteria set out in paragraph 4 of the said 
Prosecuting Policy of the NPA. If the answers to these 
questions are in the affirmative, the further criteria set out in 
paragraph C3(a) to (j) must be applied. These criteria are in line 
with the criteria followed in the TRC process as well as the 
general criteria laid down for the prosecuting authority.

Issued by the National Director of Public Prosecutions, Advocate Vusi 
Pikoli. 
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BEFORE THE SPECIAL AMNESTY COMMITTEE OF THE TRUTH AND 

RECONCILIATION COMMISSION

[HELD AT PORT ELIZABETH]

In the applications of :

NICOLAAS JACOBUS JANSE VAN RENSBURG FIRST APPLICANT

GIDEON JOHANNES NIEWOUDT SECOND APPLICANT

WYBRAND ANDREAS LODEWICUS DU TOIT THIRD APPLICANT

MARTHINUS DAVID RAS FOURTH APPLICANT

In re:

THE MOTHERWELL INCIDENT ON 14 DECEMBER 1989

DECISION

These are unusual proceedings involving applications for amnesty and 

launched in terms of the Promotion of National Unity and 

Reconciliation Act No. 34 of 1995 as amended (“the Act”).  This is a 

special sitting of the Amnesty Committee which falls under the Truth 

and Reconciliation Commission established under the Act.
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The operation of the provisions related to amnesty ceased during 

December 2000 or January 2001 after being extended a few times prior 

to that.

During the operation of the Act, the Applicants and others made 

application for amnesty in respect of the murders of Sergeant Amos 

Temba Faku, Warrant Officer Mbala Glen Mgoduka, Sergeant

Desmond Daliwonga Mapipa and Xolile Shepherd Sakati, alias Charles 

Jack (“the deceased”) on or about 14 December 1989.  The 

applications were refused.

The Applicants were charged together with others for the murders of 

the deceased and convicted accordingly in the South Eastern Cape 

Local Division of the High Court during June 1996.  The first three 

deceased were members of the Security Branch of the South African 

Police in Port Elizabeth and the latter was an informer who was a 

converted ANC operative. All four Applicants were also members of 

the Security Branch in the South African Police.

The decisions of the original amnesty committee to refuse amnesty to 

these applicants were taken on review to the Cape of Good Hope 

Provincial Division of the High Court of South Africa.  The decisions to 

refuse amnesty to the Third and Fourth Applicants were unanimously 
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set aside and the majority of that court also set aside the decision to 

refuse amnesty to the Second Applicant.

The court consequently ordered that the Minister of Justice establish an 

Amnesty Committee (presumably in terms of the Act) which would 

consider applications for amnesty by the Second, Third and Fourth 

Applicants (in respect of the same incident) afresh.

Consequently this committee was established in terms of the Act and 

the four applicants brought these applications before it.  The 

applications are opposed by the families of the deceased.  The family 

of Sakati were only represented later in the hearing.

Amongst the applications, there was one by Nicholaas Jacobus Janse 

Van Rensburg who was cited as the First Applicant.  The committee 

was informed that his application was included in anticipation of 

review proceedings being brought in the Cape of Good Hope 

Provincial Division of the High Court seeking relief that would allow him 

to make a fresh application for amnesty as the Second, Third and 

Fourth Applicants had been allowed to do in terms of the 

aforementioned court order.

No such order was placed before this committee and it seems that no 

review proceedings were ever launched by or on behalf of the First 
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Applicant in the Cape of Good Hope Provincial Division of the High 

Court.  Consequently the application for amnesty on behalf of the First 

Applicant is not properly, if at all, before this committee. The contents 

of Van Rensburg’s application can therefore not be taken into 

consideration, especially because it was never tested, even in 

deciding the applications of the other applicants.  However for the 

sake of convenience, the other Applicants will be referred to in this 

decision as cited in the papers and in the heading hereof.

When the proceedings commenced, Mr Ntsebeza, counsel for Mrs 

Faku, Mrs Mgoduka and Mrs Mapipa, wives of the first three deceased,

applied for a postponement so that the families of the deceased 

would have an opportunity to obtain the services of other counsel.  He 

explained that his withdrawal was voluntary and based on a possible 

perception that he had a conflict of interest in appearing for the 

families when in fact he was an erstwhile member of the Truth and 

Reconciliation Commission established in terms of Section 2 of the Act.  

The postponement was granted.

Upon resumption, Mr Naidoo appeared for the families of Faku, 

Mgoduka and Mapipa. Later in the course of the proceedings, Mr 

Naidoo informed the committee that at that stage, he was also 

representing the family of deceased, Sakati, having been briefed 

shortly before then.  There were no objections in this regard and Mr 
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Naidoo continued to represent the families of all the deceased for the 

remainder of the hearing.

There are one or two aspects which need mention at this juncture.

Firstly, during the course of the evidence, there was a suggestion that 

Mr Carl Edwards, who was a colleague of Mr Niewoudt, knew of the 

plan to kill the deceased and had had prior knowledge that he would 

be hosting some of those involved in the plan to do so and/or its 

implementation. On account of the possibility that he might therefore 

be implicated in the killings in one way or another, proceedings were 

adjourned so that he could be informed of the situation as required by 

law.

Mr Mpshe, the evidence leader, was directed to inform Mr Edwards of 

the situation and that he should attend the hearing the next morning 

at 09H30 in order to indicate what his attitude was and in particular to 

request time to employ representation if he wished to do so.

The next morning, the committee was informed by Mr Mpshe that he 

had communicated with Mr Edwards as directed and had handed him 

a written résumé of the situation.  Mr Mpshe told the committee that Mr 

Edwards signed a copy of the written résumé which was handed to 

him and indicated that he had no interest in the proceedings and did 
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not wish to attend the hearing.  Mr Edwards had no objection to it 

proceeding without him.  The proceedings continued accordingly.

Before any oral evidence was tendered, counsel for the three 

Applicants sought to amend their applications for amnesty.  Written 

amendments were submitted on behalf of Third and Fourth Applicants 

and read as follows:

“Ek doen hiermee aansoek om amnesties (sic) vir moord, 

sameswering tot die pleging van moord, medepligtigheid tot

moord, beginstiging, opsetlike saakbeskadiging, as ook enige 

ander misdryf en/of delik wat voortspruit of afgelei word uit die 

voorval waartydens Adjudant-Offisier Glen Mogoduka, Sersant 

Amos Faku, Sersant Desmond Mapipa en Xolile Sheperd (sic) 

Sakati (ook bekend as Charles Jack) gedood is te Motherwell”.

It must be pointed out that while not specifically referred to, the 

amendment was clearly intended to include any offence incidental to 

the commission of the murders and any offence by any of the 

Applicants in keeping secret the manner in which the deceased were 

murdered and the identity of those involved in the commission thereof.   

The Second Applicant made the same application.

There was no objection to the amendment(s) and the applications, 

including that of the Second Applicant. It follows in any event that 

should amnesty be granted in respect of the murders which are the 
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focal offences, then amnesty for any other offence incidental to the 

commission or concealment thereof should also be granted.  The 

converse of this also applies.

We were informed that the parties had agreed that the committee 

would not be presented with certain relevant records or portions 

thereof.  These included the record of the criminal trial related to this 

incident and the record of the previous amnesty application.  Despite 

them being informed that the committee did not consider itself bound 

by their agreement, the committee did not refer to any of these 

records in considering these applications.

It is common cause that the deceased were all killed while travelling in 

a motor vehicle in which explosives were installed by Third Applicant 

and others.  The Second Applicant was the source of information in 

terms of which the decision to kill the deceased was made and he

activated the explosives which caused the deaths of the deceased.  

The Fourth Applicant was party to the said operation and attended in 

order to put into operation an alternative operation should the death 

of any of them not have ensued in the first instance.

The Third and Fourth Applicants merely acted on the instructions of their 

superiors in this regard.
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The Second Applicant’s written application is contained in two–

hundred and eleven pages.  Much of the written part of his application 

deals with his personal circumstances, and his connection with the 

Security Police of the time.  He proceeded with his oral evidence and 

confirmed, in very general terms, the correctness thereof.

His written application also contained an attached document entitled 

“Submission to the Truth and Reconciliation Commission”, dated 21 

October 1996 and authored by General J. van der Merwe.  Attached 

thereto is a document titled “The role of the South African Police in the 

conflict of the past” and authored by Generals Geldenhuys, Coetzee, 

De Wit and van der Merwe, all of whom were Commissioners of the 

South African Police at various times in the past.

The Second Applicant also associated himself with the contents of both 

documents and sought them to be read into his application and within 

the context thereof.

He explained that he became a member of the Security Branch of the 

Police on 1 April 1975.  He was stationed at Port Elizabeth.  Previously he 

was a member of the South African Police stationed at Johannesburg 

and Transkei before being transferred to the Security Branch in Port 

Elizabeth where he was always stationed until he left the force.
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His application also contained a general background of his 

experiences and evaluation of circumstances which led to this specific 

incident.  He broadly confirmed the allegations in this regard as 

contained in his written application.

While the written application was broadly referred to, he was 

specifically led by his counsel on the material aspects related to the 

relevant incident(s).

The committee was informed that while he would not be led on all the 

details save for what he and his representatives considered important,

he was nonetheless also willing to answer specific questions about the 

allegations contained in his written application.  Counsel was informed 

that the application should be placed before the committee as 

Second Applicant and his representatives thought fit. 

In dealing with the events, the Second Applicant explained that from 

1983 he was in charge of the Intelligence Component of operations

within the Port Elizabeth Security Branch.  In 1986, during the State of 

Emergency, he was transferred to the investigation unit and in 1989 he 

became the Head of the Regional Intelligence Component of the 

Security Police in the region.
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He testified that during 1989, Brigadier Gilbert was Head of the Security 

Police in Port Elizabeth and Colonel Isaac Nel was second in 

command.  Under them, the hierarchy consisted of the administrative 

component, the black component, the white component, and the 

coloured and Asiatic component. He explained that these 

components were administrative sections of the Security Police all of 

which investigated what was termed ‘black organisations’.

The Second Applicant explained that part of his duties in the 

intelligence component during 1989 was to establish covert 

intelligence capacity.  This included the assessment of the political 

climate of the time, the development of an effective database in 

regard to organisations and individuals, groups and institutions who 

were responsible for what he referred to as the anarchy of the time.  

This clearly referred to organisations, individuals, groups and institutions 

that opposed the system of apartheid.  This information was used for 

inter alia counter espionage operations.

The Second Applicant then proceeded to testify about the deceased. 

He testified that Warrant Officer Mgoduka joined the Security Branch in 

1977, when he shared an office with the Second Applicant in the 

aforementioned black component.
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Sergeant Amos Faku joined the Security Branch in 1980 also as part of 

the black component. Sergeant Desmond Mapipa was transferred to 

the Security Police in 1986 and attached to the investigation 

component which was part of the black component.

He described the deceased Xolile Shepperd (sic) Sakati alias Charles 

Jack as a ‘trained terrorist’ who was arrested in 1983, and later testified 

on behalf of the state in criminal prosecutions against those accused 

of subversive activities.  Ultimately he was placed within the black 

component.  He also provided information to the Security Police.

The Second Applicant stated that on one occasion he was 

interrogating a ‘trained terrorist’ in the company of the four deceased.  

He explained that because of the situation prevailing at the time, he 

used the opportunity to enhance his employment goals broadening 

the network and database.  In pursuance thereof he managed to get 

the interrogatee to write a letter for him and wherein he (the 

interrogatee) requested from an ANC operative in Swaziland, weapons 

and the establishment of a Dead Letter Box (DLB) within South Africa.  

He explained that a DLB is a safe place where weapons within South 

Africa could be kept.

The letter was sent to Swaziland with an agent who was incarcerated a 

short while later at Quattro Camp, a detention camp in Angola, where 
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people who were suspected of being untrustworthy were held by the 

ANC.

The Second Applicant then went on to testify about the killing of a 

person in Lesotho.  It was clearly not the agent with whom the 

aforementioned letter was sent but everything points to the fact that it 

was one Toto Mbali.  

It is quite apparent from the evidence of the Second Applicant that 

only he and Warrant Officer Mgoduka knew Toto Mbali had been 

recruited by the Security Branch.  This piece of evidence was obviously 

intended to demonstrate that Warrant Officer Mgoduka was the 

source of this information to the ANC.  No other evidence was 

tendered in this regard.

The Second Applicant proceeded to explain that he then suspected 

the four deceased, in particular Warrant Officer Mgoduka, of being the 

source (s) of the leaking of confidential information to the ANC.  He 

gave no details of the ‘confidential information’ he referred to and 

allegedly leaked by all of the deceased.

He testified that as a result thereof, he discussed the issue with Brigadier

Gilbert as a matter of urgency because the whole information/

intelligence system was at risk and the names of Security Police and 
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their agents and certain important addresses where some of the 

agents and Security Police resided could be revealed to the ANC.  This 

could result in attacks on Security Police and agents as a result of 

which they could be killed.

He however testified that the late Mr Sakati was only involved in the 

incident of acquiring the letter sent to Swaziland and that it was only to 

that extent that he was a potential threat to the system which the 

second Applicant sought to protect.  This was over and above the 

identity of persons he (Sakati) had got to know over the time he spent 

with the Security Police.

The Second Applicant however did not believe that the deceased had 

knowledge of the identity and addresses of all the Security Police 

agents but certainly some important information in that regard and 

other important information.

The Second Applicant stated that he told Brigadier Gilbert of the 

situation in this regard during July 1989.  As a result, Gilbert then 

ordered him to initiate a discreet investigation into the source(s) of the 

leaks and the role of the four deceased therein.

In pursuance of this order, he arranged the installation of a listening 

device in the tea room at the offices of the Security Police at Port 
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Elizabeth.  He also intercepted mail.  He explained that he arranged 

with members of the technical division who used to fetch the mail from 

the post office to intercept certain mail, open it and read it.  The 

operation also included monitoring telephone conversations and 

following and monitoring the four persons in question.

The Second Applicant said that during the investigation, he discovered 

that Warrant Officer Mgoduka had registered a post box under a false 

name at the Korsten Post Office, Port Elizabeth.  He stated that this was 

established from the intercepted mail and the aforementioned 

observations.  The Second Applicant personally established that the 

false name of ‘Thandoxolo’ was used.  He checked the official form at 

the Post Office and discovered that it had been completed in Warrant 

Officer Mgoduka’s handwriting, which he recognised. The Second 

Applicant then arranged for the mail received in that post box to be 

intercepted and monitored.

According to the Second Applicant the monitoring of the mail 

revealed that communication in this regard was by means of codified 

language.  Consequently this raised further questions and strengthened 

the suspicion that Warrant Officer Mgoduka was in contact with the 

ANC.  The foreign addresses were of places such as Lesotho, London 

and Canada and were known to the Security Branch.  This fact
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ultimately confirmed to the Second Applicant that Warrant Officer 

Mgoduka had contact with the ANC.

The Second Applicant also testified that when the four deceased were 

talking in the tea room, he detected that they had already made 

contact with an overseas ANC aligned relative of Warrant Officer 

Mgoduka, Christopher Mgoduka.  He also concluded from what he 

overheard that they had changed allegiance and also that they felt 

used in protecting the white government and keeping it in power.  He 

interpreted their position as one in which they were dissatisfied with the 

government and the way they were being treated.

Finally, he referred to a letter sent from a Korsten address to Mr Isaac 

who, according to the Second Applicant, was known to the Security 

Police in Port Elizabeth as ‘Roje Skenjana’, an ANC commander in 

Lesotho.  The content of the letter was encoded, as was customary 

and referred to as pending wedding.  The Second Applicant stated 

that he recognised the handwriting therein as being that of Warrant 

Officer Mgoduka.  As had become practice, the letters were steamed 

open, copied, resealed and sent on to its intended destination.

The Second Applicant later testified that this letter was typed and he 

identified the type as that of the manual typewriter used in Warrant 

Officer Mgoduka’s office.
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Second Applicant explained that he was aware of a request by Mr 

Skenjana for Mr Mgoduka to identify a motor vehicle for the purposes 

of placing a limpet mine in it.

As a result of all this information, he was convinced that the four 

deceased, in particular Warrant Officer Mgoduka, were a serious 

security risk.

The Second Applicant then reported the situation to Brigadier Gilbert

during the first half of December 1989.  He testified that the options of 

how to deal with the matter were discussed between them and they

arrived at the conclusion that all the deceased should be killed.

While he did not volunteer details of these options, upon being 

questioned, he explained that amongst the options was that they 

should be subjected to criminal prosecution.  He could not remember 

why this option was rejected but he was wary that his whole network 

could have been exposed and that it was not clear to him at the time 

how criminal charges could be proffered against them.

Nonetheless, he and Brigadier Gilbert parted, and about two days 

later, Brigadier Gilbert spoke to him directly and gave him an order to 

go and see General van Rensburg in Pretoria at the Security Police 

Head Office about this situation.  Brigadier Gilbert gave him a ticket to 
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travel to Johannesburg by air and then on to Pretoria.  According to 

the Second Applicant, he had Head Office authority to carry out the 

said covert operation.

Second Applicant also testified that Brigadier Gilbert mentioned at that 

time that Brigadier Strydom, head of detectives in Port Elizabeth, had 

informed him that Warrant Officer Mgoduka and Shepperd Sakati were 

suspects in a scam involving the defrauding of what was termed ‘anti-

government organisations and workers’ unions’.  This aspect further 

complicated matters and had the potential of embarrassing the 

Security Police and exposing the role of the Security Police in serving 

the political ends of the government of the day, because the two were 

also involved in other hitherto undisclosed covert criminal offences

committed by the Security Police.  According to the Second Applicant, 

though he did not know much about this, he was told that they had 

threatened to disclose the role of the Security Police in Port Elizabeth in 

the ‘Cradock Four’ killings as it is known.  He further stated that they 

were using their knowledge of the Cradock Four incident to negotiate 

a position for themselves in terms of which they would avoid the risk of 

being charged for fraud.   He, however, did not pay much attention to 

this.  All he was interested in was the plan to kill them.

The Second Applicant then left for Pretoria on 12 December 1989, with 

instructions to meet General Van Rensburg at his home early the next 
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morning. He knew General Van Rensburg, who had previously been 

stationed within the Security Branch at Port Elizabeth.

He met Van Rensburg as arranged and the latter was clearly not fully 

briefed about the situation.  Second Applicant stated that he then 

tendered further information to Van Rensburg.

He explained that Colonel De Kock later joined them at the invitation 

of Van Rensburg.  He briefly told De Kock what the situation was.  He 

could not remember everything he told De Kock, but stated that he 

told him that some of the deceased had already made contact with 

the ANC.

He testified that because Brigadier Gilbert was senior to Van Rensburg 

and De Kock, neither could change a decision to kill the four 

deceased.  He explained that the purpose of going to Pretoria was to 

fill in the details and reasons for the proposed elimination of the four 

deceased so that the logistics in connection with the implementation 

thereof, could be arranged accordingly.  This explanation was 

tendered after he was constrained to concede that Van Rensburg had 

the authority to direct that the operation be aborted. I will refer to this 

aspect presently.
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After he had explained to De Kock why the operation had to take 

place, Van Rensburg instructed De Kock to arrange the technical 

requirements to ensure the success of the operation.  According to 

Second Applicant, he left Van Rensburg’s home with De Kock and they 

proceeded to the Third Applicant’s office where they were introduced 

to each other.  He testified that he briefly explained the situation to the 

Third Applicant.  In particular, he explained that the four deceased 

had made contact with an anti-apartheid organisation and that the 

effects of the proposed operation should be made to look like the work 

of the ANC.  He could not remember if he had told the Third Applicant 

that authority had been obtained to do what was being prepared for.  

Again he explained that he tendered this brief explanation to the Third 

Applicant in order to help him understand what was logistically 

required.

Thereafter De Kock and Second Applicant went to Vlakplaas where 

they contacted the Fourth Applicant, amongst others.  Later the 

Second and Fourth Applicants and two others, Snyman and 

Vermeulen, drove to Port Elizabeth in two motor vehicles.  Fourth 

Applicant was not informed of anything by the Second Applicant who 

seemed to suggest that it must have been De Kock who tendered the 

details to him, if any.
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Second Applicant, without going into any detail, testified that during 

their journey he explained everything to them including the motivation 

for what was obviously going to occur.

The Second Applicant then explained that he took the other passenger 

of the motor vehicle he was travelling in to a safe place in Port 

Elizabeth and thereafter went home to rest.  He had left the others with 

one of his local colleagues.

He received the expected telephone call from Third Applicant early in 

the morning.  He collected him in a suburb known as Summerstrand 

and took him to a secret place where they met the other Vlakplaas 

operatives.

The Second Applicant then left that place to look for a motor vehicle in 

which explosives would be installed.  He succeeded in obtaining a 

motor vehicle and delivered it to the place where the others were 

waiting in the area of Greenbushes near Rocklands.  The bomb was 

then installed in the motor vehicle as was planned.

He stated that he was given instructions as to how to detonate the 

bomb by means of a remote controlled device.  He explained that in 

the late afternoon, they went to a place identified as the Monument 

Crossing in the Motherwell suburb.  He showed Third and Fourth 
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Applicants and Vermeulen where he intended the said motor vehicle 

to be when he activated the planted explosives, so that they could 

ensure that they were out of danger when it happened.

He further confirmed the contents of his written application in respect 

of the actual detonation and what occurred immediately before then.  

He explained that he held the relevant motor vehicle in safe keeping 

at Louis le Grange Square and at about 20H00 that night, he consulted 

an informant from whom he allegedly received information about a 

freedom fighter hiding in Motherwell and who intended to commit an 

offence by installing explosives in a police vehicle on 16 December 

1989 and then blowing it up.  He used this opportunity to put his plan 

into operation and at the same time, enhance the impression that it 

was the work of the ANC because it coincided with its alleged plan to 

blow up a police vehicle.

He then arranged for the four deceased to come to where he was and 

explained that they should use a motor vehicle which was not known 

to be that of the Security Police in order to facilitate the observation 

and possible arrest and interrogation of the alleged freedom fighter.

Eventually the four deceased boarded the motor vehicle, which was 

brought to the rendezvous point in Motherwell by Warrant Officer Lotz.
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The four deceased then left en route to Hintsa Street where the 

freedom fighter was allegedly hiding.

The remote control was in the possession of the Second Applicant who 

had insisted that he be the one to activate the explosives when it was 

opportune to do so.  The Vlakplaas members, including Third and 

Fourth Applicants, were hiding a distance away.

When the motor vehicle had travelled a short distance but still within 

view, the Second Applicant detonated the explosives in that motor 

vehicle by means of the remote control.  The resultant blast killed all 

four of the deceased instantly.

The Second Applicant testified that he then went to the scene of the 

blast and planted a detonator, the use of which was at the time 

associated with the ANC.  This ploy was obviously employed to fortify 

the impression that the blast was committed by members of the ANC in 

terms of its offensive against the police and other institutions regarded

as supportive or protective of apartheid and in line with its planned

attack scheduled for 16 December.

He confirmed that the political aims of his actions, as set out in the 

written section of his application, were to protect the government of 

the day.  
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In summary, this included compliance with his obligation of ensuring 

the safety of South Africa, protecting the country, protecting the 

government of the day and the National Party from attack by 

liberation armies and movements.  It was also intended to protect the 

integrity of South Africa, the government and the National Party as well 

as its continued existence and control of government. In particular, it 

was intended to avoid sensitive information related to the 

aforementioned aims from being divulged to the opposition, in order to 

protect the lives and property of members of the South African Police, 

agents, informants and colleagues within the Security Police and to 

protect the earlier successes in attaining those aims, especially in the 

light of the trouble it would involve in replacing the system under 

threat.

The Second Applicant testified that he was unable to say whether all 

the information he sought to protect had been revealed to the 

opposition or to what extent this had been done over the period of 

approximately five months prior to the killing and during which the 

alleged communication between the deceased and the ANC had 

continued.

The Second Applicant also conceded that after the blast, he did not 

follow up the situation in respect of the freedom fighter allegedly hiding 

in Hintsa Street, Motherwell.  He stated that he mentioned the matter to 
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another section of the Security Police, Port Elizabeth because, as he 

was in the Intelligence Section, it was not within his formal 

competency.  He was unable to say if anything was done in respect 

thereof even from an intelligence perspective.

Eugene Alexander De Kock (“De Kock “) was called by the Evidence 

Leader of the Amnesty Committee, Mr Mpshe, to testify about the 

events and the subsequent killing of the deceased. 

De Kock joined the Uniformed Branch of the police force during 

January 1968 and was stationed in the East Rand. He stayed there until 

he was transferred to the then South West Africa and stationed within 

the Security Unit at Oshakati during 1983.  He was a founder member of 

the Combat Unit known as ‘Koevoet’ akin to the Selous Scouts, which 

countered revolutionaries in the mid-African area. Through infiltration 

they neutralised South West African Peoples Organisation and other 

opposing structures in South West Africa within two years of formation.  

Koevoet existed until the end of 1989 / 1990 when there were peace 

negotiations for Namibia.  

In 1983 he was transferred back to South Africa. He became the 

commander of Vlakplaas on 1 July 1985 and was placed in charge of 

Section C-1, which was under Brigadier Schoon.  Section C-1was 

entrusted with combating terrorism, and specifically the activities of the 
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ANC and Pan-Africanist Congress. Members of both organisations who 

infiltrated the country were either killed or recruited and converted into

members known as “Askaris”. The Askaris were a group of converted 

members of liberation armies used by the Security Police to identify 

insurgents and generally provide information about their former 

revolutionary organisations.    

De Kock obtained his orders from Brigadier Schoon as to how the ANC 

and PAC insurgents were to be killed. When attacking the “enemy” 

and in the field of operation, he had a wide discretion to deal with 

situations as they unfolded in any given operation.   These operations

were inside the country as well as outside the borders of South Africa, 

e.g. Lesotho and Swaziland. Some of the members of the ANC and 

PAC were identified by Askaris through photographs. These Askaris 

would also give information about safe places of either the ANC or 

PAC members inside and outside South Africa.    

De Kock is currently serving a sentence of life imprisonment imposed in 

October 1996. 

He stated that he testified in the criminal trial in respect of this incident 

against the Applicants and others.
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He testified that during December 1989 he was instructed by General 

Van Rensburg, who was then his chief, to consult with him at his 

Security Branch offices. He was informed that the Second Applicant, of 

the Port Elizabeth Security Branch, would be arriving the next day and 

that he should accompany the Second Applicant to Van Rensburg’s 

house, which was situated in a complex for police officials. De Kock 

was living in the same complex. 

At 06H00 Second Applicant came to De Kock. They walked to General 

Van Rensburg’s house. Van Rensburg invited Second Applicant to tell 

De Kock the purpose of his visit. Second Applicant explained that two 

Security Branch members and an Askari, a former member of the ANC, 

were involved in fraud. They intercepted cheques in the post which 

were destined for the unions, liberation movements and the South 

African Council of Churches. They exchanged these cheques and 

utilised the money for their own purposes. The exposure of this scam 

would put the integrity of the Security Branch in Port Elizabeth at risk.  

This led one of the members to threaten that should they be charged,

he would expose some of the other crimes, such as motor vehicle theft,

committed by the Security Branch in Port Elizabeth.   He did not identify 

this person.  

A short discussion ensued between the three. General Van Rensburg 

told De Kock to render assistance to Second Applicant so that these 
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members should be prevented from making such disclosures. They had 

to be ‘silenced’.  This was a euphemism used in the Security Branch for 

killing people. Thereafter the discussion focused on the methodology of 

how the deceased should be blown up and killed.

This would also make it appear as if it was an operation carried out by 

the ANC and that no suspicion could be cast on the Security Branch in 

that regard. No personnel from Port Elizabeth should be involved, lest 

for unforeseen reasons they may be recognised. 

De Kock would deploy members from Vlakplaas. He would arrange for 

the Third and Fourth Applicants, together with some other members, to 

ensure the successful execution of the operation. 

This was at the time when the Harms Commission had been appointed 

to investigate the alleged atrocities perpetrated by Vlakplaas

members. De Kock was then on compulsory leave in order to assist 

General Engelbrecht to cover up the operations of Vlakplaas. De Kock 

would then not be suspected of any involvement in Vlakplaas 

operations. 

Whilst walking back to his house with Second Applicant, he became 

concerned about the reasons for the intended killings.  He said he 

questioned why people who worked on the same side with them and 
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had meted out untold harm on the ANC should be killed for reasons of 

hiding fraud.

When he reached home he drove to General van Rensburg’s office.  

He does not know what happened to Second Applicant but assumed 

that he arrived by a motor vehicle since he had flown from Port 

Elizabeth to Johannesburg and must have left the same way.  

His feeling was that if it was only to conceal the fraud, the Port 

Elizabeth members should themselves kill the deceased as this was not 

foreign to Second Applicant and his colleagues.  All of them had in the 

past killed without hesitation.  The situation here was different.  He was 

prepared to help but not kill for something so minor. The fraud(s) could 

have been covered up or alternatively they would have been 

removed from the machinery of the law or in some illegal way, as had 

often been previously done.

At his office, Van Rensburg, in response to De Kock’s query about the 

reason for the intended killing of the deceased, explained that the 

members would even disclose the Goniwe killings and other details of 

the activities of the Security Branch, their safe houses, details of the 

modus operandi and so forth.  This was sensitive since it touched on the 

security of the country.  The Cradock Four incident concerned General 

Van Rensburg and De Kock because they were also involved in it.  This 
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convinced De Kock that they should then be killed since it would 

reveal the political agenda of the government and the lengths that 

the security forces would go in order to protect themselves and the 

Nationalist Party.

According to De Kock, when they were briefed by Second Applicant 

the discussion did not concern the Cradock Four or the PEPCO three

(3) murders or any other murders which were perpetrated by the 

Security Police members in Port Elizabeth.  The discussion only centred 

around the fraud.  The revelation would have put pressure on the state 

structures.  The image of the state would have suffered irreparable 

harm and it would have involved senior personnel as well as the 

generals who had always denied their involvement in such atrocities.  

What had to be borne in mind was that these incidents were secretive 

and committed to protect the State from these “insurgents”.

De Kock despatched his personnel under the command of the Fourth 

Applicant.  The Third Applicant and others were deployed only in case 

it became necessary to implement an alternative plan.  On his return to 

Pretoria, the Fourth Applicant reported to him that the operation was 

successful.

Under cross-examination he stated that it seemed that the decision to 

kill the deceased had already been taken prior to the discussion 
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between Van Rensburg, Second Applicant and himself.  Second 

Applicant was sent to Pretoria to elicit expert assistance on how the 

plan to blow up the deceased should be implemented.  De Kock was 

adamant that this was however not discussed but he conceded that it 

might have been.  He was emphatic though, that when Van Rensburg 

arranged the meeting, his impression was that Second Applicant was 

to apprise them of the situation and how to prevent the deceased 

from making any of these disclosures.

He was resolute that Second Applicant spoke of two members and 

one Askari.  The meeting was called for Second Applicant to inform him 

of the situation in Port Elizabeth.  He was only told of fraud.  He used 

strong language that Second Applicant lied to him about the reason.  

He believed that he should kill and fraud was not a good enough 

motivation for such drastic action nor was anything said about the 

deceased wanting to defect to the ANC.  He said the Third and Fourth 

Applicants were involved because he instructed them to carry out the 

elimination.  Had it not been his instructions, they would not have 

participated.

Lionel Snyman testified on behalf of the Second Applicant and stated 

that he had joined the police force in 1971.  He subsequently joined the 

Section C-1 under De Kock.  At the time of the incident, he was a 

Warrant Officer.
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During December 1989 Vermeulen, Fourth Applicant and himself were 

called by De Kock and instructed to accompany Second Applicant to 

Port Elizabeth.  He testified that it was explained that there was a 

problem because some members within the Security Branch in Port 

Elizabeth and an Askari wanted to defect to the ANC.  They had 

received information about that from the Security Branch in Port 

Elizabeth.  He was however, not sure who disclosed this information.  He 

was also informed that members from Vlakplaas would have to 

arrange for the killing of those troublesome persons.  

He said that at some stage he also heard about fraud but was not sure 

from whom.  He was furthermore, not sure how many people were to 

be killed.

After the operation he returned to Pretoria. 

Under cross-examination it became quite apparent that Snyman had 

no independent recollection of whatever happened in regard to this 

incident either before, during or after it occurred.    He said that he only 

heard of the Cradock Four incident after this operation had been 

completed.  He admitted that his evidence consisted of what he had 

heard, reconstruction and guesswork.  His evidence could not be relied 

upon to assist the committee in any way.
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Third Applicant testified that he prepared his application without any 

legal assistance.

At the time of the incident he was the Officer Commanding of the 

Technical Division of the Mechanical Section of the South African 

Police.  He rendered service to the Security Branch and also to the 

Vlakplaas component.

He further testified that on the morning of 13 December 1989 he was 

visited by Colonel De Kock and the Second Applicant. They informed 

him that there were problems in which members of the Port Elizabeth

Security Branch were involved.  De Kock did most of the talking 

although he could not remember “who said what”.

At a later stage he was told that these people were also involved in 

fraud.  It was also mentioned to him that these people were about to 

defect to the ANC with all the information regarding networks of the 

Security Branch which they had at their disposal.

He said that he was informed that the operation to kill these people 

had been decided upon at Head Office, more particularly by Brigadier 

Van Rensburg, that it was urgent and that it was necessary for the 

Technical Division to assist with the execution of the decision. He was 

not in a position to check the information conveyed to him and he 
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accepted the version and orders as conveyed to him by De Kock in a 

bona fide manner as correct and properly authorised. 

He was further informed that it was decided at Head Office that 

explosives should be used.  He was not involved in the identification of 

the victims, the planning of the operation or in the decision-making.  

He was told that the operation was to be conducted in such a way 

that it should appear that the ANC or a similar organisation was 

responsible for it.

He immediately proceeded to task Kobus Kock, a member of his staff,

to pack all the tools, explosives and radio apparatus needed for the 

operation.

De Kock had made a vehicle available to him and Kock, who was to 

accompany him to Port Elizabeth.  Since the Technical Division only 

had marked vehicles, none of them could be used for such a covert 

operation.  He was given a key to an unmarked motor vehicle and an 

envelope which contained money to cover their expenses.  They left 

for Port Elizabeth that evening.

He testified that they arrived in Port Elizabeth early the next morning,

where they were met by Second Applicant and taken to a house 
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where they found Vermeulen and Snyman.  He could not remember 

whether the Fourth Applicant was present or not.

The Commanding Officer of the Security Branch in Port Elizabeth, 

Brigadier Gilbert, arrived later and outlined the situation to them.

Gilbert told them that the persons were in the process of defecting to 

the ANC with sensitive information regarding the information networks 

and other secret operations that were conducted by the Security 

Branch in the Eastern Cape.  He could not remember whether 

Niewoudt (Second Applicant) was present at the safe house at the 

time.

He stated that Second Applicant thereafter met up with them in a 

white Volkswagen Jetta motor vehicle.  It was then taken to an 

uninhabited area where it was equipped with explosives.  The 

explosives were placed under each of the seats of the motor vehicle in 

such a way that it could be detonated by a remote control, the 

operation of which was demonstrated to Second Applicant.  

After the vehicle had been so prepared, he returned to Pretoria.  He 

had not gained any benefit from the operation and did not harbour 

any personal feelings of malice or resentment towards any of the 

victims.  He did not know any of the deceased, how many victims 
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there were to be killed and did not have any problem with any of 

them.

Fourth Applicant testified that he was a former member of the 

operational group “Koevoet” and later became a member of the 

Vlakplaas group.  Acts committed by him were acts as a member of 

the South African Police in the execution of his duties.  He was intent on 

protecting the government of the day.  He testified that he supported 

the system of apartheid, but that he did not have any problem with 

black people as such.  For him the real issue was terrorism against the 

country.

He met De Kock at Head Office on 13 December 1989 and 

accompanied him to the office of Brigadier Van Rensburg.  De Kock 

told Van Rensburg that he would be sending him (Ras), Snyman and 

Vermeulen to Port Elizabeth whereupon Van Rensburg wished him 

good luck.  He then left and De Kock remained behind.

Later on that day he again met up with De Kock at Vlakplaas, where 

he was given the order to assist the Second Applicant in the operation.  

He was told that he would fall under the Second Applicant’s 

command during the trip to and during his stay in Port Elizabeth.  He 

could not remember the details of the discussion with the Second 

Applicant whilst travelling to Port Elizabeth, but he did remember a 
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conversation with the Second Applicant about the persons who 

wanted to defect to the ANC and the dangers thereof.

He did not see the Third Applicant at the safe house the next morning 

and remembered that he had been out to the shop.  On his return, the 

Third Applicant was not there.  They all later departed to the area 

where the motor vehicle was equipped with explosives and whereafter

the Third Applicant and Kock returned to Pretoria. He and his 

colleagues from Vlakplaas assisted in the installation of the explosives 

and devices in the said motor vehicle.  

They were then taken to the proposed scene of the explosion during 

the afternoon in order to familiarise themselves with the terrain so that 

they could keep safe at the time of the explosion.  The rest of the 

afternoon was spent at the beach and at a braai at the home of 

Security Branch policeman, Carl Edwards.  He testified that during this 

period, Edwards mentioned to him that two of the members were 

involved in fraud, in that they appropriated money intended for

banned organisations for their own benefit.  It was explained to him 

that on the instructions of former State President P W Botha, the said 

money was meant to be intercepted by the Security Branch.  Such 

intercepted money had to be paid into a secret fund, but there were 

instances when it was retained by members and not paid into the

secret fund.
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Later that evening, he and his colleagues, including the Second

Applicant, gathered at the scene of the planned explosion and 

attended to the activation of the ignition device.  He and Snyman then 

hid in the bushes but were unable to observe who arrived or how many 

persons arrived.  He was in any event not in a position to have aborted 

(even if he wanted to) the operation at that late stage since the 

Second Applicant was in charge of the operation.

He explained that the primary reason for travelling to Port Elizabeth was 

that if the main operation did not succeed, he and the other members 

from Vlakplaas could assist in an alternative operation to kill the 

deceased.

He testified that the deceased arrived in what is referred to as a 

‘combi’ motor vehicle and, as previously arranged by the Second 

Applicant, switched vehicles.  They drove off in the Jetta motor vehicle.  

Shortly thereafter, the Second Applicant detonated the explosives in 

the motor vehicle and as a result, the vehicle exploded and all of the 

deceased were killed.  They then went to the scene where he took the 

remote control from the Second Applicant, then left for Pretoria with 

the other Vlakplaas members.  He later returned the device to De Kock 

at Vlakplaas.
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In regard to what De Kock told him, he testified that he was told that 

the intended victims were about to defect to the ANC and that they 

wanted to disclose Security Branch involvement in the Cradock Four 

killings.

During the Second Applicant’s evidence in chief, an application for 

postponement was made and granted.  It seemed that his 

representative thought it wise for him to attend a psychiatrist.  The 

postponement was for a substantial period.

On resumption, it turned out that the Second Applicant was indeed 

seen by Dr Crafford, a qualified psychiatrist who was called to testify

before the Second Applicant resumed his evidence.  Dr Crafford’s 

qualifications were not challenged and consequently, this need not be 

dealt with.

Dr Crafford’s evidence relates to two distinct aspects of the Second 

Applicant’s case.  The first involves the question of the Second 

Applicant’s mental health and secondly, the impact thereof on the 

testimony he gave during the period prior to seeing Dr Crafford in April 

2004, when the hearing was postponed.

It is important to bear in mind that, according to his evidence, Dr 

Crafford’s initial contact with the Second Applicant was in 1995 when 
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the latter was referred to him by the Old Mutual Insurance Company 

for an opinion regarding disability.  Dr Crafford had then diagnosed 

that the Second Applicant suffered from post-traumatic stress disorder. 

There is no reason to doubt that diagnosis as was suggested by counsel 

for the families, who initially clearly stated that he did not challenge the 

diagnosis. 

However, the more important aspect of Dr Crafford’s evidence relates 

to his opinion of the effect the Second Applicant’s state of mind had 

on that part of his evidence tendered prior to the postponement.  He 

stated inter alia, that in cases of post-traumatic stress disorder, “... there

is often a problem with concentration and this had become very bad 

with Mr Niewoudt when he last went to see me in April.  People with 

post-traumatic stress disorder … lose track of conversations of what 

they are saying … or they might lose track of what is being said to them 

in a conversation – this was the case with Niewoudt  in April 2004.  He is 

certainly a lot better now.”

The import of his evidence is that he saw the Second Applicant in April 

2004, after the application for postponement was granted and his 

opinion was based on the assumption that the Second Application was 

again suffering from post-traumatic stress disorder. He stated that the 

Second Applicant has since improved sufficiently and was capable of 

resuming his testimony free from any negative effect of his condition.

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



40

Under cross-examination, however, it turned out that Dr Crafford had

not tested the Second Applicant’s information by applying any of the 

customary psychiatric tests which investigates the possibility of feigning 

symptoms and so forth.  He explained that he could confirm his 

diagnosis as genuine by just looking at the Second Applicant.  He 

could not say how he could make this diagnosis about the mental 

condition of the Second Applicant during April 2004 in this manner.

In challenging the objectivity of Dr Crafford’s report, Mr Naidoo put it to 

Dr Crafford that he was biased in favour of the Second Applicant and 

queried his conclusion “… that prior to the said postponement, the 

Second Applicant was having difficulty in following what was going on 

in court, he was having difficulty in getting his thoughts together and 

answering questions clearly.”  Dr Crafford conceded that apart from 

speaking to his counsel he relied on the Second Applicant for that 

deduction.

In the light of the above, Dr Crafford’s evidence in regard to the 

impact the Second Applicant’s state of mind had on his initial

evidence, must be approached with a great deal of circumspection.

The lack of any scientific support for his conclusion makes it extremely 

difficult to accept the evidence of Dr Crafford as reliable, especially in 

relation to the effect of the Second Applicant’s state of mind on his 
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initial evidence. Clearly, Dr Crafford had not properly established the 

Second Applicant’s mental condition at the material time.

In the circumstances, Dr Crafford’s evidence with regard to his 

conclusion of the Second Applicant’s mental condition is tainted,

especially, by the lack of objectivity. Dr Crafford’s testimony with

regard to any negative effect the Second Applicant’s mental state 

might have had on his evidence in this hearing prior to the 

postponement, can therefore not be relied upon.

George Andre Johannes Steenkamp was called to testify on behalf of 

the families.  He was at the material time a Superintendent in the South 

African Police Services. 

Steenkamp’s evidence revolved around a docket that he handed to 

Colonel Eric Strydom, a former Head of the Murder and Robbery Unit of 

the Police in Port Elizabeth.  He stated that Colonel Strydom had said to 

him that the Security Branch should sort out their problems.  Steenkamp 

did not elaborate on this.

Steenkamp further testified about an alleged invitation by the Second 

Applicant to have tea at his office. He stated that the Second 

Applicant had a criminal docket with him.  
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Counsel for the Second Applicant then objected to this evidence on 

the ground that it had not been put to the Second Applicant when he 

testified.  

Counsel for the families conceded that this was an oversight on his part 

and he subsequently requested that Steenkamp’s evidence be 

disregarded.  In the circumstances, it will be disregarded.

It might be well to point out that the process as established by the Act 

is sui generis.  As it developed during its relatively short life span, the Act 

and in particular decisions as to amnesty applications were not subject 

to the system of precedent.  Indeed it could not have been so 

because, by the very nature of the commission, there was no time to 

develop precedents. In any event, panels were dealing with 

Applications at the same time and hence they could not have been 

subject to any precedent in doing so.  There is no reason to deal with 

these applications differently.  

All that is required in terms section 20 (1), is that the [sitting] Committee 

be satisfied (own emphasis) that the requirements as set out therein 

have been complied with.  

It would be convenient to deal with the applications of the Third and 

Fourth Applicants first and then with that of the Second Applicant.
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Section 20 of the Act is of application and the relevant portions of 

subsections (1) and (2) provide that:

“(1) If the Committee, after considering an application for amnesty, is satisfied that 

–

(a) the application complies with the requirements of the Act;

(b) the act, omission or offence to which the application  relates is an act 

associated with a political objective committed in the course of the 

conflicts of the past in accordance with the provisions of subsections

(2) and (3); and 

(c) the applicant has made a full disclosure of all relevant facts, 

it shall grant amnesty in respect of that act, omission or offence.”

In assessing whether section 20 (1) and in particular subsection (1) (c) 

has been complied with, it must be noted that human frailties such as 

forgetfulness can have an impact on the evidence.  With the passage 

of time it is possible to forget details pertaining to certain fundamental 

aspects.  Applicants should not be penalised for forgetting certain 

details as long as the relevant fundamental aspect(s) are covered in 

the evidence.

If the relevant fundamental aspects are indeed covered by the 

evidence, then, I would think that section 20 (1) (c) would have been 

substantially, and therefore satisfactorily complied with.  If these 

aspects are not properly and acceptably testified to, then section 20 
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(1) (c) cannot be said to have been complied with, substantially or 

otherwise.

Section 20 (2) provides that :-

“(2) In this Act, unless the context otherwise indicates, ‘act associated with a 

political objective’ means any act or omission which constitutes an offence or 

delict which, according to the criteria in subsection (3), is associated with a 

political objective, and which was advised, planned, directed, commanded, 

ordered or committed within or outside the Republic during the period 1 March 

1960 to the cut-off date by –

(a) any member … ;

(b) any employee of the State or any former state or any member of the 

security forces of the State or any former state in the course and scope of 

his or her duties and within the scope of his or her express or implied 

authority directed against a publicly known political organisation or 

liberation movement engaged in a political struggle against the State or a 

former state or against any members or supporters of such organisation or 

movement, and which was committed bona fide with the objective of 

countering or otherwise resisting the said struggle;

(c) any employee …;

(d) any employee …;

(e) any person …;

(f) any person …;

(g) any person …”

The Second, Third and Fourth Applicants clearly fall within the category 

of persons referred to in section 20 (2) (b).
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The Third and Fourth Applicants became involved in the killing of the 

deceased when they were instructed to provide logistical assistance to 

the Second Applicant by their commander, Colonel De Kock.  In the 

light of such directives emanating from a senior officer, both assumed 

that proper approval had been secured for the intended operation 

and hence their participation as members of the Vlakplaas Unit.  In the 

case of the Fourth Applicant, such bona fide belief was fortified by a 

visit to Brigadier Van Rensburg, who had wished him luck on his trip to 

participate in the operation.

They were both employees of the State and members of the South 

African Police Services, attached to a unit attending to the security of 

the country.  They both had express authority to act within the course 

and scope of their duties as such against, as they believed, supporters 

and intended members of liberation movements engaged in a political 

struggle against the State and who were about to divulge sensitive 

information to the self same movement. 

Each had the bona fide belief that they were acting in the interests of 

the State and were countering and resisting an attack(s) on the 

government of the day. The explanation and motivation provided to 

both were broad and scant.  Even on their way to Port Elizabeth, they 

were merely advised about the broad reasons for the operation.  Both 

accepted what they were told and relied thereon.  Neither of them 
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were furnished with any details which led to the conclusion that the 

deceased were such threats to the State that they had to be killed.

Viewed in the context that they were given instructions by Colonel De 

Kock (supplemented by Van Rensburg’s good wishes), it is not too 

difficult to understand that they accepted that their superiors would 

have sanctioned the operation after having satisfied themselves 

(superiors) about the appropriateness thereof.

It is understandable therefore, that they did not bother themselves with 

the underlying details by which the decision to kill the deceased was 

arrived at.

Their conduct clearly demonstrates that they acted in terms of 

instructions and did not go further than that.  Both did not know any of 

the deceased and clearly did not participate in the operation for 

personal gain.  There is also no suggestion that either of them acted 

out of personal malice, ill-will or spite directed at any of the deceased.  

Given their positions and what they were told and understood, they 

believed that this operation was urgent and the only solution.  

In the circumstances, it is clear that their applications comply with the 

requirements of the Act,  that their specific roles were associated with 

a political objective and committed within the course of the conflicts 
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as envisaged in section 20 (1) (b), read with section 20 (3) of the Act.  

We are satisfied that both have also made a full disclosure of all the 

relevant facts in so far as they were affected in this regard. 

Consequently, their applications for amnesty as applied for herein,

must be granted.

It is now necessary to deal with the application of the Second 

Applicant.

The Second Applicant was involved from the beginning of the series of 

events which culminated in the deaths of the deceased.  

It seems that Van Rensburg, as ultimately conceded by the Second 

Applicant, had the power to veto any planned operation sanctioned 

by Brigadier Gilbert and/or the Second Applicant.  This then acquired 

much importance in the leading of evidence and so much so that the 

dispute between De Kock and the Second Applicant as to what the 

latter told Van Rensburg was focused on for a substantial time during 

the hearing and in argument.

This is understandable because of the nature of the dispute with regard 

to this aspect.  If the Second Applicant had told Van Rensburg, as 

testified to by De Kock, that the deceased were to be killed to prevent 

them from disclosing the common law crimes of fraud, then the deaths 

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



48

could not be considered to be politically motivated, as required by the 

Act and amnesty could not then be granted.  The application would 

fail at that point and on that ground alone.  

If he did tell Van Rensburg, as he testified, that the planned killings 

were motivated by the necessity to protect the image of the 

government, the security network of agents, members of the force and 

their addresses then the operation would clearly fall within the 

definition of ‘political motivation’ and then further enquiry into the 

application would follow.

Colonel De Kock testified broadly on the secret operation of his unit.  

He testified about the conversation between Van Rensburg and the

Second Applicant in his presence.  It is in this respect that there is a 

dispute between his evidence and that of the Second Applicant.

However, towards the end of his testimony, De Kock stated that the 

Second Applicant had lied about the motives for killing the deceased.  

It is not absolutely clear in what context he alleged that the Second 

Applicant had lied.  It is possible that he referred to the evidence of the 

Second Applicant in this hearing or he could have been referring to 

the conversation between the Second Applicant and Van Rensburg.  
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In this event, such a ‘lie’ would give rise to a number of interpretations 

on the import of his evidence. 

It is too dangerous to speculate or even second guess De Kock’s 

evidence in this regard.  There are a number of other criticisms levelled 

at Colonel De Kock’s evidence and in particular, reference was made 

to his emotional state and attitude towards his erstwhile superiors and 

his feeling that he had been betrayed by them.  His evidence should 

therefore be approached with even greater care before accepting it

and relying on it.

The argument that he might have a score to settle with certain people 

who were then his superiors and that, his evidence might therefore be 

tainted, does not hold water. There is no evidence to support this line of 

reasoning and is at best, speculative.

It is, however, not necessary to deal with all the other criticisms levelled 

against him because of the ultimate approach adopted towards his 

evidence.

In view of the uncertainty of the context in which he stated that the 

Second Applicant had lied, it would, without making any finding on his 

credibility, be safer to ignore the evidence of Colonel De Kock in 

determining the application of the Second Applicant.  This approach 
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would in any event satisfy the argument that his evidence was untrue 

and unreliable.

Having adopted that approach, the application will then have to be 

decided on the evidence of the Second Applicant and the other 

acceptable evidence in so far as it is relevant to his application.

The Second Applicant was the sole source of the relevant information 

and having provided the information to the authority upon which he 

relies in his application, it is imperative to examine his evidence as to 

the reasons for the ultimate decision to kill the deceased in order to 

establish whether section 20 of the Act has been satisfactorily complied 

with.  Furthermore, other evidence, especially that of the other 

applicants cannot serve to support the Second Applicant’s version 

since he was the source of the information they were given in this 

regard.  Hence, on the fundamental information, he stands alone.

Section 20 (1) (a) seems to have been complied with, if it is to be 

interpreted as ‘formalities’ that had to be complied with.  The 

subsection could not have been intended to refer to requirements of 

the Act, as there are so many requirements to be found in the Act, 

many of which would not be of any application in this type of 

application.  e.g. procedures related to certain types of applications 

by victims of apartheid.
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It is subsections 20 (1) (b) and (c) which are of particular relevance in 

the application of the Second Applicant.

It is necessary to deal with the evidence of the Second Applicant.  It 

must be pointed out that aspects such as demeanour do not play any 

role in assessing his evidence because of the possibility of his unsound 

mental state during the first part of his evidence in chief.  It must be 

noted that there is no intention to create any precedent in this 

approach to his evidence.

Nonetheless, although he carries no onus to provide evidence himself,

(such evidence can be received from another source), it so happens 

that the only person who had first hand information about the events 

and factors relied upon to arrive at the decision to kill the deceased, is 

the Second Applicant himself.  It is against this backdrop that the 

success or otherwise of the application must be based.

In examining the evidence of the Second Applicant, there are a 

number of fundamental and material aspects which must be dealt 

with.

It must be pointed out that, at this stage, the scrutiny of his evidence is 

not directed at the wisdom and/or the merits of the decision to kill the 
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deceased, but at whether section 20 (1) (c) of the Act has been 

complied with or not.

The Second Applicant relied mostly on the authority of his superiors as 

the basis to explain the murders.  In this regard he referred to his 

superiors viz Gilbert and Van Rensburg.  While he relied on this authority, 

combined or otherwise, it is clear that he was the only source of the 

information which was relied upon to make this decision and to 

execute it.  The others, particularly the Third and Fourth Applicants, 

relied on what they were told.

His evidence on the very authority he relies on is unsatisfactory.  At first 

he maintained that it was the authority of Gilbert which was irreversible 

and upon which he relied.  Yet, later in his evidence, he conceded 

that if Van Rensburg was not satisfied with the reasons for the planned 

murders, he was able to give instructions that the plans, though 

authorized by Gilbert, be aborted.  The Second Applicant would then 

have gone back to Gilbert to deal with the issue further.  However, he 

stated that Van Rensburg in fact approved of the proposed killings.

As his evidence proceeded, it became apparent that he began to rely 

more and more on the hierarchy and rank of his superiors in making the 

decision to kill the deceased.  For example, initially he stated that he 

fed the information to Gilbert and that they discussed the situation with 
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one another.  It is clear that the Second Applicant did not play an 

insignificant role in the decision making process and indeed rejected 

certain less drastic suggestions made by Gilbert.  At some stage in his 

evidence he said that they took the decision together.  Yet, later in his 

evidence he placed such responsibility squarely on the shoulders of 

Gilbert.  While technically this is correct, he clearly tried to minimise his 

role in the decision towards the latter part of his evidence.

This raises doubt as to what he disclosed to Gilbert and to Van 

Rensburg for that matter, in order for them to grant authority for the 

murders.

This in turn raises questions as to what his actual role in the 

developments really was.  

During his evidence it seems that divulging information of Security 

Police complicity in the Cradock Four incident played a role in the 

decision making process.  As far as the Second Applicant is 

concerned, and on his own evidence, this did not play a role, as the 

decision to kill the deceased had already been made by the time

mention of the Cradock Four was made.

He furthermore explained that he used the opportunity of the alleged 

presence of a trained ANC member to lure the deceased into the 
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motor vehicle which was subsequently blown up. Yet, especially in the 

light of his position as Head of Intelligence, he did not follow up on 

what had happened to this ANC member after the incident.  He 

testified that he mentioned it to another section for steps to be taken in 

that regard.  However, he did not find out what transpired in that 

regard thereafter, and if this person was found and arrested, whether 

anything important was disclosed during any interrogation.  This raises 

serious doubt as to whether this person, and indeed the circumstances 

of his presence, ever existed.  The Second Applicant’s inability to 

explain why he did not follow this issue to its logical conclusion 

exacerbates the situation.  

When he went to collect his travel documents prior to going to Pretoria, 

Gilbert told him about the threat by some of the deceased to divulge 

information regarding offences committed by members of the Port 

Elizabeth Security Police if charges regarding fraud were not withdrawn 

or in some way made to disappear.  It is strange that Gilbert seemed to 

mention this almost by chance when the Second Applicant collected 

his air-ticket.  It is to be expected that the threat of such disclosures, 

which would have had a similar effect of passing on information to the 

ANC, would specifically and pointedly have been reported to the 

Second Applicant who was personally dealing with the situation and 

indeed the future of this group of would-be turn-coats.  Such 
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information would be cardinal to the material considerations at the 

time.

In the circumstances, the almost casual allusion to the fraud, as 

referred to by the Second Applicant, is illogical and far fetched.   

Moreover, the Second Applicant’s virtual disinterest in it is similarly 

unbelievable and indeed improbable.  

It is also significant that he did not provide details of the information he 

obtained through the scheme of intercepting mail allegedly belonging 

to Warrant Officer Mgoduka.

He alleged that such information gleaned from the intercepted mail 

played an important role in assessing the situation and in arriving at the 

conclusion that at least Warrant Officer Mgoduka was in the process or 

about to cross over to the ANC.  Such details would in all probability 

have been unusual and not experienced on an everyday basis. This 

operation of eavesdropping on and intercepting mail of colleagues 

was indeed, by all accounts very unusual in itself.  The details of who 

did the interception, when it was done and why no action was taken 

to counter the plans contained in the correspondence, cannot be 

easily forgotten and the failure to testify in regard thereto is significant.

Indeed, the alleged information provided sufficient grounds to arrest 

Ole Bubenzer-"Post-TRC Prosecutions in South Africa"-Martinus Nijhoff Publishers-2009



56

Warrant Officer Mgoduka and possibly charge him in terms of the 

security laws.  The failure to do so remains unexplained.

The information the Second Applicant alleges that he had, was 

markedly different to that which he said pertained to Warrant Officer 

Mgoduka and that which he stated pertained to the rest.  The 

information that he testified to in relation to the rest was meagre to say 

the least.  This raises the question as to whether he really had any or 

sufficient information to base a decision on or, more importantly, 

whether the situation he attributed to them indeed existed at all.

He testified that he thought that one or some if not all of the deceased 

were leaking information to the ANC.  He explained that he discovered 

that the agent he sent out of the country after being briefed in the 

presence of all four of the deceased, had been arrested by the ANC.  

He concluded that it had to be one or more of the deceased who had 

betrayed the agent to the ANC.  At the time he had no other 

information against any of the deceased.  When he went to Gilbert, he 

intended to obtain formal authority from his superior to kill all the 

deceased.  His intention to kill them was clearly based on suspicion and 

indeed could not, in the circumstances, have been directed at a 

specific person or persons.  It is difficult to believe that such drastic 

conduct would be resorted to on such flimsy grounds.  This begs the

question as to what information, if anything at all, remotely suggested 
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that any of them had, at the time, links with the ANC, let alone that any 

of them had intentions to divulge sensitive information and in doing so, 

cross to the ANC, so as to justify killing them.

As it turns out, probably in an attempt to justify the ultimate decision to 

murder, he testified that the courier of the letter elicited from an ANC 

member had been betrayed and as a result, had been killed.

When it was pointed out to him that this could not be so, he stated that 

the person who had been killed was one Toto Mbali.  From the context 

of his initial evidence, it is clear that the courier was not Toto Mbali.  The 

Second Applicant did not explain this contradiction.  It is furthermore 

noteworthy that the name of Toto Mbali did not feature prior to that, 

either in his testimony or his written submission.  In any event he gave no 

detail as to the role Toto Mbali or his alleged killing played in the killing 

of the four deceased germane to this application.

In regard to the evidence of the Second Applicant, the 

aforementioned are, inter alia, material issues which give rise to 

concern.  Each on its own present sufficient disquiet so as to cast doubt 

on the veracity of his evidence.  Most of the issues defy logic, while 

others are either improbable or are self-contradictory.  What is more, 

their importance is fortified by the fact that each is alleged to have 

played a significant role in arriving at the conclusion that all the 
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deceased were in contact with the ANC and consequently, because 

they were each a risk, had to be murdered.

The globular effect of these criticisms enhance the reservations in 

respect of his evidence, in particular, those relating to the reasons for 

these murders.  On the conspectus of the relevant evidence, it is still 

not clear what was taken into consideration in deciding to murder the 

deceased either as a suggested solution or in terms of granting 

authority to commit these murders.

In the circumstances it is extremely doubtful as to whether the Second 

Applicant has fully disclosed all the relevant facts pertaining to why 

and how the decision to kill all the deceased was arrived at.  From the 

evidence, it cannot be said that the Act has been sufficiently complied 

with in this regard.

In the circumstances therefore, the Second Applicant has not, even 

substantially, complied with section 20 (1) (c). We are not satisfied that 

the Second Applicant has substantially made full disclosure in regard to 

this application.

Furthermore, even if the version of the Second Applicant were to have 

been regarded as a full disclosure, which we do not find, there is also 

another aspect in this application that needs to be dealt with.  In 
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considering section 20 (1) (b), the committee must have regard to 

section 20 (3) of the Act.

Section 20 (3) reads as follows:-

“Whether a particular act, omission or offence contemplated in subsection (2) is 

an act associated with a political objective, shall be decided with reference to 

the following criteria:

(a) the motive of the person who committed the act, omission or offence;

(b) the context in which the act, omission or offence took place, and in 

particular whether the act, omission or offence was committed in the 

course of or as part of a political uprising, disturbance or event, or in 

reaction thereto;

(c) the legal and factual nature of the act, omission or offence, including the 

gravity of the act, omission or offence;

(d) the object or objective of the act, omission or offence, and in particular 

whether the act, omission or offence was primarily directed at a political 

opponent or State property or personnel or against private property or 

individuals;

(e) whether the act, omission or offence was committed in the execution of 

an order of, or on behalf of, or with the approval of, the organisation, 

institution, liberation movement or body of which the person who 

committed the act was a member, an agent or a supporter; and 

(f) the relationship between the act, omission or offence and the political 

objective pursued, and in particular the directness and proximity of the 

relationship and the proportionality of the act, omission or offence to the 

objectively pursued, but does not include any act, omission or offence 

committed by any person referred to in subsection (2) who acted –
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(i) for personal gain: Provided that an act, omission or offence by 

any person who acted and received money or anything of 

value as an informer of the State or a former state, political 

organisation or liberation movement, shall not be excluded 

only on the grounds of that person having received money or 

anything of value for his or her information; or

(ii) out of personal malice, ill-will or spite, directed against the 

victim of the acts committed.”

Section 20 (3) of the Act directs that in establishing whether section 20 

(1) (b) has been complied with, reference to the criteria listed therein 

must be had.  While it has been argued that this list of criteria is an 

exhaustive one, the approach of the amnesty committee in the form of 

the panels which presided in similar hearings always regarded the list as 

not exhaustive.  There does not seem to be any reason to adopt any 

other approach in this hearing.  

In any event, the facts of this application do not seem to require 

consideration of criteria which fall outside the list.  Indeed none were 

suggested.  Of importance in this list, are inter alia, subsections (c) and 

(f).

The gravity of the acts in question is most important because the 

deceased were killed.  Not much importance can be placed on the 

manner in which they were killed as this was intended to be made to 
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look like the work of the ANC.  However, in the context of the situation 

as described by the Second Applicant, the gravity of his actions is not 

insignificant.  

According to the Second Applicant, the political objective sought to 

be achieved by his actions, was to protect his network of operation 

within the area of his duties as Head of the Intelligence Section of the 

Security Police in Port Elizabeth.  He suspected all of the deceased of 

having contact, in varying degrees, with the ANC over the previous 

approximately five to six months.

At the time, there were various pieces of legislation available to the 

Security Forces of the country to use in order to curtail or deal with 

persons considered a threat to the safety of the citizens of the country, 

the government of the time and the erstwhile ruling party.

Specifically, the Internal Security Act No. 74 of 1982 was in operation at 

the material time.  That Act contained clear provisions for the arrest 

and/or detention of persons suspected of being a threat to the Internal 

Security of South Africa.

Indeed, history records that many people were arrested and detained 

for long periods of time in terms of that Act and without a hearing 

and/or trial.  The provisions also included detention designed to obtain 
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information to the satisfaction of the interrogator.  This was regularly 

used by the Security Forces of the time.

Then there was also the common law crime of treason available and 

with which people were charged from time to time.

In applying these criteria to the version of the Second Applicant, the 

conduct of the applicant must be measured in terms of the directness 

and proximity of his conduct in relation to what was sought to be 

achieved thereby and indeed the proportionality of the conduct in 

relation to what was being sought to be achieved, so as to place his 

conduct into proper perspective and context in order to determine 

whether the act, omission or offence in question falls within the 

provisions of the Act.

Second Applicant stated that in discussing the options with his superior, 

Gilbert, all the alternatives, including less drastic actions, were 

considered.  These were discussed between them and killing the 

deceased was regarded as the only option in the circumstances.  Save 

for stating that other lesser options were not appropriate, he did not 

venture any explanation as to why those options were regarded as 

inappropriate.  The argument that he might have been wrong in 

making the ultimate choice raises the question of whether, in 
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considering notions such as proportionality, the conduct in question 

must be measured objectively or subjectively.

In applying the directives of the Act, it is clear from section 20 (3) that 

the conduct under scrutiny must have been proportionate to the 

purpose of the objective of the conduct.  This must be measured 

objectively.  In testing the severity and deleterious effects of the 

conduct, the standards set by society in general in determining the 

justification must be used as the social barometer to do so.  It is this 

social yardstick that places the exercise within the boundaries of 

objectivity.

Placed within an objective context, the killing of the deceased must be 

measured against the interests sought to be protected, which must of 

necessity fall within the political objective pursued.  In examining the 

proportionality between the consequences of the Second Applicant’s 

conduct and the political objective sought to be achieved, it is clear 

that the conduct cannot be justified if the purpose it was intended to 

serve was either non-existent or objectively of insufficient importance or 

if it would clearly not achieve its intended purpose.

The more severe the deleterious consequences of the conduct, the 

more important the achievement of the objective must be if the 
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conduct is to be objectively regarded as reasonable and justified in 

the circumstances.

See : R v Oakes [1986] 1 SLR 103 – CANADA

There must also be proportionality between the conduct and the 

intended beneficial consequences of that conduct.

The conduct must be proportionate to the ultimate benefit sought.

See : Dagnenais v Canadian Broadcasting Corporation

 [1994] 3 SLR 835 - CANADA

While these decisions serve to assist in gaining insight into the objective 

approach required to deal with this aspect of proportionality, the 

enquiry must be put into the South African context.

The benefit sought by the Second Applicant in this case was the 

protection of the identities and addresses of his colleagues and 

security police agents and hence the government of the day and its 

image.  

The victim in the Johnson application, Mrs Hanabe, was a school 

principal and a member of the Klipplaat Municipal Council.  During 
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1991, the local ANC Youth League, of which Johnson, the applicant in 

that matter, was an executive member, decided to pressurise the 

councillors to resign from council in order to render that tier of 

government ineffective.  The strategy seemed to be very important to 

the youth league and its members took it very seriously.  Mrs Hanabe 

refused to do so and after her house was set on fire, she fled to 

Uitenhage.

In February 1991, the Executive Committee of the local ANC Youth 

League discussed the matter and decided that Mrs Hanabe should be 

killed.  Later that month, Johnson and some of his fellow members 

followed Mrs Hanabe to church and waited for her.  When she came 

out, Johnson shot at her in an attempt to kill her in pursuance of the 

decision.  She did not die but sustained serious injuries as a result of 

which she was rendered disabled.  Accepting that the campaign to 

end the system of apartheid entailed, inter alia, strategies such as non-

collaboration with such a system, the amnesty committee accepted 

that the strategy fell within and complied with the provisions of the Act 

in so far as it was based on political considerations and pursued with a 

political objective.

However, it reasoned that in considering section 20 (1) it had to refer to 

section 20 (3) of the Act.  It reasoned further that the aim to render to 

municipality ineffective had in any event been achieved when Mr 
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Hanabe fled Klipplaat.  The political objective had therefore been 

achieved in that regard. It followed therefore, that the subsequent 

attempt to kill her was not proportional to achieving what it sought to 

achieve because despite her not resigning, she had been rendered 

ineffectual in that regard.  The attempt to kill Mrs Hanabe was 

consequently found not to be proportional vis-à-vis the objective so 

pursued, and as a result the offence for which amnesty was applied for 

was not an act associated with a political objective.  The application 

was thus refused.

The reasoning in the decision of Ntsikelelo Don Johnson, clearly 

illustrates the approach adopted in the Second Applicant’s present 

application.  Reference to this decision is made for illustrative purposes 

only, and nothing else.

It has been argued in regard to proportionality, that other policemen 

were granted amnesty for similar crimes and therefore the Second 

Applicant should benefit in the same way.  Without wanting to embark 

on a debate on this aspect and bearing in mind that the process is not 

based on precedent, it is necessary to point out that this application is 

unique.

The murders of members of liberation movement by members of the 

State Security Staff was based on the necessity to avoid international 
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focus and political embarrassment which would arise during such 

political trials of members of liberation movement.  It therefore became 

a norm for the Security Forces to resort to covert means to deal with 

certain members of liberation movements in such a manner in order to 

avoid unwanted focus.  

Charging members of the Security Forces would attract far less 

international (and indeed local sympathy) and attention that would be 

the case when charging members of liberation movements.  Within this 

context, the murdering of members of the Security Force would 

therefore be far less objectionable than would be the case in the killing 

of members of liberation movement. (It must however be emphasised 

that in neither event are the murders condoned).   It would 

consequently attract far less attention.

Furthermore, in order to be accepted into the ranks of the ANC, it is 

common knowledge that the deceased would have had to prove 

their bona fides and prove their loyalty to the organisation.  It is also 

improbable that after five months of communication with the ANC, the

deceased would not have divulged the key information which the 

Second Applicant sought to protect.  In the circumstances it is 

probable that the information had already been communicated to the 

ANC.  There was therefore nothing to protect and the deaths of the 
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deceased would not, in the circumstances, have served any political 

objective as envisaged by the Act.

The Second Applicant’s application must therefore fail on this ground 

also.  

The failure of a family member of any of the deceased to testify and 

deny that any of the deceased were connected to the ANC, was 

raised as a matter which should enhance the application of the 

Second Applicant.  It does not follow that the failure of any of the 

deceased’s family members to testify would have assisted the 

committee any way.  None of them were privy to the planning or

commission of the murders.  Neither does it follow that such failure 

would attract any inference which dilutes their opposition to the 

application.  The fact of the matter is that this process is conducted 

under the umbrella of a commission, the decision (of which) must be 

based on the evidence placed before it.  Consequently the absence 

of evidence on behalf of the families of the deceased does not 

enhance the application of the Second Applicant.  

We have therefore not been satisfied that the Second Applicant has 

complied with Section 20 (1) of the Act.
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In the circumstances, the Second Applicant’s application falls to be 

dismissed.  

In the result, 

1. Second Applicant’s application for amnesty is refused;

2. Third Applicant’s application for amnesty is granted;

3. Fourth Applicant’s application for amnesty is granted;

4. In the light of the next of kin of the deceased already having 

been declared victims for the purposes of the Act and were 

referred to the Committee on Reparation and Rehabilitation 

for consideration in terms of section 26 of the Act, it is not 

necessary to deal with their status in this regard again.

Dated at _________________ on this ______ day of ___________ 2005

________________________
R PILLAY
JUDGE OF THE HIGH COURT

_______________________
N J MOTATA
JUDGE OF THE HIGH COURT
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BEFORE THE SPECIAL AMNESTY COMMITTEE OF THE TRUTH

AND RECONCILIATION COMMISSION

(HELD AT PORT ELIZABETH)

In the applications of:

NICOLAAS JACOBUS JANSE VAN RENSBURG FIRST APPLICANT

GIDEON JOHANNES NIEUWOUDT SECOND APPLICANT

WYBRAND ANDREAS LODEWICUS DU TOIT THIRD APPLICANT

MARTHINUS DAVID RAS FOURTH APPLICANT

In re:

THE MOTHERWELL INCIDENT ON 14 December 1989

MINORITY DECISION

I have read the decision of Pillay and Motata JJ. 

I do not agree with the decision in so far as it concerns the refusal of 

amnesty in the application of the Second Applicant, Gideon Johannes 

Nieuwoudt. My reasons for disagreeing are set out below.
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The Second Applicant’s application for amnesty was refused by Pillay 

and Motata JJ on the grounds: (a) that they “were not satisfied that 

the Second Applicant has substantially made full disclosure in regard to 

his application” and (b) that even if the version of the Second 

Applicant were to be regarded as a full disclosure “the deaths of the 

deceased would not in the circumstances, have served any political 

objective as envisaged by the Act.” 

The facts relating to the incident and the evidence presented at the 

hearing have been adequately summarised in the majority decision. I 

shall, however, in dealing with Second Applicant’s application highlight 

some differences in my approach to and my understanding and 

assessment of his evidence.

Furthermore, I generally agree with the majority’s assessment of the 

evidence tendered by the other applicants and by witnesses who 

testified at the hearing.

In so far as the Second Applicant’s application is concerned, it is 

common cause that he has complied with all the formal requirements 

of the Act.

I also agree that the Second Applicant falls within the category of 

persons referred to in section 22(2)(b) of the Act. He was an employee 

of the state and a member of the South African Police Services 

attached to a unit attending to the security of the country. He had 

express authority to act within the course and scope of his duties as 

such, against, as he believed, supporters and intended members of a 

liberation movement engaged  in a political struggle against the State 

and who were about to disclose sensitive information to that 

organisation. He had the bona fide belief that he was acting in the 
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interest of the state with the objective of countering or resisting the said 

struggle.   

Although the Second Applicant knew all the deceased and most 

probably their families well, there was no evidence or even a 

suggestion that he acted out of personal malice, ill-will or spite directed 

at the deceased. Like the applicants, Du Toit and Ras, he acted upon 

the orders of a superior, in his case, Brigadier Gilbert, and to some 

extent Van Rensburg, the latter having given the order in regard to the 

logistical support to be rendered to Second Applicant  to effect the 

killings.

 Admittedly, the Second Applicant’s position differs from that of the 

other two applicants in that he had set in motion a series of discussions 

and events when he first reported to Gilbert his suspicions in regard to 

the deceased. He also participated in discussions, even pressing for a 

decision that the suspects should be eliminated. However, he did not 

have any independent decision-making authority, nor did he have the 

authority to order the killing of the deceased. Indeed, he obeyed the 

instructions of his superior when he was told to first monitor the activities 

of the deceased and later to kill them. The fact that he was a more 

than willing participant in the execution of the order that the deceased 

be killed does not make him the author of the ultimate decision. 

The Second Applicant did not deny that other factors, such as the 

threat of the disclosure of the Goniwe murders, had entered into the 

picture at the time that Gilbert ordered him to go to Pretoria. At this 

stage, the names of the perpetrators of the Goniwe incident were not 

within his knowledge. All he knew was that the threat of prosecution for 

fraud had caused the deceased or at least two of the deceased to 

threaten that they would disclose other misdeeds (“wandade”) of the 
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Security Police to the ANC. The issue of the fraud, according to the 

Second Applicant, was not the reason for the decision to kill because 

the decision that they should be eliminated had already been taken.  

It was, as he put it “the catalyst” for the order issued by Gilbert. It is 

perhaps understandable that the Second Applicant was not 

particularly perturbed by the threat of disclosure of the Goniwe 

incident because a decision had already been taken to kill them and 

he had no personal interest in the Goniwe matter. Van Rensburg and 

De Kock would have been the persons to feel perturbed since they 

had participated in the murder of Goniwe and this probably account 

for their willingness to have readily lent logistical support in the killings. 

Admittedly, the Second Applicant’s evidence is not without any 

difficulties and there were certain inconsistencies as well as certain 

instances where his evidence differed from that of the other 

applicants. Thus, for example, Du Toit was under the impression that the 

number of persons to be killed was three while Ras testified that he did 

not know the exact number. Taking into account the time period that 

has lapsed between the date of the incident and the hearing, as well 

as the agitated mental state of the Second Applicant, which in my 

view was clearly evident during the hearing, it cannot be said that 

these differences and inconsistencies render the Second Applicant’s 

evidence so flawed that it justifies a finding that he had not made a full 

disclosure of all relevant facts.

The only real challenge to the Second Applicant’s evidence was the 

evidence of De Kock which was tendered to show that the deceased 

were killed as a result of their participation in acts of fraud.  As stated in 

the majority decision, De Kock’s evidence should be approached with 

great care and I fully agree “that it is safer to ignore the evidence of 

De Kock in determining the application of the Second Applicant”. I 
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therefore accept Second Applicant’s testimony that the fraud issue 

arose after the decision to kill had been taken.

There is one common thread that runs through the evidence placed 

before the Committee and that is that the prime reason for the killing of 

the deceased was the fact that they were about to defect to the 

ANC. Especially Ras, the Fourth Applicant, was emphatic in his 

evidence that he had been told by both De Kock and Second 

Applicant that the deceased were about to defect to the ANC.  He 

added that Second Applicant, on their way to Port Elizabeth to carry 

out the order to kill the deceased, had also told him that they had 

already disclosed some information to the ANC. Having regard to the 

fact that the Fourth Applicant’s application was prepared 

independently of that of the Second Applicant and that he was 

presented by a different lawyer, there is little reason to doubt the 

veracity of his evidence. His evidence in my opinion clearly militates 

against any conclusion that the Second Applicant’s evidence on why 

the deceased were killed is not true or is a mere fabrication.

In regard to what De Kock told him the Third Applicant testified:

“Mnr Kock (sic) het my meegedeel dat daar ‘n probleem in die 

Oos Kaap was waar  lede van die Mag betrokke was, wat onder 

andere betrokke was by koverte operasies en dat hulle, hierdie 

mense, by bedrog betrokke was en het hulle my dit eers later 

meegedeel Voorsitter die bedrog, maar dit is aan my genoem, 

maar hierdie mense het op die punt gestaan om oor te loop na 

die ANC met al die inligting waaroor hulle beskik het in terme 

van die inligting strukture van die Oos-Kaap.”
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Although later in cross-examination Du Toit conceded that he was not 

sure who had said what to him, it is not without significance that he 

too, believed that the deceased were about to defect to the ANC.   

I shall now deal more fully with some of the more detailed reasons for 

the refusal of amnesty to the Second Applicant on the ground of not 

having made a full disclosure of relevant facts, dealt with in the 

decision of Pillay and Motata JJ.

In the majority decision it is stated that: “[as] the evidence proceeded, 

it became apparent that he [Second Applicant] began to rely more 

and more on the hierarchy and rank of his superiors in making the 

decision to kill the deceased.”

In my reading and assessment of the Second Applicant’s evidence he 

never tried to steer away from the fact that the decision to kill was 

taken on the information supplied by him. He never changed his 

evidence that he regarded the elimination of the deceased as the 

only solution or that he was more than a willing participant in all the 

activities that finally led to the killing of the deceased. What he 

emphasised throughout his evidence was that he operated within a 

very strict hierarchy of powers and that he did not have any 

independent decision-making powers in regard to the killing of the 

deceased, neither was he competent to give an order that they be 

killed.

The picture that emerged of the Second Applicant, on his own 

evidence, was that of a ruthless security policeman, but one who 

would only have acted within the structures, strictures and hierarchy of 

powers that prevailed at that time. Had he not disclosed the fact that 

the decision-making powers lay with his superiors and that they had 
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issued the final order, it could certainly have been construed as him 

not having made a full disclosure in order to protect his superiors. His 

uncertainty or even contradiction as to whether Van Rensburg could 

have reversed Gilbert’s order cannot in my view be regarded as 

material. Only Gilbert and Van Rensburg, both dead now, could have 

clarified what transpired between them. It is of significance, however, 

that in his written application Van Rensburg application states that the 

order was given by Gilbert and approved by a member or members at 

Head Office.

The fact that the Second Applicant did not follow up on what became 

of the trained ANC member whose presence he had used to lure the 

deceased into the vehicle in which they were killed certainly presents a 

difficulty in regard to credibility and he was extensively questioned on 

this. His testimony that his instructions to the deceased in regard to the 

ANC cadre was just a ploy to get them into the vehicle and his 

explanation that the arrest of the ANC cadre was a matter to be dealt 

with by the investigation unit who had been fully appraised of his 

presence do not make his evidence in this regard so improbable as to 

reject it as false. He testified that the presence of the suspected cadre 

was generally known amongst the security police and that “die swart 

lede reeds aan diens geplaas was om patrollies uit te voer.” Had his 

instructions to the four deceased been intended to be carried out by 

him, the inference sought to be drawn in the majority decision would 

have been a fair one.  

I also find myself in disagreement with the statement in the majority 

decision that the Second Applicant did not provide details of the 

information he obtained through the scheme of intercepting mail.  

There was clear evidence by the Second Applicant of an encoded 

letter from the deceased Mgoduka addressed to one Mr Isaac 
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(identified by the Second Applicant as Roje Skenyana, a commanding 

officer of the ANC in Lesotho) mentioning a forthcoming “wedding”. 

This letter was later decoded by him (Second Applicant). He also 

testified where letters came from and from whom.

There is no onus on the victims to give evidence at a hearing. However, 

in a matter such as this, one would have expected the families of the 

deceased to have assisted the Committee were they able to do so.  

Surely, if the families truly believed that the deceased had no contact 

with the ANC, they must have had some factual basis for this belief 

which could have assisted the Committee. Where the loyalties of the

deceased lay, especially in the politically charged atmosphere at the 

time of the incident, must surely have been within the knowledge of 

their immediate family members who also had to suffer the 

consequences in their own communities as a result of their husbands’ 

activities as members of the Security Branch.

 The fact that no member/s of the families testified at the hearing, for 

example, precluded Counsel for the Second Applicant perhaps to 

have obtained some clarification on the question as to how it came 

about that it was stated by Counsel for the families at the inquest 

proceedings regarding their death, that the reason for the killing of the 

deceased was their contact with the ANC. The argument put forward 

by Counsel for the Families that it would have been embarrassing for 

the families to testify at the hearing as a result of the deceased’s 

involvement with the security forces of the time is not convincing

The issue of proportionality was also raised.  

In this respect too, I do not agree with my fellow committee members. 

Even if it were to be accepted that Second Applicant, Nieuwoudt, was 
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the co-author of the actual decision to kill the deceased, the issue of 

proportionality should not be allowed to stand in the way of granting 

him amnesty.  I do not agree with the argument that as a result of the 

five months that had lapsed between the time that the deceased 

were first suspected of leaking information to the ANC and their killing,

“the deceased would not have divulged the key information which the

Second Applicant sought to protect”. Admittedly some information 

may have slipped through the net, but, according to the Second 

Applicant, they were at all times under surveillance, their mail was 

being monitored and security measures been tightened.

Proportionality was always a difficult issue to deal with in amnesty 

applications and although the precedent system does not apply in 

amnesty applications, a committee should at least strive towards some 

degree of consistency in applying the various provisions of the Act. 

Amnesty was granted in a number of applications where persons who 

were only suspected of having been collaborators of the Apartheid 

Regime were necklaced in a most brutal way. In the case of the 

murder of Amy Biehl, who was a foreigner and an innocent outsider, 

and in the case of the St James Massacre, innocent churchgoers were 

killed. In all these case the issue of proportionality did not prevent 

amnesty being granted.

It is true that on Second Applicant’s own evidence the possibility of 

transferring the deceased and other steps were mentioned and 

discussed when he first reported the situation around the deceased to 

Gilbert. However, the situation had become more problematical as 

time progressed. It must also be borne in mind that at this time the 

leaking of information to the liberation movements had become a real 

threat to the Government of the day as a result of the disclosures 

made by Dirk Coetzee and other former security policemen. Surely, 
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proportionality must be judged within the context of prevailing thought 

and circumstances at the time.  

Furthermore, if proportionality were to be an obstacle in the 

application of Second Applicant it is hard to understand how amnesty 

could have been granted in any of the applications of security 

policemen. In all those instances, other options available in terms of the 

law were also available.

In the result, I am of the opinion that amnesty should also be granted to 

the Second Applicant, Gideon Johannes Nieuwoudt, for the murder of 

the deceased in Motherwell on 14 December 1989. 

F J Bosman

Member of the Special Amnesty Committee
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NPA decides not to re-charge Wouter Basson

The National Prosecuting Authority of SA (NPA) has concluded that a
fresh prosecution of Dr. Wouter Basson on the charges originally quashed
by the Pretoria High Court is in law not permissible. 

This follows the NPA's thorough consideration of the judgment by the
Constitutional Court passed several weeks ago, and all the relevant
principles relating to the doctrine of double jeopardy.

Dr. Basson was originally prosecuted in the Pretoria High Court on
charges ranging from conspiracies to assassinate members of the
liberation movements, misappropriation of State funds and dealing in
drugs.

The trial court quashed charges relating to conspiracies to murder
persons outside the borders of the Republic on the basis that the South
African courts lacked jurisdiction to try such offences. The trial court
later granted the accused discharge on other charges and ultimately
acquitted him on the remainder of the charges.

The State sought to appeal to the Supreme Court of Appeal on legal
grounds. The trial Court only granted the State leave to appeal on
limited and conditional grounds. The State petitioned the Chief Justice
in respect of the other grounds where leave to appeal was refused.  

The Supreme Court of Appeal found that the State was only entitled to
appeal on grounds of law and in that regard, was bound further by its
earlier ruling. The Court found that all the grounds relied on by the
State were factual and consequently, no appeal could result therefrom,
even if such findings were incorrect. The Court also implied that the
State had no right to a fair trial and that the Constitution protected
only the rights of an accused. Consequently, the State was denied leave
to appeal.

The NPA took the decision of the SCA to the Constitutional Court. The
appeal was based on three grounds, namely: 

* Bias on the part of the Trial Court 
* The exclusion of the bail record as evidence in the main trial;
and 
* The quashing of the conspiracy charges 

At a preliminary hearing in November 2003, the Constitutional Court
found that the State was entitled to the protection of the Constitution
in the prosecution of the criminals and that the above grounds were in
fact constitutional matters in respect of which the State could appeal.

The leave to appeal was argued in February 2005 and the judgment was
handed down in September 2005. On the issue of bias the Constitutional
Court found that although the State was entitled to appeal on this
ground, it had failed to establish that the judge was in fact biased,
although it accepted that the judge had made a number of incorrect
findings in law and on facts and found that the version of the accused
on the commercial charges was improbable. On the second issue, the
Constitutional Court likewise found that the State was entitled to
appeal against the exclusion of the bail record, but it failed to prove
that the judge's ruling was incorrect. In respect of both these grounds,
the appeal was dismissed.  

On the third ground, the Constitutional Court found that both the Trial
Court and the SCA had erred in finding that a South African Court could
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not try the conspiracy charges. It set aside the order quashing the
charges and indicated that the State could now, at its discretion,
re-institute these charges, provided that it could overcome the obstacle
of double jeopardy. It decided that the issue of double jeopardy had to
be adjudicated by the Trial Court if a fresh prosecution was instituted.

It is an intrinsic principle of South African law that an accused cannot
be tried twice on the same offence or on substantially the same offence
irrespective of whether he was convicted or acquitted in the first
trial.

In this matter, the State had originally formulated six individual
charges of conspiring to kill persons outside the boarders of the
Republic as well as other charges relating to conspiracy to kill persons
inside the boarders. The State also added an additional charge, namely
count 63, which incorporated all the conspiracies which had been charged
as individual counts, in essence therefore, count 63 was an exact
duplication of the individuals counts.

The Trial Court quashed the individual counts relating to external
conspiracies on the basis that it lacked jurisdiction to try them, but
allowed the State to lead evidence on the self same charges for the
purposes of count 63. In its final judgment on count 63, the Trial Court
analyzed the evidence presented by the State on these charges, found
that the evidence failed to established the guilt of the accused and
acquitted him. 

The NPA's view is that had the trial court been consistent, it would
have refused to make a finding on the external conspiracies referred to
in count 63 as it had earlier ruled that it lacked jurisdiction on such
charges. The upshot of this is that Dr. Basson has in fact already been
acquitted on the quashed charges.

Issued by Makhosini Nkosi, NPA Spokesman. Tel: 012 845 6760 or 082 824
2576. E-mail: media@npa.gov.za.  
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