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Zusammenfassung

Die Studie erforscht institutionalle Arrangements, die auf eine Privatisierng des
Agrarlands in der Republik Georgien abzielen, deren Formalisierung der Eigen-
tumsrechte den letzten Schritt der Agrarreformen darstellen, und speziell, wie sich
die Durchsetzung des Rechts auf Privateigentum entwickelt hat. Laut Schitzun-
gen ist bisher nur ca. ein Drittel des Landes registriert. Das Ziel der Analyse dient
dem Verstdndnis, wie sich politische Reformen, die eine Privatisierung des Ag-
rarlands beabsichtigen, auf den Landbesitz allgemein und die Agrarproduktion im
Besonderen auswirken. Anhand von zwei der fithrenden landwirtschaftlichen Ex-
portprodukte — Haselnuss und Wein —, verfolgt die Studie methodologisch einen
abduktiven Forschungsansatz, der von Triangulation geleitet ist. Die Ergebenisse
basieren auf einer Umfrage, Fokusgruppen-Interviews mit Agrarproduzenten so-
wie Interviews mit Leitern verarbeitender Betriebe, Reprisentanten der Regie-
rung sowie Experten. Die Ergebnisse zeigen einerseits, dass Nutzungs- und spéter
Eigentumsrechte konstant kraft einer ,property rule’ durchgesetzt wurden, und
somit einen Status quo gesichert haben, der besonders die Mitglieder ehemaliger
einflussreicher (lokaler) Regierungskreise begiinstigt hat; demgegeniiber haben
die Reformen kontinuierlich Unsicherheit unter der Landbevélkerung erzeugt —
indem die Durchsetzung privater Eigentumsrechte von einer ,property rule’ hin
zu einer ,liability rule’ verdndert worden ist —, wahrend die erforderlichen Kosten
zur (Wieder-)Erlangung der Besitzanspriiche zunehmend den ehemaligen Rechts-
inhabern aufgebiirdet worden ist. Die Ergebnisse lassen eine potentielle Umver-
teilung in Form konzentrierten Landbesitzes vermuten, wihrend die Mehrheit der
Betriebe kiinftig auf die Durchsetzung von Landnutzungsrechten vertrauen darf,
um ihre Subsistenzwirtschaft fortzufiihren.
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Abstract

This study focuses on the institutional change of agricultural land privatization in
the Republic of Georgia, where the formalization of private property rights forms
the last step of the agrarian land reforms, and specifically how people’s entitle-
ment to land has been protected over time. It is estimated that so far only about a
third of the land has been registered. The aim of the analysis is to understand how
political reforms targeting land privatization have affected land ownership, and to
show the effects on agricultural production. By focussing on two leading export
products of Georgian agriculture — hazelnut and wine — the study methodologi-
cally follows an abductive research strategy led by the principles of triangulation.
It is based on survey data, focus groups interviews with agrarian producers as well
as interviews with processors, government representatives and experts. The re-
sults reveal, on the one hand, that by constantly enforcing use and then ownership
rights according to a property rule maintained a status-quo which has mainly fa-
vored former influential (local) government circles; in contrast, the reforms have
persistently generated insecurity to rural neighborhoods — by changing the en-
forcement of people’s private ownership rights from a property rule to a liability
rule —, while the emerging costs to (re-)claim ownership were increasingly shifted
to the former right holders who can hardly raise the required financial means. The
results suggest a re-distribution of land in the form of a rising concentration of
land ownership, while the majority of agricultural producers may rely on the
granting of use-rights to proceed with their subsistence farming in the future.
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1 INTRODUCTION

[T]o that in life which tends to make these tangible substances count for most in the daily
lives of a people, namely, good-will, fellowship, mutual sympathy and social intercourse
among a group of individuals and families who make up a social unit, the rural community.
(Farr 2004: 11; cited from Hanifan 2016)

1.1 Initial interest to study the phenomenon

Located between the mountain ranges of the Greater and Lesser Caucasus Georgia
is, with a total of 69,700 km? the smallest successor state of the former Soviet
Union. Georgia is, however, considered as “hotspot” of biodiversity on both a
European and global scale (Bedoshvili 2008; Zimina 1978):! Of the world’s 34
so-called “biodiversity hotspots” Georgia lists two and is designated as “a haven
for biodiversity” (IUCN 2012). It is a place where “[e]cosystems and landscapes
change over short distances from high mountains of the Great Caucasus, and from
a fairly western European climate to Mediterranean landscapes by the Black Sea
and steppes in the East and South East” (Didebulidze/Plachter 2002: 89).? In ad-
dition to its great variety of landscapes, “Georgia is considered to be one of the
centres of origin of many domesticated plant and animal species, greatly support-
ing the agrobiodiversity of the region” (IUCN 2012). Of the country’s overall ter-
ritory, mountains cover 54%, highlands make up 33%, and valleys or lowlands
comprise 13% (Didebulidze/Plachter 2002: 90). Due to its diverse climate and
soils Georgia’s agricultural sector has a rich history (Didebulidze & Urushadze
2009: 241). The Georgian Soviet Socialist Republic was not only an important
food (and minerals) supplier, but served as “center of tourism for the centralized
state economy” (Slider 1995: 190). In Soviet times, agriculture generated high
value export products, e.g. tea and citrus, as well as “wine, other alcoholic bever-
ages, fresh and processed fruits and vegetables, essential oils and spices” (Didebu-
lidze & Plachter 2002: 90). The country also “played an important role in supply-
ing food products and minerals and as a center of tourism for the centralized state
economy” (Slider 1995: 190). Production was organized either in large-scale,
state-owned enterprises (sovkhoz) or collective farms (kolkhoz) that were centrally
managed and controlled; rurally located families additionally cultivated 0.25 ha
of state-owned land for their own production — the so-called household plot (Eb-
anoidze 2003).

The discovery of “the world’s oldest wine - a vintage produced by Stone Age people 8,000
years ago” is attributed to findings in Georgia (Keys 2003; McGovern 2007).
Traditionally, cattle were kept in Western Georgia while sheep keeping prevailed in East-
ern Georgia (Didebulidze & Plachter 2002: 97).
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With the dissolution of the Soviet Union agricultural output decreased dramat-
ically, as was the case in other republics of the former Soviet production and dis-
tribution system (WTO 2009a: 62). Agricultural production, which accounted for
approximately 50% of GDP in 1991, only generated 10% of GDP in 2015. Sim-
ultaneously, the amount of people involved in agriculture actually increased. In
1990, 25% of the population were employed in the agricultural sector, whereas
today more than half of the labor force is engaged (part- or full-time) in agricul-
ture, with subsistence farming dominating (World Bank 2015b).

In a televised address in 2007, the incumbent President declared that securing
property rights was ‘““a cornerstone of our country’s development” and raised ob-
jections against “those people who make allegations about the violation of prop-
erty rights in Georgia:* soon our country will join the list of the top 20 business-
friendly countries” (Civil Georgia 2007b). Though multiple cases of property
evictions later became publicly known (TI Georgia 2010, 2012a, 2012b), the Pres-
ident’s promise did come true: Georgia climbed from 112 rank in 2005 to a top
Doing Business performer classified by the World Bank in 2008 (World Bank
2009: 16). In fact, thanks to a newly established land register, Georgia ranks first
in property registration worldwide (World Bank 2015a).

My decision to focus on land privatization in Georgia was prompted by the
findings of an explorative research stay in July 20114, which was initially directed
toward analyzing overgrazed pasture land and a rapid increase of exported sheep
beginning in 2010. Further evidence gathered during my fieldwork shifted my
focus to examining the current state of property rights in Georgia, the work of
donor agencies and diverse patterns of land governance, influencing both the ex-
port of sheep and overgrazing. It came to my attention that the export of sheep
from Georgia is based on the efforts of one individual who, during Soviet times,
came from a rather well off-family and was later financially supported by the Mil-
lennium Challenge Corporation (MCC) and the United States Agency for Inter-
national Development (USAID), followed by organizational support by the Geor-
gian government.’ Subsequently, a rising number of press releases were reporting
on land evictions at the same time as a new property registration scheme was be-

As many of the sources used for this thesis appear to have been written by non-native English
speakers, there are a number of deviations from common English usage in the quotations
used throughout. Rather than unduly altering them or indicating my awareness of these lan-
guage issues with the conventional sic, I will leave them as is, unless they seem likely to
lead to misunderstanding.

As a master’s student of the Social Sciences at the Ivane Javakhishvili Tbilisi State Univer-
sity, Georgia (2006-2008), I was able to gain insight into the local context and became famil-
iar with the agricultural sector as an independent consultant investigating “Farmers’ Organisa-
tions in the Development of Agriculture in the South Caucasus” for the Evangelischer
Entwicklungsdienst (EED) in collaboration with the Caucasus Research Resource Centers
(CRRC), from June to October 2007.

Interview with an expert on sheep herding and exporting (July 13, 2011, Tbilisi).
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ing launched, meaning that formalization of property rights was underway. Alt-
hough property formalization and its effects have been studied extensively in Af-
rica, for example, research on this topic in the Southern Caucasus has remained
quite limited.® Thus, I concluded, analysis of Georgia’s case could fill an im-
portant gap in the literature and add to our understanding of the diversity of ap-
proaches to, and consequences, of land privatization.

1.2 Previous studies

The demise of the Soviet Union together with the fall of the Berlin Wall spurred
an interest in institutional change in the so-called countries in transition
(Blanchard 1997; Swinnen 1997: 2; Arrow 2000; Barrell et al. 2000; Macours &
Swinnen 2000; Roland 2000; Svejnar 2002; Swinnen & Heinegg 2002; Hagedorn
2004; Swinnen & Rozelle 2006; Beckmann & Hagedorn 2007; Bromley & Yao
2007; Gomulka 2007; Spoor 2009). Work in this domain generally examines a
variety of effects stemming from the pace and scope of reforms but also tends to
emphasize that initial conditions matter, and context is one of the main determi-
nants of the paths that transitions take. Moreover, Starr (1988: 6) emphasizes that
“[p]rivatization is a fuzzy concept that evokes sharp political reactions. It covers
a great range of ideas and policies, varying from the eminently reasonable to the
wildly impractical”. It is, accordingly, understood as “a policy movement and as
a process that show every sign of reconstituting major institutional domains of
contemporary society” (ibid. 1988: 6). Research on Georgia’s transition, espe-
cially with respect to the privatization of agricultural land, is limited. Starr’s re-
flection on the challenges of the transition process though mirrors well how the
allocation of property rights have shaken politicians and farmers to their very
foundations during these first years.

In Georgia, the first reforms intending to privatize land were led by the Repub-
lic’s first President, Zviad Gamsakhurdia (1990-1992), in the aftermath of a coup
d’état which was accompanied by inter-ethnic wars in the breakaway regions of
South Ossetia and Abkhazia as well as civil unrest in Samegrelo, which led to an
unstable domestic political environment until 1995. Georgia’s less than favorable
initial conditions were aggravated by the fact that “constant changes in laws and
institutions [...] led to the often violent settlement of disputes and to people re-
treating deeper into a private world of patronage, family support, and illegal meth-

6 This line of thought is supported by the fact that searching for literature on the Web of Sci-

ence (latest search on July 24, 2017) brought only four results for “land privatization Geor-
gia”, of which only two refer to the topic in question, whereas one article deals with agro-
food processing and the other with metal contamination of agricultural soils. Meanwhile, a
search for “land individualization” generated only one result. The three relevant sources
are presented below.
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ods of survival” (Jones 2000: 49). As a result, the rural population has been rely-
ing on traditional methods of production because, as previous field work has
shown, the bonding nature of interactions between peasants provides a much
more secure environment than changing production and risking their familiar and
habitual setting (Buschmann 2008). Georgia’s GDP dropped to 20% of its pre-
war level till mid-1990s (Christophe 2004a: 90), whereas the share of agriculture
reached 64.4% in 1994 (Kegel 2003: 148).

Based upon this disparity, the process of distributing land has been character-
ized as having been “designed to be incomplete” (ibid. 2003: 12), in view of the
fact that “[t]he land reform process was incomplete and gave discretion to the
local elite and the managers of the state and collective farms to influence [...]
implementation” (ibid.: 13). In particular, “people who were empowered during
the previous system tried to preserve their network and to benefit from privatiza-
tion” (Bezemer & Davis 2003: 9). Moreover, “the initial land reform legislation
did not provide legal procedures for the introduction of full and enforceable pri-
vate property rights” (ibid.). Within this context, Lerman (2004a) summarizes the
main obstacles surrounding land transactions in contemporary Georgia as follows:
First, bureaucratic complexity, namely high transaction costs due to complicated
bureaucratic procedures, inadequate computerization, staff shortages and preemp-
tive purchasing rights for local populations; second, administrative restrictions
and an absence of alternative employment opportunities; and hence, third, eco-
nomic behavioral choices among rural populations: Land is regarded as a safety
net which decreases incentives to sell it, whereas leasing is viewed as being
equally less attractive, as a result of “weak contract enforcement” (ibid. 2004: 71).
According to USAID (2010: 7), the issue of bureaucratic obstacles toward land
transactions has been solved: By 2010 it is said that the registration of land has
been made “relatively inexpensive, simple, fast, and effective” (ibid. 2010a: 7),
due to the simplification and digitalization of the registration process (ibid.: 8).

The latter, the so-called formalization of property rights, meaning official reg-
istration of rights to immobile property located within a particular cadaster had
been introduced by law in 1999 whereas the set-up of a cadaster by the National
Agency of Public Registry (NAPR) was not completed before 2008. The registra-
tion process though is viewed critically, however, due to its high cost and organ-
izational flaws. First, it costs at least 153 Georgian Lari (GEL) [~ 62 USD] “for
registering one piece of land up to 500 square meters” (ibid.).” Second, holdings
are generally fragmented, with agricultural land plots of 2—4 parcels per house-
hold on average (cf. Lerman 2004a). Third, remote areas were never subject to
land surveying and, hence, have been excluded from the cadastral system, so “re-
quests to register property located in these zones have been denied” (T1 Georgia
2012a).

71 Georgian Lari (GEL) = 0.404984 USD (September 20, 2017).
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Christophe (2004a) analyzed institutional arrangements on the local, regional
and central levels in Kutaisi, one of Georgia’s former Western administrative
units, showing that frequent changes of rules and constant amalgamation of the
formal and informal sectors are — in contrast to most other theoretical accounts
attempting to explain the emergence of corrupt networks — not signs of an often-
proposed “weak state” that is not capable of stability and enforcing its own rules.
Rather, Christophe illustrates the complementary nature of a system that uses for-
mal institutions to secure access to resources through informal institutional ar-
rangements, where the production of uncertainty serves as the very means to se-
cure power (Mardin 1969).% The ruling elite has applied two primary techniques
to maintain (relatively efficient) political control over economic resources (Chris-
tophe 2004a: 94-95): First, through steady encroachment on formally recognized
rights to private ownership, via the state’s ability to break and change its own
formulated rules at any time, and, second, through the state’s potential to selec-
tively and randomly regulate and sanction as a means to discipline economic com-
petitors. The ruling elite is, thus, not comprised of an oligarchy that colonizes state
agencies but, rather, a bureaucratic elite that possesses legal means of violence
and manipulates the state’s regulative capacity to prevent the creation of an inde-
pendent economic counterweight (ibid.: 95). Especially vis-a-vis donors, Geor-
gian state officials typically present simulations of political reforms to secure fur-
ther access to financial resources (2004a: 73-74).

According to Christophe, in Georgia official rules neither give any legally bind-
ing guarantees nor provide clear instructions for officially recognized practices;
meanwhile, unofficial rules may be linked to networks of political supporters that
either provide exclusive access to the market or might be used to block potential
opponents from such access (ibid.: 97). In particular, Christophe underlines the
social origin of power as a traditional Georgian characteristic, where personal re-
lationships are not the consequence but, rather, a precondition for accessing lu-
crative posts (2004a: 60). Moreover, seen through the lense of path dependency,
in contrast to the other Soviet states, the Georgian Socialist Republic exhibited an
extraordinarily high degree of institutionalized corruption, where informality and
criminality were always closely related (Christophe 2004a: 59; Turmanidze
2001).!° In addition, the limited capacity of the socialist state to penetrate the rural
populace not only led to the exclusion of the rural population from many correc-

In total, Christophe identifies five patterns that have shaped and maintain the Georgian
power structure: First, creation of uncertainty; second, manipulation of conflicts; third, pri-
vatization of risks; fourth, destroying of interpersonal trust; and, fifth, preemptive coopta-
tion of potential competitive elites (2004a: 89—179).

Often cited is the fact that the productivity of privately cultivated fruit and vegetable plots
was five times higher than in state-owned kolkhozes (ibid.: 59). Thus, even though official
numbers showed an average income per household, Georgians possessed the most cars and
houses in comparison to other Soviet republics (ibid.: 89).
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tive measures by the Socialist regime but also to the preservation of many infor-
mal traditional practices. For example, Soviet brigades were comprised of rela-
tives, and their payment schemes were not in line with official Soviet rules but,
rather, according to the social status of their members (namely, position within
the state hierarchy) and the size of land that was brought in by a household to the
joint production site (ibid.: 60).

Christophe thus identifies three sources for the institutionalization of contem-
porary agricultural property-related behavior in Georgia: former socialist state
structures, neo-patrimonial clientelistic networks, and the survival of traditional,
clientelistic arrangements (ibid.). It is exactly the fusion and changing applicabil-
ity of these rule sets which makes reasonable (economic) foresight virtually im-
possible (ibid.: 100). In contrast, these conditions provide room for maneuver and
favor the interests of insiders, while outsiders are kept out and potential competi-
tors eliminated. Additionally, some sectors exhibit agglomerations of ambivalent
rules, such as vis-a-vis local governance (Turmanidze 2002), while others, fore-
most trade and transport, are based on a detailed body of rules and regulations that
can hardly be followed (ibid.: 88). The latent non-institutionalization of specific
rules serves as an instrument to spread uncertainty and facilitate control (ibid.:
121). Especially from Turmanidze’s work on the legal basis of land privatization
in the 1990s, we can see that details on how to organize the distributional process
administratively were explicitly left out in a way that ultimately privileged a spe-
cific clientele (ibid.: 135). In this vein, she stresses the outstanding capacity of the
Georgian state apparatus to adapt constantly to changing environments (ibid.: 83).

When Georgia regained its independence, as in other republics of the Soviet
production and distribution system, agricultural output decreased dramatically
(WTO 2009b: 62). Seeing that Georgia was the sole provider of tea, wine and
citrus fruits within the Soviet system, it consequently suffered from losing its for-
mer monopoly rents (Christophe 2004a: 89). The Government of Georgia (GoG),
led by Eduard Shevardnadze (1992-2003), thereafter received heavy financial as-
sistance from international donors, mainly the European Union, World Bank and
International Monetary Fund (IMF; (Papava 2003). Moreover, Georgia did not
liberalize its trade sector to any significant degree nor did it manage to diversify
its export markets but, instead, continued to rely on agrarian production. Privati-
zation measures, on the other hand, failed to create competition among banks and
other formally state-owned enterprises (Gylfason & Hochreiter 2009: 366).
Though prices were stabilized and inflation kept under control, corruption and
related issues remained a major challenge up to the change of political leadership
in 2003 (ibid.).

Given these conditions, the immediate post-Soviet epoch has been character-
ized as being rife with “corruption, organized crime, nepotism, human rights
abuses and ethnic strife” (Jones 2000: 42), up to the transfer of power to Mikheil
Saakashvili (2004-2013). The reign of the latter though — initially accompanied
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by massive support from Western donors for his successful steps toward “reduc-
ing bureaucracy, combating petty corruption, improving tax collection, service
delivery and infrastructure” (Mitchell 2009: 171) — resulted in a severe imbalance
of governmental branches (ICG 2007). A massive power transfer toward the ex-
ecutive was set in motion (Reisner & Kvatchadze 2005: 13), with the judiciary,
which lacked any experience in modern commercial law, becoming dependent
upon it (EBRD 2006: 19). Saakashvili’s reign was further criticized for a lack of
access to information on political processes and lack of transparency vis-a-vis the
political decision-making processes. In addition, reforms devoted to extending
municipalities led to a decline of finances and, consequently, a lack of access to
various services on the local and regional levels (T1 Georgia 2008). In particular,
requirements to levy property and land taxes became extremely difficult to en-
force, due to an intransparent property transfer process that took place from the
central to the local levels (T Georgia 2008: 3).

Consequently, reforms aiming to increase the role of self-governing bodies on
the local level failed. As Reisner and Kvatchadze (2005: 13) propose, “the conflict
about the distribution of, and access to[,] scarce resources especially in rural areas
has been intensified, since it creates opportunities of self-enrichment for a few in,
or those connected to[,] central positions”. Critiques of the lack of “transparency,
accountability and credible investigations into disturbing cases of official abuses”
(ICG 2007: 1) mounted, culminating in public protests in 2007, which resulted in
massive use of force “against peaceful demonstrators, the violent closure of a pri-
vate television station and the imposition of emergency rule [which] brought a
halt to hitherto unquestioning Western support of the Georgian leadership” (ibid.
2007: 1). Thus, in the aftermath of Saakashvili’s reign, critical calls grew louder
regarding the role of donors and non-governmental organizations (NGOs). A pa-
per by Chatham House argues that, as a result of the post-Soviet transition process
in Georgia,

a rather elitist non-profit-organization sector emerged, which focused on professional
consulting and service provision. [...] The elitist nature of NGOs is largely attributable
to the fact that their main sources of funding are foreign. Western money allows NGOs
to attract talent, but their full-time employees are more comfortable networking with
Western embassies and various state agencies than holding town hall consultations and
engaging with citizens. (Lutsevych 2013: 4)

Accordingly, the funding practices of donors toward NGOs has resulted in a so-
called NGO-cracy, with a negative impact on Georgia’s civil society:

Western funded organizations are not anchored in society and constitute a form of ‘NGO-
cracy’: a system where professional NGO leaders use access to domestic policy-makers

and Western donors to influence public policies without having a constituency in society.
(ibid.: 4)
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Although bottom-up voices from civil society representatives are rather weak,
trust in the church remains relatively high, leading to “a strong social outreach
allow[ing] religious institutions to play a role in the development of civil soci-
ety” (ibid.: 9). As an expression of this power, “[o]ne of the largest demonstra-
tions in recent years in Georgia was a protest march in Tbilisi by thousands of
people, led by the priesthood, against the law on religious minorities” (ibid.:
9).!! Consequently, “[t]he weakness of civil society not only renders citizens
helpless to prevent backsliding by ruling elites, it also allows those holding
power to commit abuses”. In 2012, the newly elected Prime Minister, Bidsina
Ivanishvili, opened the way for passing new laws to improve the independence
of the judiciary (T1 Georgia 2013) and set the course for “a dramatic change in
the government’s spending priorities” (TI Georgia 2014b). Whether any
changes actually resulted from this that led to more support for the Georgian
agricultural sector will be treated below.

In the late 1990s, Lerman reported on the outcomes of land distribution in Geor-
gia and their impact on agricultural production (Lerman 1996, 1999), indicating
that small-scale farming was constrained by a lack of agricultural machinery, an
inability of small-scale farms to specialize, and the high prices of inputs (Revish-
vili & Kinnucan 2004: 56). In a later survey, Lerman (2004) compared land re-
forms in the three South-Caucasian Republics — Armenia, Azerbaijan and Georgia
— which all exhibited high levels of agricultural production and employment in
relation to overall GDP, especially in view of the relative scarcity of land in those
countries. These three states applied similar approaches in favor of land distribu-
tion to individual households but, Lerman stresses that, unlike the land-quality-
oriented provisioning in Armenia and Azerbaijan, allocations in Georgia were
granted based solely on local availability of land (Lerman 2004b: 66), and soil
quality or the availability of water were not taken into consideration.

Cemovich (2001) provides an overview of the land-reform process in Georgia,
with formalization of ownership seen as the final step. The author highlights the
lack of a legal basis to land ownership prior to 1999 and outlines the effects cre-
ated by obstacles to transfering state property to individual users. Land was trans-
acted on the basis of trust and lacked any documentation, leading to gaps between
official records and actual land holdings (Cemovich 2001: 85). Meanwhile, Kegel
(2003) stresses that average farm size in Georgia varies greatly regionally, ranging
from 0.39 to 0.96 ha, with densely populated villages having even lower average
sizes (Kegel 2003: 150). Bezemer and Davis (2003) illustrate how earlier manag-
ers of kolkhozes and sovkhozes, as well as other members of the local elite, have
benefited from the transition process, namely by keeping control over “privatized”
assets, either through family ties or links to local officials and their networks
(Bezemer & Davis 2003: 9; Swinnen 1997). Another avenue for profiting from

" The support of a rather homogenous, not open, society by the church can further be seen in
the fact that “93 per cent of respondents in Georgia [...] said they would not like to have
homosexuals as neighbours” (Lutsevych 2013: 9).
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the reforms was provided by legal changes in the taxation system (Bezemer &
Davis 2003: 9-10). No land tax was levied until 1997, but the list of taxes to be
paid to the local bureaucracy became steadily longer starting in 1999, with the
result that some farmers began paying bribes to local tax-collection officials,
which amounted to less than the taxes themselves, whereas others decided not to
register their land to avoid further tax payments (ibid. 2003: 10).!2

A study by Ebanoidze (2003) gives an overview of the decade-long process of
transferring property rights to land from the state to individual households,
providing a synopsis of the legal framework, land administration and management
structures as well as the involvement of many donors, such as USAID, GIZ and
the Word Bank, that were engaged in supporting emergence of the land market
(see below and chapter 4.3). The author critically assesses the low share of privat-
ized land and the subsequent small, fragmented plots that resulted from land dis-
tribution and the lack of coordination among the various donors to finalize the
process of land registration.'> Moreover, it is emphasized that the “functions of
administering and disposing of particular state properties and of land registration
function are not differentiated” (Ebanoidze 2003: 138). Moreover, the author
stresses the overlapping of local and state agencies assigned with land administra-
tion, management and policy development (ibid. 203: 138).

The share of state-owned agricultural land that was leased out in the early 2000s
— about half of the total land under state ownership — is analyzed by Tsomaia
(2003a), revealing that a quarter of the total land owned by the state in the early
2000s was leased by only a handful of individuals or legal entities (Tsomaia 2003:
8). On the other hand, Tsomaia highlights the short leasing periods of ten years or
less granted in 1996, whose continuation after contract end was still uncertain at
the time of the enquiry. Salukvadze (2006) summarizes the outcomes of the first
phase of land privatization and shows that, by 1999, about 75% of agricultural
land was still under state ownership, whereas 55% of arable, 68% of perennial,
29% of hay and 5% of pasture land had been privatized (Salukvadze 2006: 5). He
also illustrates the first years of implementing the title registration (or land admin-
istration) system and the lack of co-ordination among the multiple donor organi-
zations, resulting in system incompatibilities due to different and competing tech-
nical approaches (ibid. 2006: 8).

12 Sikor and Mueller (2009: 1309) reveal the challenges posed by state-led top-down initia-
tives, which “cause land reform programs to miss out important developments on the
ground and fail to enlist support from relevant actors. Reliance on bureaucratic modalities
hinders the adaptation of state action to tenure arrangements and authority relations on the
ground”.

Land fragmentation in Georgia is identified by Lerman (2005: 1) in terms of land use,
which he calls “farm fragmentation”, in contrast to fragmentation of land ownership, as
was the result of restitution in e.g. the Czech Republic or Bulgaria, where plots were di-
vided among several heirs (cf. Sklenicka & Hladik 2009; Dirimanova 2005). His survey
results stress that “land productivity declines as farm fragmentation increases” (Lerman
2005: 4).
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Gvaramia (2013) gives a detailed breakdown of land privatization in Georgia
and focuses on the installation of a 21-km long state-border corridor where pri-
vatization of land was prohibited (Gvaramia 2013: 6). But even though Article 14
of the Constitution of Georgia grants the principle of equality “regardless of race,
color, language, sex, religion, political and other opinions, national, ethnic and
social belonging, origin, property and title or place of residence” (1995), the lim-
itations were mainly placed upon “the Kvemo Kartli and Samtskhe-Javakheti re-
gions owing, most likely, to the large non-ethnic Georgian local populations”
(Gvaramia 2013: 6). Also another study emphasizes both the distribution as well
as the leasing out of state land to rural dwellers as being a highly intransparent
processes, for local governments did not provide sufficient information to local
residents (GTZ/CIPDD 2006: 7). As a consequence, “land was rented out primar-
ily in the form of large lots to firms and private persons” (ibid. 2006: 7) not be-
longing to the region, whereas local farmers subleased the land, at times to several
intermediaries; meanwhile, other leaseholders did not rent out the land but “hired
local peasants as day labor” (ibid.: 7). These cases reveal unequal treatment of
Georgians and ethnic non-Georgians with regard to receiving land, which were
finally resolved through land allocations in 1994: The border corridor was reduced
to a 5-km swath in 1998 and, although restrictions were placed on land use to
preserve border security, such as prohibitions against constructing certain kinds
of structures therein, farming activities and land ownership within the zone were
allowed (ibid.: 7). Gvaramia (2003) furthermore outlines the legal changes result-
ing from the approval and operation of the Civil Code of Georgia from 1997,
which introduced mandatory property registration. The first law that allowed the
registration of rights to land and other fixed came into effect in 1997. In 2004, the
National Agency for Property Registration (NAPR) was launched, which replaced
the State Department for Land Management (SDLM).'* From 2004-2006 the data
was transferred from the SDLM to NAPR. In 2005, the Parliament of Georgia
adopted the Law on Registration of Rights on Fixed Assets. In 2008 the Law on
Public Registry eventually “regulates the activities of the Public Registry as well
as all issues related to the registration of rights” (Gvaramia 2013: 8); from 2009
the NAPR was finally in charge of property registrations under the Ministry of
Justice (MoJ; USAID 2011b: 5).

Legal proof of ownership obtained during the initial reform process from 1992
on was the so-called handover document, issued by a local self-governing body

4 From 1998 to 2004, the SDLM was responsible for implementation of agricultural land re-
forms and registering rights in fixed assets (not land). Before 1998, the the Bureau for
Technical Inventory (BTI) was responsible for registering buildings. With the liquidation
of the SDLM, the NAPR became engaged in registering property rights in land as its pri-
mary task, though it also grew in other competences and is now responsible for registering
any kind of ownership in the public and private/business domain (Gvaramia 2013: 8).
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(sakrebulo) (Gvaramia 2013: 8).!> According to estimates, 30-35% of the newly
created land “owners* did not obtain any document, but registration of ownership
at NAPR is still possible by applying to the Archive Unit of the relevant munici-
pality that keeps records.'® In the aftermath of the the reforms, the GoG initiated
a systematic land cadaster with the land’s registrations free-of-charge (ibid.: 9).
Collaboration with the USAID-funded Land Market Development project (1999—
2005) “ensured a systematic cadastre measuring of up to 2.5 ha land parcels and
their registration into the Public Registry” (ibid.). Seeing that the latter included
a registration fee of GEL 50 [USD ~ 20], in 2012 the Public Registry began im-
plementing a project for “the systematic primary registration of agricultural lands
and the specifics of their borders” (ibid.), through which all agricultural land in
Georgia was to be registered but the populace would not be charged for the sur-
veying and registration services involved. Yet, the survey work registered by
NAPR was reportedly marked by inaccuracy, with “survey and other errors still
aris[ing] with some frequency. The extent of the undiscovered and uncorrected
errors is not known, and estimates of current registrars range [from] 10% to over
50% of cases, depending on the area” (USAID 2011b: 14). This situation has been
further aggravated, because the resulting median-sized farms of 0.75 ha are split
between two or three plots (Lerman 2005: 1), and resurveying of individual par-
cels is required together with registration of ownership (Bechtolsheim et al. 2012:
6), but “the current rule is that the costs of correcting the survey work has now
been shifted to applicants for registration in the new cadastre, which may delay
completion of the new cadastre and be burdensome for lower income land own-
ers” (ibid. 2012: 6). As a result, based on the latest estimates, only 20-30% of
agricultural land has been registered thus far (USAID 2013: 7). A subsequent
hitch to land registration also arose:

The associated costs are regarded as relatively high, especially in rural areas (with low
plot values). As a result, land sales often take place solely on the basis of a transfer cer-
tificate [...] and the transaction does not get officially recorded within the land register.
Such informal transfers of property ultimately will complicate proof of ownership and
facilitate respective disputes, especially over the long term. (KfW 2011: 4)

Hence, even though primary registration and measurement of land boundaries was
to be carried out free-of-charge, high actual costs being passed on to farmers — to

15 In some cases, the SDLM certified the origin of land rights stemming from the initial re-
form era (ibid. 2013: 8).

16 The process is regulated by the Law of Georgia on Recognition of Property Rights of the
parcels of Land Possessed (Used) by Natural Persons and Legal Entities under Private Law
(2007). Lawful possession applies to the possession of land and adjoining buildings before
2007, together with holding one of the following documents: “certification characteristic
(issued by the Technical Bureau Archive of the Public Registry), excerpt from the House-
hold Book or the list of land distribution (to be found at the district archives), book of the
gardener (document certifying membership of collective gardening) or certification of as-
sets from district archive”.
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register their landed property, plus entailed surveying costs — seem to have coun-
teracted the intended effect. Summing up this contradictory situation and its re-
sults, the Georgian newspaper Kviris Palitra declared that “land privatization,
which has to be completed by May 1, 2011, is suspended at this stage, because
the government works on new rules and prices” (DWVG 2011a). To the best of
my knowledge, no study has yet analyzed the institutional genesis of property
rights in agricultural land and its impact on agricultural production in Georgia.
Thus, the following study is intended to fill this niche.

1.3 Land privatization examined through the lenses of Public Choice and
New Institutional Economics

The present thesis is premised on the ideas of the New Institutional Economics
(NIE), a rather novel research paradigm in the social sciences (Williamson 2000:
596).!7 Both classical political economists, associated with Adam Smith or John
Stuart Mill, and early neoclassical economists, such as Paul Samuelson or John
Maynard Keynes, “tend to disregard the institutional framework within which
economic activity takes place, and the ongoing exchange relationships that con-
stitute that activity in the first place” (Boettke & Marciano 2015: 54). The strength
of this more recent stream of thought and the reason for its actual application is
its focus on (the economics of) institutions and the costs of exchange as a measure
for understanding and endogenizing alternative ways of economic organization
and allocation of resources (Eggertsson 1990: 10; Williamson 1975; Coase
1960).!® The NIE permits relaxation of several axioms of the neoclassical eco-
nomics’ agenda, particularly the rational-choice model as well as the assumptions
of costless exchange and full information (Eggertsson 1990: 6—7; Stigler 1961).
By bringing in the effects of uncertainty in economic exchange — one of the key
features of the Georgian transition process with regard to its objectives, the out-
comes and implications of the interactions between the various reforms under-
taken, as well as associated political constraints (and opportunities) producing

17 This stream of thought links insights from e.g. Public Choice Theory, Property Rights The-
ory and Transaction Cost Economics that apply the neoclassical logic based on cost—bene-
fit calculations systematically to the level of institutions (Hagedorn 1992: 192). As eco-
nomic choices over scarce resources target minimizing both production as well as transac-
tion costs, institutional arrangements evolve that attempt to keep both low, in comparison
to alternative forms of economic organization.

18 The neo-classical criteria of comparing economic outcomes in terms of “efficiency” has
proven problematic, however, for “the economist can never say that one social situation is
more ‘efficient’ than another. This judgment is beyond his range of competence” (Bu-
chanan 1959: 137-138). Others propose, “[w]hat matters is not efficiency, but efficiency
for whom?”, (Bromley 1989b: 4). The same applies to endeavors intended to find “opti-
mal” processes of exchange, where output is normative in nature (Eggertsson 1990: 10).
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both winners and losers (Roland 2000: 12—13) — NIE can take into account per-
vasive measurement problems encountered and actors’ inherent drive toward re-
ducing transaction costs (Eggertsson 1990: 27). In the Georgian case, measure-
ments costs have arisen as a consequence of the underlying property rights struc-
ture, the function of the courts and the legal system, “and the complementary de-
velopment of voluntary organizations and norms” (North 1990b: 64).!° As this
study investigates transaction and transition costs under diverse institutional ar-
rangements shaping property rights to land in Georgia, I have drawn on NIE con-
cepts to provide an analytical focus on the diverse contractual arrangements that
have emerged, highlighting the nature of the rights transferred and the conditions
defined for realizing exchange (ibid. 1990: 45). Central here is a concern for eco-
nomic logic and the competitive nature of contractual arrangements, meaning try-
ing to grasp why one contractual form dominates another (ibid.: 53).?° The anal-
ysis is thus of a positive nature, focusing on the economic impacts associated with
alternative institutional arrangements, in accord with Coase’s “Institutional Prem-
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Without some knowledge of what would be achieved with alternative institutional ar-
rangements, it is impossible to choose sensibly among them. We therefore need a theo-
retical system capable of analyzing the effects of changes in these arrangements. (Coase
1988: 30)

Instead of following neoclassical postulates of individuals with stable preferences
and a consistent profit maximization motive, the NIE turns to Herbert Simon’s
behavioral model of individuals aspiring toward “satisficing” under bounded ra-
tionality (Simon 1972, 1983). According to Simon (1983), human behavior is
constrained by a limited capacity to gather and process information adequately;
objectives may vary over time and are shaped by evolving mental processes (Eg-
gertsson 1990: 9).2! Accordingly, “[r]ationality of the sort described by the be-
havioral model doesn’t optimize, of course. Nor does it even guarantee that our
decisions will be consistent” (Simon 1983: 23). Simon’s concept also incorporates
the impact of emotions in the analysis of institutional change, which is a vital
constituent of land ownership in Georgia, as upheavals and demonstrations
against the free-marketization of privately held agrarian and communal pasture
land to non-locals in the period from 2010 to 2013 has shown. The search for and

19 Besides, measurement costs specifically arise in cases of measuring quality, seeing that
asymmetric information may lead to Akerlof (1970) market of “lemons”, where goods of
low-quality drive high-quality goods out of the market (Eggertsson 1990: 196).

20 For example, a particular form of insurance is non-specialization, applied when the costs of
transacting and uncertainty are high, the latter defined as consequence of a problem’s com-
plexity and an individual’s cognitive capacity to solve a given problem (North 1990: 34).

21" Simon (1983) bases his concept on evidence gathered by Amos Tversky and colleagues,
especially when dealing with situations characterized by uncertainty (see e.g. Tversky &
Kahneman (1974).
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comparison of alternatives is, according to Simon (1983: 28-29), grounded on
recognition and intuition which, in turn, is determined by knowledge gained
through past experiences.

Assuming that “the basic structure of property rights is determined by the state”
(Eggertsson 1990: 79), the role of the state within NIE is to impact resource allo-
cation through initial distribution or reallocation of rights or by blocking their
reassignment: “Any redefinition of the structure of property rights by the state has
wealth effects involving both winners and losers™ (ibid. 1990: 40). Endogenizing
“the framework of rules that govern social intercourse” (Boettke & Marciano
2015: 62) became both a theoretical agenda and an empirical challenge within
Public Choice Theory, also termed the New Political Economy, which was devel-
oped from Rational Choice Theories and emerged as a response to a rather static,
centralized and hierarchical theoretical tradition in public administration (Ostrom
& Ostrom 1971: 203). As emphasized by the Ostroms, “Simon elucidated some
of the accepted administrative principles and demonstrated the lack of logical co-
herence among them” (ibid. 1971: 204). Simon (1964) thus established an admin-
istrative theory based for the comparison of alternative institutional arrangments
that evaluates the relative efficiency of available options (ibid. 1971: 204).

Primarily associated with works of Black (1948), Arrow (1951), Riker (1962)
and Niskanen (1971), the role of government, policies and attendant bureaucracy
have been assessd on the basis of economic principles, leading “to a theory of the
failure of political processes” (Mitchell 1988: 107) based on “perverse incentives
embedded in rules of collective choice” (ibid. 1988: 107). Members of govern-
ment, whether in coalitions, teams or as single individuals, are considered to act
rationally by formulating policies and serving interest groups with the aim of gain-
ing or keeping themselves in office (Downs 1957). Just as market actors compete
for sales, government members and office-seekers compete for votes in electoral
processes, including seeking support from agricultural interest groups (Hagedorn
1991, 1994). As Hagedorn proposes, “[t]he number and the unity of interest
groups is a mirror of the policy process” (1994: 414). Establishment of a few large
interest groups, as is the case in Germany or Britain, where a single farmers’ as-
sociation maintains a monopoly position, is supported via incentives by the state
bureaucracy, which prefers to negotiate with only a small number of organizations
rather than with individual splinter groups (ibid. 1994: 414).

Developed during the 1950s and 1960s among political scientists and econo-
mists, three geographic locations in the US — Rochester, Virginia and Blooming-
ton — became the cradles of this research field that centers on how social choices
evolve (Mitchell 1988: 102—104), as detailed in the following.

Rochester school

Researchers based at the University of Rochester (New York) established ele-
ments of positive political science via mathematical explorations, including elab-
orating formal tools and applying behavioral models to voting and the effects of
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decision rules.?? Arrow (1951), for example, showed that, in a two-party electoral
system, no stable outcome is to be expected under repeated majority voting, while
Black (1958) assessed coalition formation and party strategies in his study on vot-
ing in committees, and Coleman (1966) analyzed strategic coalitions, namely the
effectiveness of vote-trading and log-rolling, by applying game theory.

Virginian school

The Virginian stream of institutional thought, notably associated with the work of
economists such as Buchanan (1959b, 1958), Tullock (1967) and Olson (1965),
rejects the tenets of orthodox neoclassical economics — such as centering on equi-
librium outcomes or maximizing social welfare functions (Boettke & Marciano
2015: 54) — but is rooted in the contractual tradition and, regarding “politics as
exchange” (ibid. 2015: 56), critically assesses the role of political processes
(Mitchell 1988: 106-107).%* By focusing on the logic of constitutional decision-
making, (the origin of) legislative institutions and “critical institutional elements
of collective choice” (ibid. 1988: 104), these authors set the foundation for a con-
stitutional political economy (Boettke & Marciano 2015: 57; Buchanan 1990).
For example, in a “study of non-market decision-making” (Ostrom & Ostrom
1971: 203), Buchanan & Tullock (1962), who also focused on log-rolling and
vote-trading from a constitutional point of view, distinguished and demonstrated
the tradeoffs between the costs of compromise and representation (external costs)
and the costs of decision-making (opportunity costs) under alternative constitu-
tional rule sets. By applying economic principles to political processes, “[bJoth
Coase and Tullock recognize limits to economies of scale in bureaucratic organi-
zation.”** The presumption of self-interested, rational decision-makers leads to
“[u]tility maximizing individuals [who] seek out exchanges, not conflict” (Mitch-
ell 1988: 107). In contrast to this new premise of individuals operating under
bounded rationality, rational choice and, later, public choice approaches assume
(1) rational decision-making, (2) maximization strategies of actors that depend on
(3) levels of information possessed, which put individuals in a position of cer-
tainty, risk or uncertainty (Ostrom & Ostrom 1971: 205). The condition of cer-
tainty applies to situations where “an individual knows all available strategies,

22 Researchers originating from the Rochester school have also been located at Carnegie
Mellon University, the California Institute of Technology and the University of Texas
(Mitchell 1988: 102).

Researchers who developed the Virginian approach to Public Choice were located at the
Thomas Jefferson Center for Studies in Political Economy at the University of Virginia in
Charlottesvile, the Center for the Study of Public Choice at the Virginia Polytechnic Insti-
tute in Blacksburg, and the George Mason University in Fairfax (Mitchell 1988: 101).

In comparison to Coase’s (1937) theory on the nature of the firm, Tullock (1965) views
limitations on the size of the firm being similar to those affecting large bureaucratic organi-
zations: Though long-term employment contracts lower decision-making costs, the man-
agement and productive capacity of too many employees outweighs the benefits of their
integration (Ostrom & Ostrom 1971: 209).

23
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[...] each strategy is known to lead invariably to only one specific outcome, and
[...] the individual knows his own preferences for each outcome” (ibid. 1971:
205). In a condition of risk, an individual is aware of the stragegies available to
her, but “[a]ny particular strategy may lead to a number of potential outcomes,
and the individual is assumed to know the probability of each outcome” (ibid.:
206). Here, a decision depends on an individual’s preferences for different out-
comes and the probability of their respective occurrence and, hence, becomes a
weighting process where “an individual may adopt mixed strategies in an effort
to obtain the highest level of outcomes over a series of decisions in the long run”
(ibid.). In a condition of uncertainty, it is assumed that an individual may be either
aware of all possible strategies and outcomes “but lacks knowledge about the
probabilities with which a strategy may lead to an outcome, or [...] may not know
all strategies or all outcomes which actually exist” (ibid.). Hence, in conditions of
uncertainty, only estimations regarding the consequnces of available strategies
can be made, and it can be assumed that the “individual learns about states of
affairs as he develops and tests strategies”. Furthermore, “[i]ndividuals who learn
may adopt a series of diverse strategies as they attempt to reduce the level of un-
certainty in which they are operating (ibid.).

Accordingly, Tullock (1965) in his studies on public administration depicts the
figure of the “economic man”, “an ambitious public employee who seeks to ad-
vance his career opportunities for promotions within the bureaucracy” (Ostrom &
Ostrom 1971: 209). Consequently, in their efforts to please superiors, such career-
oriented public servants will tend to forward favorable information but generally
withhold less favorable information, leading to a situation of distorted information
that “will diminish control and generate expectations which diverge from events
sustained by actions. [...] Large-scale bureaucracies will, thus, become error
prone and cumbersome in adapting to rapidly changing conditions” (ibid. 1971:
209). The democratic policy process thus results in “inequity, inefficiency, and
coercion” (Mitchell 1988: 107), seeing that “both politicians and bureaucrats face
perverse incentives [so that] publicly-offered goods end up being over-supplied
and costly” (ibid. 1988: 108). The political market, then, is not only shaped by
“property rights, contracting and credible commitment” (North 1990a: 356-357)
but also by “imperfect information, subjective models, and high transaction costs”
(ibid. 1990a: 357). Under the assumption that “public policy reflects a series of
bargains among various interests” (Weingast & Marshall 1988: 133), legislative
institutions are seen as serving to facilitate exchange among different interest
groups — in accordance with their bargaining strength — while legislators them-
selves exchange rights over specific jurisdictions that can allow them to exert in-
fluence over the political process. Weingast and Marshall emphasize that, “[1]ike
market institutions, legislative institutions reflect two key components: the goals
and the preferences of individuals, here legislators seeking reelection from their
constituents, and the transaction costs that are induced by imperfect information,
opportunism, and other agency problems” (ibid. 1988: 134). But, unlike market
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transactions, legislative institutions depend on enforcement mechanisms in the
form of durability of coalitions (ibid. 1988: 143—144). The bidding for and trading
of votes (similar to market exchange) is complemented by legislators who “bid
for seats on committees associated with rights to policy areas valuable for their
reelection” (ibid.: 148). Thus, the goal is to gain influence through “the property
rights established over the agenda mechanism, that is the means by which alter-
natives arise for votes” (ibid.:157).

Moreover, politicians are led by ideological stereotypes, resulting in so-called
imperfect (subjective) models that guide their action; the interplay of different
policies to be enacted makes it difficult to precisely envisage particular outcomes.
The outcomes produced are thusly influenced by the legislator’s choice of repre-
sentation, which subsequently lead to policy outcomes that favor particular con-
stituents (North 1990a: 363). From the perspective of examining transactions,
North also underlines how measurement and enforcement costs not only arise be-
tween legislators and their constituents but also between legislators and the agents
who enact policies (ibid. 1990a: 362—-363). Meanwhile, evaluation of policies by
constituents is generally complex, due to high measurement and enforcement
costs that tend to provide low payoffs for constituents seeking to acquire infor-
mation (ibid. 1990a: 361). The political market is, therefore, marked by imperfect
information for both legislators and conituents, resulting in high transaction costs
and, consequently, less “effective”, meaning costlier solutions for constituents
(ibid.: 361; cf. Krueger 1988). Hence, political outcomes typically do not match
envisioned goals. Another key factor, proposes North, is that “in most legislation
redistribution is either concealed or a by-product of other objectives” (North
1990a: 357).

Khan (1995) particularly addresses the “political costs” or “transition costs”
which are inherent to solutions seeking to remedy institutionally caused “state
failures”, stressing that “[i]t is necessary to be explicit about these costs and rec-
ognize that their incidence is not equal or inevitable” (Khan 1995: 71). He distin-
guishes between the output of an existing set of institutional arrangements and the
complementary process of attempting to bring about institutional change to im-
prove them, with “outcomes [being] compared in terms of a chosen criterion such
as utility, net output or growth” (ibid.: 73).2°> Khan also identifies two kinds of
structural failure: Type I and Type II. To him, Type I “occurs if a particular for-
mal institutional structure results in lower net benefits for society compared to an
alternative structure” (ibid. 1995: 73; italics in original). Such benefits, appar-
ently decreasing due to state intervention that has set incentives contrary to the
common good, are conceptualized within NIE under the categories of transaction
costs and rent-seeking. Transaction costs, a field of research that stems from or-
ganizational theory and is fundamental to NIE in a broader sense, are the costs of
exchange that arise both ex ante as well as ex post from imperfect contractual

25 The nature of institutional change is explained in detail in chapter 3.3.2.
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arrangements and, consequently, impact the allocation of resources (Williamson
1975; Coase 1937). As such, “[t]ransaction costs are detrimental for social net
benefits because they prevent gainful transactions from occurring which might
otherwise have taken place” (Khan 1995: 75). As a result, Khan proposes,
“Coase’s insight that transaction costs differ across institutions underlies the NIE
analysis of Type I failure” (ibid. 1995: 75). Meanwhile, the concept of rent-seek-
ing (Tullock 1967; Krueger 1974; Posner 1975; Buchanan 1980), which is asso-
ciated with research in trade theory and the New Political Economy more gener-
ally, 1s based on the assumption that “state-created rents create incentives for
agents to leave productive activities for so-called unproductive ones to try and
acquire credentials which give access to the rents” (Khan 1995: 74).26 One key
effect of rent-seeking is “the use of productive resources in unproductive activi-
ties” (ibid. 1995: 74). According to Khan, “[m]oves towards laissez faire are pre-
dicted to reduce the incidence of rent-seeking and hence Type I failure” (ibid.:
74). On the other side of the coin, Type II state failure occurs during the process
of institutional change and indicates failures of transition (ibid.). When it arises,
there is a need “to compare alternative paths to a better structure [... as] specified
by theory or observation” (ibid.: 73). As formulated by Khan, it “occurs when
the process for changing the structure of institutions attains a lower cumulative
set of net benefits for society compared to an alternative process over a given
period” (ibid.: 74; italics in original). In fact, he notes, “the existing process of
change may be increasing the magnitude of Type I failure” (ibid.).

To investigate Type II failure, NIE relies on higher-level transaction costs, such
as North’s political transaction costs or the costs of organizing collective action,
to understand the institutional determinants of processes of change (North 1990a).
This typically involves comparing alternative paths, meaning “[i]f an alternative
process could have carried out a transition to a better structure or carried it out
faster, the cumulative difference in net benefits over a period of time gives a meas-
ure of Type II failure” (Khan 1995: 73-74).

Bloomington school

By incorporating into its perspective philosophical dillemmas, “entailing justice,
liberty, and equality” (Mitchell 1988: 108), the aim of the Bloomington school
has been to overcome the forced separation “between philosophy, politics, and
economics” (Boettke & Marciano 2015: 55). Under the auspices of Buchanan in
Virginia, “[p]ublic choice emerged more or less as an empirical research program
in public economics, and as a methodological critique of welfare economics and
public policy economics” (ibid. 2015: 61). Whereas that critique was primarily

26 This is because, as supporters of these models argue, “the cost of state intervention was
more than the traditional deadweight welfare losses associated with the divergence of
prices from marginal costs. [...] The withdrawal of resources from productive uses contin-
ues till the expected marginal return to a factor from productive and unproductive activities
is equalized” (Khan 1995: 74).
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directed against the growth of government, the focus of scholars centered around
the University of Indiana at Bloomington shifted from the size (scale) to the scope
of government (ibid. 2015: 62), dealing generally with constitutional provisions
(Mitchell 1988: 108). As Mitchell explains their relationship, “Bloomington has
taken cues from and is in basic accord with the Virginians. On the efficiencies to
be gained from decentralization and on the importance and efficiency of the price
mechanism and competitive markets the two schools are in complete accord”
(ibid. 1988: 112; cf. Ostrom et al. 1961). Work associated with Bloomington, no-
tably by political scientists who founded the Workshop of Political Theory and
Policy Analysis, emphasizes “study[ing] real constitution making from the bot-
tom-up, as opposed to from the top-down as is often done in idealized theory”
(Boettke & Marciano 2015: 62). In this vein, “Vincent Ostrom has chosen, for the
most part, to consider public choice as a philosophical problem, while Elinor
Ostrom has devoted her career to the empirical testing of propositions from public
choice and political science dealing with the provision of public services” (Mitch-
ell 1988: 110). The Workshop has dealt foremost with the “conceptualization of
public goods as the type of event associated with the output of public agencies”
(Ostrom & Ostrom 1971: 105) and fostered “a long-enduring interest in federal-
ism, natural resources” as well as “the methodological status of political theory
and public choice” (ibid. 1988: 110). Their work has been appreciated for the
merit of being able “to convert the generalized message” of evaluating the output
of government “into more operational language” (ibid.: 112; Ostrom 1976, 1975).
The Bloomington framework of inquiry is comprised of institutional variables,
namely constitutional and post-constitutional choice sets that define the so-called
rules of the game (Ostrom 2005); (Ostrom et al. 1994). With this, “the Ostroms
have made the study of constitutional order a touchstone of their scholarship”
(Mitchell 1988: 110). In addition to developing frameworks for “theoretical foun-
dation of research in policy analysis” (Ostrom 2011: 7), to be used as “a general
language for analyzing and testing hypotheses about behavior in diverse situations
at multiple levels of analysis” (Ostrom 2007: 21), Bloomington-based research
has in more recent years centered on managing common-pool resources and “how
rules, physical and material conditions, and attributes of community affect the
structure of action arenas, the incentives that individuals face, and the resulting
outcomes” (ibid. 2007: 21;(Ostrom 2008),).

Based on the economics of property rights literature that flourished in the 1960s
(Williamson 2000: 598-599; Demsetz 1967; Alchian 1965; Coase 1960), for
Bloomington researchers ownership and its entailed decision-making rights are
understood as economic-choice variables which fulfill specific economic func-
tions in that they structure incentives, and “the crucial aspect of property rights is
[seen as] their function as a mechanism for social control of individual behavior"
(Dahlman 1980: 3). Considered in this way, property rights encourage indviduals
“to behave in certain ways, and to avoid behaving in certain others. [...] The tenet
is that, by influencing incentives, property rights can be used to reduce or avoid
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such costs of transacting, if they are designed and enforced properly” (ibid. 1980:
3). A change in long-established contractual arrangements, such as leasing agree-
ments among farmers for example, may turn out to be a long process, “particularly
when there is a lack of experience with arrangements that would be best suited to
a new situation” (Eggertsson 1990: 55). It is, hence, important to underline that
“the ability to adjust successfully to changes in the environment is not distributed
evenly among individuals™ (ibid. 1990: 57-58), depending for example on avail-
ability of information, budget constraints or the ability of individuals to alter the
status-quo structure of property rights “in order to minimize their personal cost of
unexpected exogenous changes” (ibid.: 58), as newly imposed imports, a ban on
the sale of new products, or declaring particular contractual forms illegal. Such
processes may result in a re-distribution of property rights and a shift in the land-
labor ratio so as to transform a group of property owners into farm workers. Thus,
“property rights, far from being dangerously flexible, often lag behind changes in
the environment and act as brakes on economic development and growth” (ibid.
79). In fact, “[i]t is the analysis of such crippling inflexibility that perhaps consti-
tute the most interesting task ahead for the NIE”, proposes Eggertsson (ibid.: 79).
From this perspective, the structure of property rights “reflects the preferences
and constraints of those who control the state” (ibid.: 79).

All in all, the NIE provides a positive understanding of the role of the state
which, at its best, can enforce contracts through its sanctioning power and, thus,
reduce the costs of transacting (ibid.: 46). Research advanced by NIE places
greater emphasis on empirical observation than mathematical calculation (Eg-
gertsson 1990: 6) and, when evaluating alternatives to the status-quo structure of
entitlements, the goal is "to devise practical arrangements which will correct de-
fects in one part of the system without causing more serious harm in other parts"
(Coase 1960: 34).

1.4 Research questions and aims of the study

The main research question pursued in the present thesis is the following: How
did political reforms targeting land privatization in the Republic of Georgia affect
land governance and tenure, and what have their effects on agricultural production
been since the break-up of the Soviet Union? The research question has an ex-
plorative purpose, to generate insights about the effects of this induced change
toward privatizing land as well as to develop tentative hypotheses on the topic
(Rubin & Babbie 2010: 41). More particularly, my research has been guided by
the following sub-questions: (i) How did these reforms create winners and losers?
(11) Did people oppose change in the past or try to coalesce against it? If yes, how?
And, finally, (ii1) how did the (non-)allocation of property rights affect agricul-
tural production and, hence, the distribution of wealth among the rural populace
of Georgia?
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I suggest that studying land privatization and its subsequent effects is worth-
while, in part, because individual land ownership and the marketization of land is
a novelty in Georgia’s rich history, where initially feudalism and, more recently,
collectivization dominated the modes of agricultural production. Hence, this study
centers on the creation of property rights and their substance over time, in an en-
vironment where no exclusive rights to factors of production had existed before.
Given this newly emergent situation, in an environment organized by households
in rather homogeneous village structures predominantly inhabited by Georgian
and minority Armenian or Azeri communities, comparatively examining the dif-
fering impacts of land reform on land tenure and agricultural production seems
particularly promising. In addition, because Georgia’s agrarian production is de-
termined by various climate zones and differs from one region to the other, my
analysis seeks to reveal what kinds of diverse effects these conditions may have
on land tenure throughout the Republic. The present work also examines the dif-
fering effects stemming from the "wholesale" approach toward land privatization
initially pushed by the government versus the "incremental" market approach pro-
moted by international donor organizations vis-a-vis the formalization of land ten-
ure to spur agricultural production. The end goal of my analysis is to weigh the
net effects of Georgian land privatization by identifying who benefited and who
suffered from the reforms and, consequently, hypothesizing what the potential
future impacts of this process on land tenure and agricultural production may be.

I consider this study’s contribution to be both theoretical and practical: first,
understanding the impacts of institutional change via written land governance ar-
rangements on tenure formalization and, second, investigating their effects on ac-
tual agricultural production in Georgia. Accordingly, the study shifts attention
from an initial focus on policy makers, donor agencies, legal advisors, other prac-
titioners and researchers to, later, evaluating the empirical outcomes of land allo-
cation and tenure. In particular, I scrutinize the final process of property registra-
tion of agricultural land in Georgia in terms of the following issues and goals:

- characterizing the livelihoods of rural populations, viewed as the most vul-

nerable part of the society, who require the crafting of durable, sustainable and

equitable solutions to the challenges that have resulted from the landed-prop-
erty reforms;

- promoting the organizational capacity of land-governance institutions in the

long run, on the basis of well-founded knowledge, seeking to ensure sustainable

land use, support investments and encourage improved agricultural production;

- informing, engaging and communicating with the scientific community, do-

nor agencies and practitioners on the specific challenges of formalizing land

ownership in Georgia;

- and, finally, understanding the impacts of the potentially different forms of

induced institutional change toward land privatization in Georgia.
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My working hypothesis has been the following: Political reforms tackling land
privatization have benefited those close or belonging to informed political circles
who are now better off, as measured in terms of high agricultural output and se-
cured allocated property rights. Meanwhile, it is hardly to be expected that "out-
siders", meaning those not regularly involved in political matters, including the
poor and minorities, have benefitted from the reforms. I base these claims on the
following line of reasoning: Land reforms commenced with the distribution of
state-owned agricultural land in such a manner that state officials and those close
to the government found their way to the best pieces of the cake. At the same time,
evidence suggests that members of the political elite were allocated more land,
whereas minorities got less and were subsequently hired as a cheap labor force.
Moreover, the poorer layers of the society have barely means to keep, rather than
to expand production and, hence, the windows of opportunities for the better-off
and more well-informed in society have remained open. This particularly applies
to formerly leased state-owned agricultural land and its subsequent acquisition as
well as to land sold (conditionally) via auctions, as it was reported by Gvaramia
(2013) that in 2003 more than half of Georgia’s leased state land was contracted
by a few individuals for speculative purposes.

1.5 Organization and structure

Though advanced inverted on the ground, the present study’s seven chapters are
organized analytically and, hence, not chronologically. In line with an abductive
research approach, the empirical work has largely preceded the selection of the-
ory, while in an iterative arpproach theoretical views have been continually re-
viewed, revised and adapted throughout the research process based on empirical
knowledge gained.

Chapter One has provided an introduction to the topic, disclosing my interest
in exploring land privatization in Georgia and providing reasons for doing so
through the lense of New Institutional Economics (NIE) and Public Choice theo-
ries, as they enable examination of contractual relationships, frameworks of rules
governing transactions and their subsequent distribution of costs and benefits, as
well as assessment of alternative institutional arrangements. My literature review
of previous studies on the object of research has revealed that research dealing
with land privatization in Georgia is quite scarce and, to the best of my
knowledge, the kind of institutional analysis being undertaken here has not been
carried out yet. My research questions have formulated my intention to critically
scrutinize both the means and outcomes of the Georgian land reforms; thereafter,
I have presented the purpose and expected theoretical and practical contributions
of the study as well as my working hypothesis.
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Chapter Two centers on the study’s tools, namely the methods and research
design employed. It introduces the abductive research approach that I have ap-
plied together with grounded theory, triangulation and a mixed-methods ap-
proach. In addition to steadily searching for and including primary and secondary
literature on the topic, an exploratory quantitative survey conducted in Georgia
by the Centre for Social Studies (CSS) in 2012 preceeded my qualitative field
work there in 2013 and 2014.27 As the CSS survey was focused on the role of
social capital among Georgian villagers (CSS 2012), the group of involved re-
searchers allowed me to include five questions related to land tenure and agricul-
tural production in the questionnaire. Hence, the section describes the survey’s
stratified sampling method, used for the selection of respondents, as well as ana-
lytical techniques applied using SPSS. Based on prior results stemming from my
own previous research (Buschmann 2008) or earlier empirical work by others (see
chapter 1.2), I first formulate tentative hypotheses on the impact of socio-eco-
nomic factors (independent variables) on the choice of whether to register land
(dependent variable), then test them with SPSS on the basis of frequency distri-
butions and the degree of correlation to the registration of land, and finally depict
the results graphically to reveal important linkages. The subsequent section pre-
sents the methods used to undertake the field work, including the selecting of
study sites and respondents. Then, qualitative analysis — based on expert inter-
views and focus groups within the framework of two case studies, evaluated using
Atlas.ti — seeks to better comprehend the links between socio-economic features
and land registration and, consequently, identify the winners and losers of the re-
forms and why.

Chapter Three provides the theoretical and analytical foundations for the study
on land privatization and begins by defining institutions as norms and conven-
tions, working rules and property relations (entitlements), providing insights re-
garding their implications for the distribution of costs and benefits in contractual
relationships. The next section deals with organizational forms for governing
transactions in socio-ecological contexts and, thus, focuses on the transaction as
the unit of analysis. Against the background of the recently introduced property
rights formalization in Georgia, organizational forms are subsequently discussed
in more detail, with a view to the assessment of polycentric systems for the pro-
vision of public goods in general as well as land administration and registration
of ownership in particular.

27 The Centre for Social Studies (CSS) is a think tank located in Georgia’s capital, Tbilisi,
which is supported by the Academic Swiss Caucasus Net (ASCN), a program initiated by
the Swiss-based Gebert Riif Foundation, that supports the social sciences and the humani-
ties in (Eastern Europe and) the South Caucasus and promotes cooperation among Cauca-
sian and Swiss scholars, see https://www.grstiftung.ch/en/area-activity/closed-areas/os-
teuropa2.html. CSS’ research project was financed by the Academic Swiss Caucasus Net,
in cooperation with the University of Fribourg (see http://www.ascn.ch/en/research/Com-
pleted-Projects/Completed-Projects-Georgia.html).
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Chapter Four presents an overview of socio-economic conditions at the time of
Georgia’s independence, portraying the diverse periods that define the process of
land privatization in Georgia from 1992 to 2015, namely state-led reforms, mar-
ket-based reforms and eventually donor-led tenure formalization.

Chapter Five presents my quantitative and qualitative findings. The quantita-
tive results provide a general picture of tenure formalization and low land-regis-
tration rates, including correlations between tenure formalization and socio-eco-
nomic variables related to household/farm characteristics as well as traits of co-
hesion and collective action in the CSS-survey villages. My qualitative findings
are based upon charting the develop of the legal framework for land privatization
in Georgia, complemented by an institutional analysis of four action situations
using the Institutions of Sustainability (IoS) framework to analyze the land pri-
vatization process in depth. This part of the study begins by presenting the char-
acteristics of agricultural production in both Eastern and Western Georgia, focus-
ing on wine and hazelnut production. After that follows an assessment of the prop-
erties of landed resources in Georgia, where scarcity prevails, making income
stemming from both such assets (stock) and their flows (yield/land rent) highly
valuable future benefit streams particularly worth competing for. The respective
institutional and organizational forms that govern land-related transactions are
then examined within each of the four action situations.

Chapter Six discusses and draws conclusions from the study’s results. The
chapter is sub-divided into two parts: conclusions and implications. First, conclu-
sions are drawn based upon the study’s theoretical and empirical underpinnings
(see chapters Three and Four) and then, derived from that, theoretical and political
implications regarding land privatization and ownership (in Georgia) as well as
implications for future research are formulated.

The Appendices are comprised of a brief historical review emphasizing the po-
litical divisions between Eastern and Western Georgia (Appendix I), an overview
of my field research during 2013 and 2014 (Appendix II) as well as a description
of the theoretical and empirical assumptions underlying SPSS data analysis (Ap-
pendix III).
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2 TOOLS OF THE GAME: METHODS AND RE-
SEARCH DESIGN

Florence Nightingale revolutionized hospital practice by insisting: Whatever else hospitals do
they should not spread disease. And so, the idea [ ...] is that whatever else

Jjurisprudence does it should not spread confusion.

(Cohen 1954: 376)

2.1 Methods
2.1.1 Scientific logic and reasoning

The present study is based on Grounded Theory and the logic of abduction. The
latter, in the form popularized by Strauss and Corbin (Strauss & Corbin 1990), is
considered a method for collecting and processing data by using “theoretical pre-
knowledge [which] flows into the data’ s interpretation” (Reichertz 2010). In ac-
cord with the abductive logic of Peirce,

the research is laid out in such a way that new hypotheses can and do appear at every
level, that the interpretation of the data is not finalized at an early stage but that new
codes, categories, and theories can be developed and redeveloped if necessary. (ibid.:
2010: 7)

An abductive approach is an alternative mode of inference to the other two clas-
sical forms that either derive conclusions “by perfect logical processes from well-
defined premises” (Arthur 1994: 406), in the case of inductive reasoning, or by
looking for patterns and simplifying a problem “by using these to construct tem-
porary internal models or hypotheses or schemata to work with” (ibid. 1994: 406),
in a deductive manner. The abductive method of processing data involves “assem-
bling or discovering, on the basis of an interpretation of collected data, such com-
binations of features for which there is no appropriate explanation or rule in the
store of knowledge that already exists” (Reichertz 2009: 15). Subsequently, the
task becomes to discover or invent a new rule:

Here one has decided (with whatever degree of awareness and for whatever reason) no
longer to adhere to the conventional view of things. This way of creating a new “type”
(the relationship of a typical new combination of features) is a creative outcome which
engenders a new idea. This kind of association is not obligatory, and is indeed rather
risky. (ibid. 2009: 13)

As a result, abductive proceedings “seek some (new) order, but they do not aim
at the construction of [just] any order, but at the discovery of an order which fits
the surprising facts, or, more precisely, which solves the practical problems that
arise from these” (ibid. 2009: 23; italics in original).
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2.1.2 Grounded Theory

To complement the abductive approach, the present study is based on Grounded
Theory which was originally developed by Glaser & Strauss (1967a) as a system-
atic technique for qualitative (and specifically interpretative) studies and, thus,
seeks to facilitate deeper understanding of social phenomena (Strauss 1994: 19).
The method was influenced by classical works of the American Pragmatists, in-
cluding Charles Sanders Pierce, William James and John Dewey as well as Her-
bert Blumer’s “symbolic interactionism” (Mead 1934), which takes a constructiv-
ist perspective on the social nature of people’s behavior.?® The method was ini-
tially applied in the area of medical care, more precisely for a field study on family
members coping with dying patients in hospitals (Glaser & Strauss 1965, 1968).
Today, it is used by researchers in many areas of the social sciences, pedagogy
and health care, due to its general way of analyzing data that does not depend on
a single discipline (Strauss 1994: 19).

The technique enables to elaborate conceptual meanings of amounts of data
(Charmaz 1996: 27). Moreover, the approach combines the research process with
the theoretical development and hence “blur[s] the often rigid boundaries between
data collection and data analysis phases of research” (ibid. 1996: 28). It is essen-
tially based on four aspects inherently associated with its approach, which seek to
facilitate and enrich its application, namely (1) case-specificity; (2) socio-scien-
tific interpretation as an art; (3) linking everyday life’s and scientific thinking; and
(4) openness of socio-scientific conceptualization (Strauss 1994: 11-14).

(1) Case-specificity: A “case” is understood as an autonomous “action unit”
that has its own background and is subject to its own logic (ibid.: 12). The typical
purpose of reconstructing a case is scientific theory formation, so that primary
data is not used to simply illustrate a pre-set theory but, rather, theoretical ideas
are constantly reviewed in light of a specific case, contrasted and adjusted accord-
ingly (ibid.). Developing a theory is understood as a form of interaction between
a researcher and the study object — “something appears as something for some-
body” (ibid.; italics in original) — depending on the epistemological interests of
the researcher (ibid.). In this way, depiction of reality possesses a particular struc-
ture and certain limits and, thus, forms a case (ibid.). Referring to the example of
Glaser and Strauss (1965), dealing with dying patients and the reactions of their
families and friends, each patient forms a single case; but a case might also consist
of a hospital, a family or a person or even deal with social connections (social
worlds), such as the milieu of an AIDS victim or membership in a sports club
(Strauss 1994: 12).

28 1t is assumed that people act vis-a-vis objects (understood as social objects) on the basis of
the various meanings given to the latter, a result of social interaction, which are formulated
and modified in an interpretative process. Social structures of meaning are, thus, a human
product and subject to continuous change (Strauss 1994: 30).
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(2) Socio-scientific interpretation as an art: The socio-scientific interpretation
of reality (to form a theory) can be compared with creating an artwork (ibid. 1994:
13). Both share two distinct features, as they both (try to) start with an unknown,
unbiased view and, subsequently, create reality as an ensuing product of confront-
ing reality artistically or scientifically (ibid.). Referring again to the example of
Glaser and Strauss (1965), an adequate socio-scientific approach to investigating
how family members are treated by hospital employees following a family mem-
ber’s death needs to have an unbiased view on a singular case against the back-
ground of being theoretically informed (Strauss 1994: 14). By studying research
participants in an open but profound way, Charmaz (1996: 30) emphasizes that
“[t]he researcher seeks to learn how they construct their experience through their
actions, intentions, beliefs and feelings”.

(3) Continuity of everyday and scientific thinking: A researcher’s everyday-life
and scientific understandings of human interaction do not differ structurally,
though the latter strives to attain a greater degree of explicitness, since a re-
searcher is (usually) free of compulsion to take action, the so-called Privileg der
Handlungsentlastung (roughly, exemption from practical action; ibid. 1994: 14).
Thus, for Grounded Theory, everyday knowledge is regarded as an indispensable
resource for the scientific process” (ibid.: 13) and is used systematically together
with professional knowledge via “theoretical sampling” (ibid.: 13—14). Under-
standing derived from the experiences of everyday life can yield sociologically
meaningful, and even crucial theoretical contributions relevant for those working
in the respective professional sphere. Thus, investigating a case may also serve as
a starting point for collaboration between scientists and practitioners (ibid: 14.).

(4) Openness of socio-scientific conceptualization: Scientific knowledge, just
as reality, has a processual character that is in steady conflict between determina-
tion and surprise, and whose meaning is therefore subject to (social) change
(ibid.). In line with Grounded Theory, research, including the production of theo-
ries, terms, concepts and categories, requires steady verification to gauge the ac-
curacy of its applicability for each particular scientific investigation. The purpose
of analyzing qualitative data is to generate theory (ibid.: 29), which itself might
end up being at diverse levels to make the investigation and its outcomes more
explicit (ibid.: 28). At the lowest level, the outcome might be descriptive, simply
the reproduction of a respondent’s information, for example. Meanwhile, at the
highest, namely complex and systematic, level, the intention could be to develop
a theory in the form of an interpretation, as Grounded Theory already postulates
that “/a/nalyzing is equal to interpreting the data™ (ibid.: 28; italics in original).
In the end, theories might be located on each potential level, with different ranges
of assertion, and possibly linked with other theories (ibid.: 29). However, theories
are to be generated within closest possible proximity to the data by researchers
who understand themselves as instruments for developing Grounded Theory
(ibid.: 31). Professional literature needs to be a synthesis of the researcher’s per-
sonal experience and contextual knowledge (ibid.: 36-37): Focusing on the triad
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data collection, coding and writing memos is seen as a means to control inade-
quate integration of personal attitudes and opinions (ibid.: 37). Scientific theories
are established, first, by formulating hypotheses that are based on ideas or as-
sumptions; second, implications are derived from already existing (systems of)
hypotheses; and, third, the process is finalized by verifying a hypothesis, evaluat-
ing whether it can be confirmed fully, partially or not at all (ibid.). It is important
during this process for researchers to reflect on the implications of collected data
and experience with former studies or previously acquired contextual knowledge
to develop (even vague) hypotheses (ibid.: 38).

Broadly speaking, the main phases after data collection during Grounded The-
ory analysis are comprised of (A) encoding the data, (B) comparative analysis,
(C) theoretical sampling and (D) integration of the results through coherent theo-
retical depiction (ibid.: 44-48). (A) The encoding process begins by reflecting on
the collected data in connection with contextual knowledge and developing gen-
erative questions. Then links are established between investigated concepts and,
— by establishing a code for each specific question, being it a part of or a concept
of its own — a kind of dense “theory” begins to emerge. (B) Preliminary ideas on
the nature of the relationships between concepts are verified (or not) through fur-
ther investigation and the resulting new data and new codes, which are under re-
view throughout the process. As the data becomes integrated in a more coherent
manner during the course of this examination, the core of the ensuing theory takes
shape. (C) Key categories are then worked out, which are intended to link together
all other categories. Throughout the analysis, but especially at this stage, theoret-
ical ideas are developed with the aid of theory memos, which are reviewed and
sorted from time to time and may, thus, yield new ideas. As the study progresses,
these theory memos become more sharply focused. During these analytical oper-
ations — namely data collection, coding and writing of theory memos — it is im-
portant to be aware of the temporary and relational aspects of this triad (ibid.:
46), as the researcher moves between coding and writing memos, collecting new
data, refreshing memos and sorting codes anew. In contrast to other qualitative
methods, the use of previously existing data is desired and is generally allowed to
be included during the enquiry. (D) If the resulting integration of the data is
deemed to lack sufficient theoretical density, a return to the analytical triad may
be necessary, depending on the explanatory power of the codes and memos, the
topic(s) the researcher wishes to stress as well as the experience of the latter in
terms of research and scientific publications. The purpose of this interative pro-
cess of analyzing data is, according to Charnaz, to finally make the analysis both
more abstract and more concrete (Charmaz 1996: 47).

2.1.3 Data analysis by the use of Atlas.ti

The qualitative analysis (see chapter 5.2) is realized by the software Atlas.ti (ver-
sion 6.2.15), which enables data processing in accordance with Grounded Theory.
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In short, the following steps depict the analysis by the use of Atlas.ti (ibid. 2002:
66; cf. Tesch 1990):

1. Reading through primary data, i.e. interviews with experts and focus group
discusssions, apply significant units (codes) on textual segments and, based
on these, aggregate families that work as categories.”” A code “is a technical
term from the analytical procedure and signifies a named concept. (...) The
differentiated concepts are known as categories” (Bohm 2004: 271). During
the coding process, the researcher makes use of the background knowledge
that she or he has about the general and particular context (ibid. 204: 271).

2. Systemizing the data by steady comparisons “to build and refine categories,
to define conceptual similarities, and to discover patterns” (Smit 2002: 66).

3. Analyzing is finally “a process of resolving data into its constituent compo-
nents, to reveal its characteristic elements and structure” (Dey 1993: 30).

Whereas the coding of data is “central both to grounded theory and to most of the
programmes developed specifically for qualitative analysis” (Smit 2002: 69), the
advantage of using a software as Atlas.ti is the systemic use of technical support
to construct “networks of code categories” (Smit 2002: 68).

2.1.4 Triangulation and mixed methods approach

Investigating the institutional change of property rights over agricultural land in
Georgia is an interdisciplinary task which not only seeks to tackle the changing
legal framework of land ownership but also the resulting changed interactions
within the agrarian economy. Consequently, the study presented here is based on
triangulation, a mixed method approach for combining methods to examine the
various dimensions of the same phenomenon (Denzin 1970: 297), incorporating
a number of perspectives and broaching different aspects of the issues at hand
(Jakob 2001: 2; Flick 1995: 433).3° In particular, the present study uses across-
method as well as data triangulation (Jakob 2001: 2-3; see figure 2-1 below).

29 Primary data in the present case was collected in extensive field visits by taking notes and
supported by digital audio recording (to secure accuracy).

39 The term triangulation is used by qualitative researchers to refer to the integration of
quantitative and qualitative data; it is a metaphor derived from the fields of navigation and
land surveying related to the determination of geographical locations by means of using
two known points to find a third (Prein et al. 1993: 12). Although the concept is ancient in
origin, Campbell & Fiske (1959) are among the first who attempted to validate their meas-
urements with other instruments and measurements to verify and evaluate their results
(Prein et al. 1993: 12). Denzin (1970, 1978) pursues the idea of linking diverse methods to
validate outcomes, even though he was criticized for his approach (see e.g. Fielding &
Fielding (1986), or Flick (1992); a summary of the critical discourse is provided by Prein
et al. (1993). A literature review on the use and justification for a mixed-method approach
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DATA TRIANGULATION
(across-method triangulation)

L. Quantitative
Analysis

F overview of property formalization and attnbutes of actors

4

. Qualitative
Amnalysis

# understanding the evolution of the legzal framework to land acquisition,
# analyring the relation between formal miles andlocal worlong miles, and
# evaluating the outcome of the reforms by its impacts onthe zround

Figure 2-1: Data triangulation (own graphic)

Across-method — a sub-type of the general methodological triangulation — seeks
to increase a study’s validity by applying a variety of quantitative and qualitative
research techniques to produce two distinct data pools that are analyzed respec-
tively by different techniques — in contrast to within-method triangulation, which
uses different methods to analyze the same data. The latter, data triangulation,
uses different times, locations and/or respondents for the collection of data and
fits well to the application of Grounded Theory (ibid. 2001: 3; cf. Glaser & Strauss
1967b).2! As the use of multiple sources of evidence is warranted “for the valid
and reliable collection of case study data” (Theesfeld 2004: 258), both across-
method and data triangulation are applied here.

The aim of the first part of my own quantitative analysis was to obtain an over-
view of the outcomes of property formalization in Georgia, identify the attributes
of the rural population in general, and, more particularly, the socio-economic fea-
tures that might have an influence on the formalization of land ownership. The
subsequent qualitative analysis was intended to more deeply comprehend the rea-
sons why specific features have emerged by (1) studying the evolution of the legal
framework for land acquisition, (2) analyzing the relationships between formal
rules and local working rules, and (3) evaluating the outcomes of the reforms by
closely examining their impacts on the ground. Both approaches are presented
briefly below.

is presented by Bryman (2006: 104—107), and an epistemological discussion on triangula-
tion is provided by Olsen (2004).

31 Denzin (1978: 301) divides triangulation into two further forms: investigator triangulation
(data collection by different kinds of observers, e.g. men and women) and theory triangula-
tion (testing different theories to evaluate the problem from other perspectives).
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For collecting quantitative data, I formulated six questions dealing with prop-
erty rights over agricultural land in Georgia for a stratified sample survey con-
ducted by the CSS, within the framework of their research project on The Role of
Social Capital in Rural Community Development in Georgia, carried out from
February to October 2012 (CSS 2012). The study took place among 600 respond-
ents — 30 respondents each from 20 villages across Georgia — who were inter-
viewed face-to-face. Quota sampling was employed with regard to age, gender,
economic condition and social status to ensure proportional inclusion of people
stemming from different strata of the rural society, including the so-called village
intelligentsia, e.g. teachers and doctors. For the analysis, land registration was
treated as the dependent variable whereas social and economic features of the ac-
tors involved, as well as biophysical aspects of their respective land, were chosen
as independent variables. With the help of frequency distributions among these
variables, it became possible to display initial indicators of common attributes of
those who had formalized their property rights compared to those who had not.

As my overall analysis deals with induced institutional change, the second part
of the investigation focused on the evolution of the legal framework, the relation-
ships between formal rules and local working rules and the outcomes of the re-
forms by analyzing their impacts on the ground. Thus, after a formal legal analysis
was conducted to gain an understanding of the actual legal framework, qualitative
analysis concentrated on farmers, producers and processors in sectors that depend
on long-term approval of their property rights regimes and which represent two
of Georgia’s leading agrarian export segments: hazelnuts and wine. These prod-
ucts also serve as good examples for gaining representative results, I propose,
since hazelnut cultivation is located in Western Georgia, while wine production
is concentrated in Eastern Georgia. Hence, focus groups were conducted among
small-scale farmers in three villages each in East and West Georgia to investigate
in-depth their motives for registering or not registering their property. Moreover,
three companies from each of the two sectors were studied with regard to the na-
ture of their property rights and their modes of operation. These methods were
applied in the hope of obtaining a clear picture of the present state of the land-
tenure regimes under which rural inhabitants in Georgia operate and the charac-
teristics of their land. The study was rounded out by conducting expert interviews
with, for example, (local) government representatives, employees of the National
Agency of Public Registry, donor organizations, such as USAID, as well as em-
ployees of the Association for Protection of Landowners’ Rights, Georgian
Young Lawyers’ Association and Transparency International Georgia.
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2.2 Explorative quantitative survey

The CSS questionnaire mentioned above focused on the following topics:*? (A)
social and economic characteristics of each village, including changes perceived
in the village, economic conditions there in relation to other villages, and its social
structure with regard to minorities, outsiders and (non-)religious groups; (B) life
within the village community, including communication, cooperation and unwrit-
ten rules among villagers; (T) trust, namely vis-a-vis outsiders and among native
villagers; (R) respondent’s place in the community in terms of relationship to
other villagers, membership in formal organizations or discussion of problems
with fellow villagers; (V) respondent’s profile and value orientation, such as pref-
erences vis-a-vis work and living; (F) respondent’s family situation, including
household size and economic conditions, involvement of the family in agricultural
work and husbandry; (D) demographic information, such as gender, nationality
and religion; and (M) sources of and interest in information, uncluding use of
television, radio or internet and kinds of news sought.

In addition to these topics, taken as a basis for beginning to understand the
characteristics of the actors involved and their everyday organization of agricul-
tural production, CSS allowed me to include the following six questions regarding
land ownership and land use of agricultural land in the the family-related section
of the survey:*

(F4) How many hectares of land does your family own?

(F5) Is this land registered at the public registry?

(F6) If yes, when did you register the land?

(F7) If not, why did you not register the land?

(F8) How many hectares of land does your family lease?

(F9) What share of the land plots that you have do you use for agricultural
puroposes?

2.2.1 Stratified sampling among Georgian farmers

The selection of the study sites is based on information that CSS obtained during
the first phase of its research, after which 30 respondents were chosen from each
of selected 20 villages, some of which were located near major roads whereas
others were relatively hard to access.*® Further parameters for selection of the vil-
lages sought to account for ethnicity, namely villages dominated by Georgians, a

32 According to M. Muskhelishvili (personal communication, March 23, 2012). The question-
naire can be obtained on request.

33 Special thanks to Marine Muskhelisvhili, the CSS team and the Academic Swiss Caucasus
Net for allowing me to include these six questions (F4-F9).

38 According to M. Muskhelishvili (personal communication, March 23, 2012), the following
villages were included in the analysis: Vaka, Aghaian, QorTa, Nasakirali, Qoreti, Zoti,
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minority (typically of Armenian or Azeri origin) and mixed populated villages;
religion (Christian orthodox or Muslim); and economic conditions. The sample
population was selected by using quota sampling, CSS’ researchers did not claim
to be striving for representative results: “Given [the] limited number of respond-
ents for each village, quota sampling was considered to be the best possible option
to insure inclusion of different segments of villagers.”® In addition, the technique
of stratified sampling was also used, as it allows for a sample to be representative
on specific characteristics, e.g. education, as well as to represent various key sub-
groups, e.g. teachers or farmers (Teddlie & Yu 2007: 79).

2.2.2 Data analysis by the use of SPSS

Before the analysis began, tentative hypotheses were formulated on the impact of
socio-economic factors (independent variables) on responses to question (F5): the
choice to register land or not (dependent variable; for an overview of these as-
sumptions, see annex III). These propositions were intended to not only function
as guiding ideas throughout the investigation but also to disclose intuitively pre-
sumed relationships and, hence, indicate “what is relevant and what is irrelevant”
(Burns & Burns 2008: 212). The propositions were either based on empirical find-
ings derived from my previous work (Buschmann 2008) or originated based upon
the theoretical propositions developed above (see chapter 1.2), with mixed results
in light of the collected data. For example, my assumption that a viable and pros-
perous village life characterized by high rates of collective action and relatively
high incomes — as identifed in detail by the CSS survey topic regarding (A) social
and economic characteristics of each village — would lead to higher registration
rates than among deprived villagers situated in loose networks turned out to be
wrong. Further, I assumed there would be a relationship between respondents’
primary source of information and their choice to register or not. Respondents
whose information is primarily based on the internet (M4) would seem more
likely to have registered their land, for information on land sales and further trans-
actions referring to a plot of land are easily accessed online on the public registry’s
website (World Bank 2014). But this supposition likewise turned out to be wrong.
These and further presumptions were later tested within the framework of simple
descriptive statistics gathered through the survey (see chapter 5.1).

The variables were at first presented according to their overall frequency dis-
tribution to gain an understanding of the characteristics of the actors involved. To
test whether correlations exists between the identified socio-economic factors and
the rate of registration, each variable’s frequency distribution was then calculated
separately, according to whether land was registered or not. Both figures (regis-
tered or not registered) are then entered into an Excel sheet and transformed into

Qodalo, Kharadjala, Kardanakhi, Gavaza, Shilda, Kabali, Qesalo, Aghakla, Birliki,
Lemshveniera, Tamarisi, Gurifhuli, Khulishkari, and Akhalsofeli.
39 Tbid. (personal communication from, March 23, 2012).
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graphs for ease in comparing both results. In cases where a correlation became
obvious, the respective null hypothesis was tested according to its level of meas-
urement.*? If distinctive features resulted in calculations that gave reason for sur-
prise, or that could be further enriched by information obtained during my post-
survey field work in Georgia in 2013 and 2014, the analysis was accompanied by
more detailed calculations.

2.2.3 Limitations

Overall, it needs to be underlined that, even if the total number of 600 (N) CSS’
survey respondents may give reason to believe representative results could have
been generated, the subsequent number of respondents, especially when formed
into sub-groups of the sample population (n), was generally rather small. Moreo-
ver, looking carefully through the CSS (2012) data set, it becomes obvious that
many more respondents were included who were located in regions in the East,
(i.e. Shida Kartli, Kvemo Kartli and Kakheti), than those in the West (i.e. Guria,
Imereti and Samegrelo).** For example, only one village in Samegrelo — Khulish-
kari — is taken into consideration, while data on the other two, Akhalsopeli and
Guripuli, is missing. Thus, seeing that Georgian regions were neither evenly taken
into account nor displayed proportionally to their size in terms of number of re-
spondents, it does not seem that the survey produced a comprehensive picture of
rural areas throughout Georgia. Moreover, the use of stratified sampling to select
a sample population may have biased the study’s results, as respondents were not
chosen randomly. With the explicit aim to include the village intelligentsia, the
actual composition of village populations is not likely to have been accurately
reflected, which may have influenced the results. The same also applies to groups,
such as the less endowed, maybe even landless rural dwellers, who were not taken
into consideration. Finally, seeing that examination of the survey results was done
through simple bivariate analysis, based on frequency distributions, their general-
izability regarding the behavior of participating actors and their land-registration
choices is limited. Nonetheless, the survey results have served as primary indica-
tors spotlighting actor properties and their associated transactions, which were
studied more thoroughly via the qualitative research process explained below.

42 The variables A1, B16, R5 and F19 were measured on an interval scale, and their null hy-
potheses were accordingly tested with a t-test; since the remaining variables were classified
on a nominal scale, their null hypotheses were tested via a chi-square test (McHugh 2013:
143). The null hypothesis was rejected for results at a significance level of p = <0.05.

4 (CSS (2012) chose the following villages located in the East: Aghaiani and Vaka (Shida
Kartli); Lemshvenieri, Tamarisi, Aghtaklia and Birliki (Kvemo Kartli) as well as Kabali,
Kodalo, Kardenakhi and Shilda (Kakheti); the following villages were chosen located in
the West: Shorisubani and Nasakirali (Guria); Kulishkari (Samegrelo); as well as Koreti
and Kesalo (Imereti) (information obtained by email, March 23, 2012).
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2.3 Qualitative fieldwork: Case study design

Analyzing the structure and resulting outcomes of diverse property arrangements
can appear easy on paper but may turn out to be difficult in the field. Thus, “[a]
carefully crafted case study is another method for analyzing more complex action
situations and their linkages” (Ostrom 2005: 35).

A case study is defined “as an intensive study of a single unit for the purpose
of understanding a larger class of (similar) units” (Gerring 2004: 342). A “unit”
refers to “a spatially bounded phenomenon — e.g., a nation-state, revolution, po-
litical party, election, or person — observed at a single point in time or over some
delimited period of time” (ibid. 2004: 342). An aggregate of (un)studied cases
forms a “population”, and a “case” “is comprised of several relevant dimensions
(‘variables’), each of which is built upon an ‘observation’ or ‘observations’”
(ibid.: 342).*° The case study approach “enjoy[s] a natural advantage in research
of an exploratory nature” (ibid.: 349), seeing that the most pronounced feature of
the case study method is its analytical depth (ibid.: 348). Noor (2008: 1603) there-
fore indicates that the technique “enables the researcher to gain a holistic view of
a certain phenomenon or series of events [...] and can provide a round picture
since many sources of evidence were used”. In addition, the method allows for
“capturing the emergent and immanent properties of life in organizations and the

ebb and flow of organizational activity, especially where it is changing very vast”
(ibid. 2008: 1603).

2.3.1 Selection of agri-produces and study sites

In the preparatory phase for conducting a field study in 2013, I established contact
with the International School for Economics (ISET), located in Tbilisi, who of-
fered working space and integration into the school’s upcoming events. It was
here that the author attended a presentation by Jacques Fleury, vice-president of
the Georgian Wine Association, CEO of Georgian Wines & Spirits Company
(GWS), director of the wine brand Chateau Mukhrani, and former director of the
mineral-water bottling company Borjomi, a Georgian brand known throughout
the former Soviet Union. He outlined the development of the company after its
privatization and his challenges in terms of pushing counterfeit products out of
the market and reestablishing the brand on local as well as international markets.
In a subsequent private discussion about my intended research in Georgia, Mr.
Fleury invited me to attend negotiations between GWS and a local wine company,
Golden Khvanchkara, regarding contested land borders for the titling of vineyards
in Racha, a mountainous region in the North-East of Georgia. Starting with GWS

4Tt might, hence, be “helpful to conceptualize observations as cells, variables as columns,
cases as rows, and units as either groups of cases or individual cases (depending upon the
proposition and the analysis)” (Gerring 2004: 342).
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and Golden Khvanchkara as a pilot study, the analysis proceeded on the basis of
snowball sampling; two further wine companies were then interviewed upon sug-
gestion, the first, Telavis Gvinis Marani, which was founded by Georgian part-
ners, and Schuchmann, a German investor in Kakheti.

Subsequently, I established contacts in villages that had already been included
in the survey undertaken by CSS the year before (cf. CSS 2012):* four villages
(1Q, 2K, 38, 4G) of Kakheti, a wine region in Easterm Georgia as well as three
hazelnut producing villages located in the West, Samegrelo (5K, 6K, 70). These
villages were chosen based upon my knowledge that the first two exhibited rela-
tively high registration rates among respondents included in the CSS survey,
whereas all of the other five villages had displayed low rates. With contact estab-
lished, focus groups were organized among small-scale wine and hazelnut pro-
ducers as well as semi-open interviews with wine producers and hazelnut proces-
sors in these villages. Moreover, I interviewed local, regional and central govern-
ment representatives as well as experts and representatives from international or-
ganizations.

During a period of expert interviews in Georgia’s capital, Tbilisi, I interviewed
Deloitte Consultant Vincent Morabito and FAO’s National Project Manager La-
sha Dolidze, land-tenure experts for USAID, who both had established links to
hazelnut producers and processors, among them the best-known being Ferrero,
the largest hazelnut producer in Georgia. Moreover, help was subsequently pro-
vided by USAID’s branch in Zugdidi, the capital of the western-located region of
Samegrelo, which within the framework of a joint project with Ferrero, gives sup-
port to hazelnut producers and processors in the region (Edilashvili 2012). Thus,
during the field trip to Samegrelo, based on the help of USAID’s local project
manager and two other staff members, I interviewed representatives of four com-
panies engaged in hazelnut processing, conducted three focus groups with nine
small-scale hazelnut producers and interviewed one member of the gamgebeli,
head of the local administration in Samegrelo, as well as a member of the
sakrebulo, the Municipal council of Zugdidi (Zugdidis mucipalitetis sakrebulo),
a regional administrative state organ.

The qualitative data for my analysis was rounded out by expert and govern-
ment-representative interviews with the following persons: the Deputy Head of
Amelioration Department of the Ministry of Agriculture; an employee of the Na-
tional Agency for Public Registry (NAPR); the Agriculture Attaché at EC Dele-
gation in Georgia; an academic professional working in the field of land titling of
the Division of Human Geography at Javakhishvili Tbilisi State University; two
land-tenure experts from USAID; a former director of the State Department for
Land Management (SDLM), who is now working at the German Gesellschaft fiir

8 With the aim to “trying to maximise participant anonymity alongside maintaining the integ-
rity of our data” (Saunders et al. 2015), the villages’ names are disclosed; the original names
can be obtained on request from the author.
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Internationale Zusammenarbeit (GIZ); as well as two representatives from Trans-
parency International Georgia (T1 Georgia) and an expert of the Georgian Young
Lawyer’s Association (GYLA).

Overview of field visits: two field visits took place in 2013 and 2014, with a
total of 46 interviews and focus groups. Among them, during the 2013 visit, the
16 interviews took place with experts and (local) government representatives.
Seven focus groups were held with grape- or hazelnut-producing farmers in
Kakheti and Samegrelo as well as seven semi-open interviews with wine produc-
ers and hazelnut processors (see table 2-1). In a follow-up visit in 2014, further
interviews took place again with at least one member of the same focus groups,
as well as further experts and government representatives.

Type of interview 2013 2014
expert interviews 11 5

government representatives 5 3
wine producers (East) 3 1
hazelnut producers (West) 4 1
focus groups (East) 3 4
focus groups (West) 4 4
total number of interviews 30 16
total length (in hrs) 29:08:07 11:32:05

Table 2-1: Interviews carried out in Georgia in 2013 and 2014

The interviews and focus groups conducted in 2013 and 2014 had the following
specific aims:

Expert interviews: becoming familiar with the interviewees’ personal back-
grounds and perceptions — in terms of benefits and problems — of the early land
distribution and its documentation, property registrations, supporting measures by
the international donor community, and the rather newly-established cadastre sys-
tem and its organizing entity NAPR (on central and local level), as well as their
understanding of specific spatial or landtype-related characteristics affecting land
tenure or governance.

Government representatives: understanding interviewees’ positions (central/lo-
cal/regional level), their perceptions of policies on the local level vis-a-vis the
distribution, privatization, registration and governance of land, as well as their
views on the effects of land registration on local agrarian production.

Interviews with wine producers and hazelnut processors: understanding the
founding stories of their companies, links to the government, employment
schemes (overview of human resources), buildings, inputs and land used; their
acquisition of natural resources; and any problems related to the sector.

Focus groups: getting an overview of participating villages, their histories,
agrarian products as well as agricultural production today; gaining familiarity
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with inhabitant’s incomes and (off-farm) employment; obtaining information on
the general marketing channels as well as specifically on intermediaries that farm-
ers usually rely on; understanding agrarian production during the Soviet period as
well as afterwards, during the process of restructuring and reorganization; getting
an overview of inhabitant’s land resources, property rights, land-registration rates,
and the effects of land registration on agricultural production. Particular questions
related to people’s land registration — spanning from the early times when the land
was allocated until today — were clarified in a second field visit, in interviews with
at least one focus group representative (contact person) in 2014.

Study sites: based on the results of the first, quantitative analysis (see chapter
5.1, figure 5-2) on the local distribution of registration rates in Georgia, two vil-
lages with high and two with low registration rates were chosen in both regions,
Kakheti (1Q, 2K, 3S, 4G) and Samegrelo (5K, 6K, 70).* My first field visit took
place from June 18 to July 2, 2013, beginning in Tbilisi by interviewing experts,
including representatives of international organizations (e.g. Transparency Inter-
national Georgia and GIZ), academic personal from Ilya Chavchavadze Univer-
sity as well as practitioners (e.g. lawyers). Then, from June 21 to July 2, 2013,
research was focused on the study site at Kakheti where, on the one hand, semi-
open interviews took place with three different wine producers and local govern-
ment representatives and, on the other hand, four focus groups were organized
with five to ten farmers each. After further expert interviews were held in Tbilisi,
research in the field continued from July 8 to 12, 2013 in Samegrelo, where semi-
open interviews with representatives from the local government, the hazelnut-sec-
tor supporting organization USAID as well as four hazelnut processors — among
them Ferrero — were held in or near Zugdidi, the region’s administrative capital.
Eventually, three focus groups with five to ten hazelnut-producing farmers each
were also organized.

The second research stay took place from July 27 to August 6, 2014 and was
used to clarify open questions and shed light on vague matters. Follow-up ques-
tions were, therefore, addressed to experts, government representatives and focus
group members with whom I had previously met during the first visit.

2.3.2 Overview of case studies

As the overall object of the present study is to examine land privatization in Geor-
gia, two agrarian sectors, namely wine and hazelnuts, were chosen for my case
studies, because they not only represent two of the leading export sectors of Geor-
gian agriculture (DWVG 2013b) but also heavily depend on securing of their
property rights in the long run. Additionally, these products may serve as good
examples for gaining representative results, for hazelnut cultivation is located in
Samegrelo, Western Georgia, while wine production is concentrated in Kakheti,

% Due to time limitations and organizational challenges, only three villages in Samegrelo
were finally included as study sites, in contrast to the four villages in Kakheti.
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Eastern Georgia (DWVG 2013) (see figure 2-2 below).’! Thus, choosing both
commodities has led to the creation of a research design that takes into account
spatial variation. Individual small-scale agricultural producers as well as (leading)
processing companies in both fields were studied.’? As already described above,
during the Soviet era Georgia (sakartvelo) “used to be one of the largest producers
of wines, apples, pears and citruses as well as tea leaves” (Bluashvili & Sukhan-
skaya 2015: 12). Today, the key export products are “hazelnuts (29%), wine
(16%), mineral and fresh water (13%), alcoholic beverages (11%), cattle (3%),
non-alcoholic sparkling beverages (3%), [and] live sheep (2%)” (MoA 2015: 82).
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Figure 2-2: Regional map of Georgia (Znovs 2011)

3! The map of Znovs (2011) provides a clear overview of Georgia’s regions; the outlines of the
Russian annexed areas may not precisely reflect those in reality.

52 Although this study was intended to focus primarily on permanent crops, i.e. hazelnuts and
wine grapes, during the course of the field research in July to August 2013 it turned out
that the production of these crops was in practice not separated from production of other
plants. Hence, my analysis includes the land tenure of arable and pasture land, too.
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2.3.2.1 Case study I: Wine (Kakheti)

Due to its favorable climate, fertile soils and cheap labor makes Georgia a premier
wine destination (Mamardashvili 2008: 12); for an illustration of a Georgian tra-
ditional bowl for wine storage (gvevri) of about 1900, see figure 2-3 below).

Figure 2-3: Qvevri — traditional bowls for wine storage, about 1900
(Georgian National Museum 2014)

Kakheti spans nine climate zones: a humid climate in the Alazani floodplain (and
other lowlands of Lagodekhi), a temperate humid climate in dry subtropics (Shida
Kakheti), temperate dry steppes (Gare Kakheti) spreading through most of the
territory, and, finally, a zone of permanent snow and glaciers in the high mountain
climate of the Greater Caucasus watershed (UNDP Georgia 2014: 7). Beside
grapes, apples and tangerines constitute local traditional products that “are also
among the top three permanent crops in terms of the volume of production”
(Mamardashvili 2008: 20). But, “[w]ith more than 500 varieties of grapes grown
in Georgia and one of the oldest wine making traditions, grape production is be-
lieved to have a potential to lead the growth in agricultural sector” (ibid. 2008:
21). Today, about 30 to 40 wine companies exist in Georgia, working collectively
in the recently formed Georgian Wine Association.>*

Georgian wine is exported to 41 countries, although the five major target coun-
tries (Russia, Kazakhstan, Ukraine, China and Poland) take a share of 86% of the
approximately 24 million bottles sold annually (Kaufmann 2015). As already
manifested during the Soviet era, Georgian wine exports heavily depend on the
Russian and Ukrainian markets (which together add up to about 60% of sales),
making this one-sided focus extremely vulnerable to external shocks, as the Rus-
sian ban on Georgian mineral water and agrarian produce (2006-2013) has shown
(ibid. 2015: 2; see table 2-2 for an overview of Georgian grape production (1992—
2013)).

% According to J. Fleury (personal communication, June 21, 2013).
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Table 2-2: Production volume of grapes in Georgia (1992—2013) (in thousand tonnes)
(Bluashvili & Sukhanskaya 2015: 21)

The wine sector is subsidized annually, based on a fixed price in accordance with
the quantity of grapes produced, not their quality. Until 2012, the government paid
half of this fixed sales price to farmers; in 2013 and 2014, the subsidy was pro-
vided to wine producers; and since 2015 the policy has benefited farmers again,
cutting the purchasing price of grapes for wine producers in half. Together with
low sales figures on the Russian and Ukrainian markets (e.g. in 2015), the policy
might eventually lead to overproduction of grapes and, hence, a price decline for
wine (ibid.: 3). The situation is aggravated by the fact that from 2015 the govern-
ment guaranteed farmers the purchase of all unsold grapes (for a lower price) to
be processed in distilleries leased for this purpose, putting likewise downward
pressure on the price for pure alcohol (ibid.). The government hands out compen-
sations to farmers in case of lost harvests due to hail damages, incidents that
mainly hit Georgia’s Eastern agrarian areas (MoA 2015). Additional disad-
vantages of the local sector listed by Mamardashvili (2008: 2) are the sector’s
small-scale production, its poor infrastructure as well as the growers’ lack of ex-
pertise and capital.

Located in Eastern Georgia, Kakheti is said to be “the country’s primary wine
region” (Burton 2016: 90): It produces more than half of the total grape produc-
tion; Imereti and Shida Kartli are among the other main producer (Bluashvili &
Sukhanskaya 2015: 39). The region — formerly belonging to the Kingdom of Ibe-
ria (kartli) and from 1762 the united Kingdom of Kartli-Kakheti alternately under
Persian, Ottoman and Georgian suzerainty till its annexation in 1801 by the Rus-
sian Empire (Suny 1994: 80—81) — involves the mountainous province Tusheti in
the North, and a historical province in the South that contains its administrative
center, Telavi (Kaufmann 2003: 204; Miihlfried 2010). The area is comprised by
two great river valleys, 1.e. the Alazani River in the North (Inner Kakheti) and the
Iori River basin (Outer Kakheti) in the South (ibid. 2003: 204).

The latter, becoming more steppe-like toward the South, is used for husbandry
and wheat cultivation; the Northern area, divided by the Gombori mountain range,
is characterized as a huge orchard and vineyard (ibid.: 204).
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2006 2007 2008 2009 2010 2011 2012 2013
Imereti 36.3 54.5 437 30.3 25 26.3 36.2 36.6
ShidaKartli  10.9 16 8.1 16.4 8.6 10.2 13.6 18.7
Kakheti 80.2 118.6 100 82.7 64.7 98.1 70.8 129.5
Other 35.1 382 24 20.7 224 25 233 38.1
regions

Total 162.5 227.3 175.8 150.1 120.7 159.6 144 222.8

Table 2-3: Regional grape production in Georgia (2006—2013) (in thousand tonnes)
(Bluashvili & Sukhanskaya 2015: 20)

As the regional breakdown of Georgian grape production shows (see table 2-3),
the sector experienced from 2006 to 2013 strong fluctuations within the last dec-
ade, with its lowest overall production in 2010. Kakheti produces with about
129.000 tons by far most of the grapes in Georgia. About a third (36.600 tons) of
Georgian production is produced in Imereti, followed by Shida Kartli (18.700
tons) and production in other regions (38.100 tons). In 2013, about a third (36,600
tons) of Georgian production was produced in Imereti, followed by Shida Kartli
(18,700 tons) and production in other regions (38,100 tons).

Agrarian production in Kakheti depends, however, on irrigation infrastructure
which was, according to Bezemer & Davis (2013: 7) destroyed after the collapse
of the Soviet Union. At the time, the plundering of resources allegedly including
the most lucrative economic strategy of still-functional machines being sold as
scrap metal to Iran and Turkey (Christophe 2004b: 90). In 2015, Kakheti was
home to 178 wine companies which, altogether, processed 100,000 tons of grapes
(GWA 2016). Still, wine making “is a long, slow process. It can take a full three
years to get from the initial planting of a brand-new grapevine through the first
harvest, and the first vintage might not be bottled for another two years after that”
(Apallas 2016).

In Georgia, the grape harvest is called rtveli. It begins in autumn, by the end of Sep-
tember, and lasts for several weeks. (...) Due to 80 percent of Georgia’s vineyards being
located in Kakheti, the eastern part of the country, this is the place where rtveli begins.
The name itself stems from ancient Georgian stveli, meaning “fruit harvest.” Over time,

[1PS2)

s” was replaced with “r” and the meaning was narrowed down to grapes, thus giving
birth to “rtveli”. (Kajrishvili 2014)

2.3.2.2 Case study II: Hazelnuts (Samegrelo)

Next to wine, hazelnuts represent Georgia’s key export product due to the coun-
try’s favorable natural conditions, making it “the fifth largest producer of hazel-
nuts in the world following Turkey, Italy, US and Azerbaijan” (Bluashvili & Su-
khanskaya 2015: 39). As the numbers show (see table 2-4 below), local hazelnut
production “increased at a compound annual growth rate (CAGR) of 6% over
2006 — 2014, from 24,000 to 37,000 tons” (Kurdadze 2015). As of 2015, about 50
local companies were purchasing hazelnuts from growers for export (ibid. 2015).
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According to the FAO, the total world production of shelled hazelnuts is estimated
in 2013 with 858,697 tons, “with Turkey having a dominant market share of
63.9%, followed by Italy (13.1%), USA (4.7%), Georgia (4.6%), and Azerbaijan
(3.6%)”.>" In terms of total hazelnut planting area, in 2014 Georgia ranked third
place after Turkey and Italy (Kurdadze 2015).

In addition to its favorable climatic and natural conditions making hazelnut
production a traditional good, Georgia’s competitive advantages also include its
“unique diversity of endemic hazelnut varieties” (ibid. 2015: 1479), high qual-
ity, and reasonable quality—price ratio (ibid.: 1479). Around 10% of locally pro-
duced hazelnuts is consumed domestically, while “[m]ost of the hazelnut suppli-
ers on Georgian market are small households, there are some large farmers as
well, their market share is relatively small but steadily increasing” (ibid. 2015:
1480). In fact, prospects for Georgian hazelnut production are considered to be
quite good:

Georgian hazelnut growers are dependent on world market conditions, but in the long
term, hazelnut demand is expected to increase and Georgia has a real shot at becoming
one of the top 3 hazelnut suppliers in the world. Ferrero alone is a multi-billion dollar
consumer of hazelnuts, with each jar of Nutella containing up to 50 hazelnuts (~170gr).
(Kurdadze 2015)

The export of hazelnuts in 2013 added up “to 116.4 million USD (increase of
128% and 65.3 million USD)” (Chavleishvili 2015: 1481). In total,

[rJoughly % of Georgian hazelnut exports went to the EU, where prices were 43% higher
on average than in the CIS countries (2014 World Bank estimates). Italy, Germany, and
Spain jointly imported 46% of hazelnuts exported from Georgia. The largest importer
from the CIS countries was Kazakhstan, accounting for 8% of Georgian hazelnut exports.
(Kurdadze 2015)
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Table 2-4: Hazelnut production in Georgia (2006—2014) (Kurdadze 2015)

57 1t has to be emphasized that “Turkey is a price setter on the hazelnut market. In 2014 when
the hazelnut harvest suffered from a severe frost in Turkey and output almost halved, ha-
zelnut prices on the world market doubled from US$ 5.5 to US$ 11.5* (Kurdadze 2015).
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Regionally, hazelnut production is centered in Western Georgia (see figure 2-4
below), with more than half (57%) of the country’s total production in Samegrelo
and Zemo Svaneti, whereas Guria, produces 20%, Imereti 11%, and other regions
accounting for 12% (Kurdadze 2015).°® As Chavleishvili explains,

[h]azelnut production is one of the oldest sector[s] in Georgian agriculture. Hazelnut has
been grown along the Black Sea and in the Caucasus since ancient times. According to
historical sources, growing hazelnut in this region began in the 6™ century BC.
(Chavleishvili 2015: 1479)

Other Imereti
12% 11%

Guria
20%

Samegrelo
and Zemo
Svaneti
57%

Figure 2-4: Regional hazelnut production in Georgia (Kurdadze 2015)

As with grapes for wine, hazelnut production also takes some time to set in mo-
tion, as “hazelnut orchards need up to 7 years to reach their full yield capacity”
(ibid.). Nonetheless, in Georgia, the production of hazelnut is economically vital,
for the “[e]xploitation period of hazelnut tree[s] is 25—40 years, it provides high
yield for 20-25 years [...]. Growing hazelnut doesn’t require heavy investment
and 1t’s less labor-intensive...” (Chavleishvili 2015: 1480).

Most of Georgia’s hazelnut processing companies are concentrated in
Samegrelo (Chavleishvili 2015: 1482). The territory, located along the Black Sea,
belonged to the ancient Kingdom of Colchis (egrissi) where, later, Ottoman Turks
and the Persian Safavids fought for hegemony over the region, until Samegrelo
was eventually incorporated into the Russian Empire in 1803 (Suny 1994: 47).
The area is geographically divided by the Likhi Range (about 1000-2000 meters

38 According to Chavleishvili (2015: 1480), local hazelnut varieties consist of “Gulshishvela,
Shveliskura, Khachapura, Dedoplis Titi, Anaklian and others. Mose Janashvili, a 19 cen-
tury famous Georgian historian, described four hazelnut varieties had been grown in Geor-
gia since ancient times, these were: 1. Early Hazelnuts; 2. Georgian-large; 3. Greek hazel-
nut; 4. Wild Hazelnut [...]. Hazelnut was exported from west Georgia to other countries;
more land area was covered with hazelnut orchards than currently”.
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above sea level) in central Georgia; Eastern and Western Georgia belong to dif-
ferent climatic zones, with a subtropical environment in Samegrelo for flora and
fauna (Kaufmann 2003: 276). In terms of its populace, “Samegrelo is mainly in-
habited by Megrelians. They speak a dialect of Georgian known as Mingrelian
and nearly all speak fluent Georgian. Mingrelians are one of the largest Georgian
subgroups, making up 23% of the whole population” (GSH 2017).

In 2016, the Government of Georgia enacted technical regulations for hazelnut
products to promote “strict quality control which includes not only laboratory
tests, but storage, packaging, transportation control rules as well” (MoA 2016).
But even though future prospects have been positively evaluated for the Georgian
hazelnut sector, it lacks political support and a comprehensive state strategy, in-
cluding financial support in the form of subsidies or preferential loans. Moreover,
fragmented land plots, a limited level of technology as well as the need for re-
search (centers) and plant nurseries hamper increases in production and sales. Be-
side the international donor community actively supporting the sector — notably,
the European Union with its European Neighbourhood Programme for Agricul-
ture and Rural Development (ENPARD) or USAID with its Rural Economic De-
velopment (RED) program, or the Georgia Hazelnut Improvement Project, a col-
laboration among USAID, Ferrero and the organization Cultivating New Frontiers
in Agriculture (CNFA) —the Georgian government initiated support to the sector
in 2015 with a drying and storage facility.

2.3.3 Limitations

The limitations of Grounded theory, also referred to as an art (Kunstlehre) is chal-
lenging with view to the fact that it is a highly creative process that can hardly be
learned but must be trained in the course of the analysis and thus demands what
Michael Polanyi (1967) has termed as tacit knowledge (see chapter 3.3.3). More-
over, the necessity, “which seems initially to be liberating — that one should dis-
tance oneself from existing theories and allow the theory to grow out of the data,
often causes insecurity among students” (Béhm 2004: 274). Collaboration with
other (more experienced) researchers is thus of vital importance. Another source
of ambiguity is built in the case study approach which “concerns the blurry line
between a unit that is intensively studied — the case study — and other adjacent
units that may be brought into the analysis in a less structured manner” (Gerring
2004: 344). The author emphasizes “...that because a case study refers to a set of
units broader than the one immediately under study, a writer must have some
knowledge of these additional units... Case studies are not immaculately con-
ceived; additional units always loom in the back-ground” (ibid. 2004: 344). The
complexity of within-unit analysis may turn out to be particularly tricky as
“within-unit cases are often multiple and ambiguous” (ibid.: 344). Thus, Gerring
(2004) reminds that, on the one hand, “[i]n many instances, ambiguities can be
removed simply by more careful attention to the task of specification” (Gerring
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2001, 90-99). However, on the other hand, the researcher “...should be clear
about which propositions are intended to describe the unit under study and which
are intended to apply to a broader set of units” (Gerring 2004: 345). This so-called
structural ambiguity rests on the fact that “the utility of the single-unit study rests
partly on its double functions. One wishes to know both what is particular to that
unit and what is general about it” (ibid.). However, it is this very “opportunity to
study a single unit in great depth that constitutes one of the primary virtues of the
case study method” (ibid.).



3 THEORIES ON CHANGING THE RULES OF THE
GAME

The key to the choice of institutions lies in the way that they enable us to save transctions

costs. Fundamentally, this is the economic rationale for their existence.
(Dahlman 1980: 138)

As explained in chapter 1.3, the present thesis is based upon an analysis of insti-
tutional change. The theory of institutions applied here is based on a theory of
human behavior that has been brought together with a theory of the costs of ex-
change, also known as transaction costs (North 1990b: 27). The following section
provides an overview of the analytical components and theoretical foundations I
employ to empirically describe the institutional change of property arrangements
regarding agricultural land in Georgia. In concluding the chapter, the Institutions
of Sustainability (IoS) framework is introduced, as it offers analytical tools for
shedding light on and evaluating the outcomes of land privatization in Georgia.

3.1 Institutions

Human behavior is determined by institutional arrangements, namely prevailing
rule structures that “provide incentives and constraints for individual actions”
(Hodgson 2006: 6). As such, institutions are understood as both objective struc-
tures “out there” as well as subjective springs of “the human head” (ibid. 2006:
8). Stress is thus placed on both agency and the institutional structure where it is
understood that institutions are in itself the outcome of human interactions; while
not being consciously defined in detail by individuals or groups, given institutions
historically precede status-quo aspirations of individuals (ibid.). As such they
comprise set of rules, which are exhibited in (1) norms and conventions, (2) work-
ing rules (of going concerns) and (3) property relations, or entitlements (Bromley
2006: 51-62). Common to all three kinds of institutions is their correlative char-
acter by providing choice sets for individual and group behavior that define what
is socially acceptable (ibid. 2006: 51). The specificities are described as follows.

3.1.1 Norms and conventions

Informal rules, like norms and conventions are social institutions which bring
about regularity and conformity in everyday’s behavior of actors, by establishing
“a structured set of expectations about behavior (...), driven by shared and domi-
nant preferences for the ultimate outcome” (Bromley 1989: 42).%° The concept is

5 This statement is supported by Arrow (2000b: 12) who stresses that “our expectations of
the future affect what we do in the present”.
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closely linked to “what it means to be socialized into a particular culture” (ibid.
20006: 51), seeing that an “inculcation of such behavioral expectations, and their
enforcement, resides in the family and its logical extensions” (ibid. 2006: 51). As
such, they result in a matching of behaviors that is directed toward common ends
that “bring order, civility and predictability to human relationships” (ibid. 51).

3.1.2 Working rules

Working rules are based on the concept of going concerns, which comprise e.g.
firms, (non-)governmental organizations, families or nation-states (Commons
1934). The principle of going concerns is “more or less control of individual ac-
tion by collective action. This control of the acts of one individual always results
in, and is intended to result in, a benefit to other individuals” (ibid.: 70). The for-
mation of these rules is based on the “cumulative volitional creation of those who
have consecutively possessed the power or delegated authority to decide about
upon the content of the concern’s working rules” (Bromley 2006: 26; Ramstad
1990: 87).° Thus, working rules are generated by custom or law and form the
scaffolding provided e.g. by boards of directors or legislators who define oppor-
tunity-sets or fields of action for the members of a going concern (Bromley 2006:
31). As aresult, working rules — in accordance to Commons (1934: 71) — indicate
what “[1]ndividuals must or must not do (compulsion or duty), what they may do
without interference from other individuals (privilege or liberty), [or] what they
can do with the aid of collective power (capacity or right)” (Bromley & Yao 2007:
11). Hence, working rules, on the other hand, also define “what they cannot expect
the collective power to do in their behalf (incapacity or liability)” (ibid. 2007: 11).
A specific kind of institution are organizations that are broadly understood “as
social systems with boundaries and rules” (Hodgson 2006: 9). According to North
(1990b: 73), organizations are “designed by their creators to maximize wealth,
income, or other objectives defined by the opportunities afforded by the institu-
tional structure of the society”. Bromley (1989b: 43) thus emphasizes that organ-
izations’ working rules convey legitimacy to the outside of the regime and “artic-
ulate the necessary steps which must be followed to become a corporation, and to
remain one” (ibid. 1989b: 43), as is e.g. outlined in constitutions, legislation, a
charter or by administrative rules. Moreover, working rules evenly convey coer-
cion that is effective inside of the corporation, among its members (ibid.: 43). The
second type e.g. assigns employees’ terms of appointment or how decisions must
be made, and hence mark internal rules. “The former institutions define the cor-
poration vis-a-vis the larger society, the latter give it structure” (ibid.; italics in

60 Collective action is broadly understood as a governance structure that is found in all kinds
of hierarchical authority structures, “that parameterize (define and redefine) individual
realms of choice” (Bromley 2006: 36) by law making entities to be found in villages, clans,
or any other going concern (ibid. 2006: 36-37).
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the original).®' By pursuing their objectives organizations change an institutional
structure incrementally (North 1990b: 73).°2 Emphasis is placed on the specific
interactions between institutions and organizations (ibid. 1990: 5). A final distinc-
tion is made between integrative and segregative institutions, a concept related to
nature-related transactions, which stresses the imposition of (social) costs on oth-
ers (Hagedorn 2005). Specifically, in the present line of argument these concepts
are better referred to as integrative or segregative working rules, seeing that these
terms implicitly comprise rights of one party, and a correlated duty of another.
Hagedorn (2005) specifies that, on the one hand, “[i]ntegrative institutions consist
of [working] rules which hold decision makers liable for the transaction costs they
cause, they have the duty to internalise them and no right to externalise them”
(ibid. 2005: 6). Segregative institutions, on the other hand, “soften this restriction
maybe to different degrees and relief decision makers from transaction costs and
burden others with them” (ibid. 2005: 6).

3.1.3 Property relations (or entitlements)

The third type of institutional arrangements is represented by property relations
(or entitlements) that are related to “income (or benefit) streams arising from the
ownership of particular valuable objects or circumstances (...) — usually (but not
only) associated with the ownership of land” (Bromley 2006: 54). Property rela-
tions are rooted in the Hohfeldian legal correlates right, duty, privilege and no-
right (ibid. 2006: 54-55), that are linked to valuable objects or income streams.
Blomley (ibid.: 55) thus stresses that “[t]o have a right with respect to a stream of
future economic benefits is to have the capacity to compel the state to protect —
and perhaps indemnify if necessary — your control over that income stream...”. In
other words, “[t]he essence — the empirical content — of ownership is the socially
sanctioned ability to exclude others” (ibid.). Property relations are thus a triadic
concept that includes (1) a person who is entitled to “own’ a valuable object; (2)
a valuable object; and (3) all others, which makes it a contentious social institution
(ibid.).

Property on the one hand, may refer to a physical object, e.g. a house, or to a
benefit stream, e.g. revenues of a (renewable) natural resource (Bromley 1989:
185). In the case of land, property pertains to land as an assef based on its renew-
able resource stock, as well as to its flow in the form of its utility (Nutzwert) that
either capitalizes directly in the form of yields, or indirectly in the form of a land

1 Eggertsson (2006: 18) lists the following criteria that define an organization in a more spe-
cific way: “(a) criteria to establish their boundaries and to distinguish their members from
nonmembers, (b) principles of sovereignty concerning who is in charge, and (c) chains of
command delineating responsibilities within the organization.”

62 1t is assumed that not all organizational members act in the common good given that some
members do act, while others not always act in the interest of the organization’s set objec-
tives but in their own interest (Hodgson 2006: 10).
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rent (Loehr 2012: 838). To summarize, “[p]roperty (...) is a benefit (or income)
stream, and a property right is a claim to a benefit stream that the state will agree
to protect through the assignment of duty to others who may covet, or somehow
interfere with, the benefit stream” (Bromley 1991: 2). The main feature of a right,
however, is “its correlation with the notion of duty, its involvement with coercion,
the fact that it may be concerned with either acts or omissions, and the fact that
violations require restitution” (Becker 1980: 8). As a consequence, to enforce a
right and the interest of those who hold a right against others, the state must “in-
terfere”: “The state must do something, for to do nothing is to side with the party
protected by the status quo property arrangement” (Bromley 1991: 19; cited from
(Samuels 1971, 1972).

Whereby ownership is a social concept which is based on “empirical evidence”,
meaning that the “the full force of government stands ready to protect my interest
in the thing” (Bromley 1991: 21); possession, in contrast, is an “empirical phe-
nomenon” in the sense that it is footed on “intuitive evidence”, “because little
extra work is required for an observer to make a plausible connection between the
possession or use of the object (asset) and its belonging to the user” (ibid. 1990:
20).% The latter neither entails the backing of an authoritative regime, nor the
recognition, and hence legitimacy of the larger community to acknowledge the
belonging of the thing as is proclaimed (ibid.: 20-21). Bromley (1989: 205) thus
remindes to draw a distinction “...between who has a right to use something, who
has a right to the stream of benefits from something, and who controls the access
to something”. The author thus highlights the focus on the multiple dimensions of
property relations as “essential to a clear understanding of property as a social
institution” (ibid.: 205). On the other hand, “[o]wnership, the proof of which is
known as ‘title’, is a fundamental legal concept” (Dale & McLaughlin 1999: 17).
Holding the full bundle of all associated rights to the property (so-called freehold
in Common Law jurisdictions) is the highest form of ownership (ibid.: 17).

A property right, in legal terms understood as a specific sort of right, “typically
has something to do with the right to use, the right to transfer, and the right to
exclude others from the thing owned” (Becker 1980: 18). Property rights thus
present a bundle of rights, more precisely termed “proprietary rights” (ibid. 1980:
22). Honoré (1961) develops a concept that covers the full and most liberal notion
of ownership, that emphasizes “that the owner is subject to characteristic prohibi-
tions and limitations, and that ownership comprises at least one important incident
independent of the owner’s choice” (Honoré 1961: 371), namely a legal system
that “provides some rules and procedures to attain these ends” (ibid. 1961: 361).
The concept is based on the legal correlates developed by Hohfeld (1913; 1917)
and emphasizes that “the concentration in the same person of the right (liberty) of
using as one wishes, the right to exclude others, the power of alienating and an

63 The recognition by others — as is present in Kant’s concept of “intelligible possession” (in
contrast to “sensible possession” as simple bodily appropriation) — is the determining crite-
rion of property relations (Bromley 2006: 188—189; cf. Williams 1977).
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immunity from expropriation is a cardinal feature of the institution” (Honoré
1961: 370-371). For the sake of simplicity, the following analysis focuses primar-
ily on Eggertsson’s (1990) aggregates, who distinguishes the above mentioned
bundles of rights into three broad categories: the exclusive right to use an asset,
the right to appropriate its economic value, as well as the right to sell or alienate
that asset (Eggertsson 1990: 34-35). However, the distinction presented above
focuses on the conditions of physical possession and its restrictions, which form
choice sets of the holders of these rights. This view is thus expanded to clearly
outline the foundations and, more importantly, the implications of property rights
as policy instruments.

Consequently, transactions may now be defined as “the alienation and acquisi-
tion, between individuals, of the rights of future ownership of physical things, as
determined by the collective working rules of society” (Commons 1934: 58; ital-
ics in the original). Institutions “define the status quo against which any collective
action must be regarded” (Bromley 1989b: 38-39) — and hence set “the legal foun-
dations of the economy” (ibid. 2006: ix):** “The economy as a set of ordered re-
lations obtains its structure and operational character from these rules and con-
ventions” (ibid. 1989: 78). The concept of public policy is accordingly concerned
with two central aspects, (1) deciding about “institutional arrangements (entitle-
ment structures) that both constrain and liberate individual action; and (2) search-
ing for the boundary between autonomous (market-like) and collective decision
making” (ibid.:34). The first denotes who may participate and who has to bear the
cost; the second delimits alternative entitlement structures through determinants
of market and non-market processes (Bromley 1989: 103). As a result, “the status
quo structure of institutional arrangements is at the core of how collective choices
are framed, and thus acted upon” (ibid.: 182). The features of and impacts from
institutional arrangements thus define, first, the status-quo array of choices to each
economic actor; second, the resulting relationship among economic actors; and,
third, ““...indicate who may do what to whom (...)” (ibid.: 49-50). Thus, in par-
ticular, the “...prevailing structure of norms, conventions, rules, practices, and
laws [...] shape or define the choice sets of individuals and groups in any econ-
omy” (ibid.), whereas the agglomeration of institutional arrangements define eco-
nomic conditions at a specific point in time (ibid.).

The distribution of costs and benefits under an existing property arrangement
may change dramatically with the appearance of new interest or technical oppor-
tunities (Bromley 2006: 57-58). Changing one institutional arrangement to an-
other may result in the form of a new benefit stream emerging to one party and
the imposition of unwanted costs to another, mostly referred to as externality or

64 Common (1934: 72) stresses that “[c]ollective action is even more universal in the unor-
ganized form of Custom that it is in the organized form of Concerns”.
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spill-over effect (ibid. 2006: 57-58).% An externality, in Pigou’s (1920) terminol-
ogy, is the divergence between private and social cost, where voluntary contrac-
tual arranements have been made in the form of market transactions, but “there
still remain some interactions that ought to be internalized but which the market
forces left to themselves cannot cope with” (Dahlman 1979: 141).

Seeing that, from the point of a wealth-maximizing agent, “the cost of carrying
out the actual transaction is greater than the expected benefit” (ibid.: 141-142),
two approaches are suggested to solve this kind of “market failure”, i.e. either
through some form of state intervention (this was referred to shortly in chapter
2.1.3), or “through a suitable establishment of appropriate markets” (ibid.: 141),
where “economic agents can be made to take into account the side effects they
generate” (ibid.: 141).% The “classical” remedy for these spillovers is linked to
the first approach, a concept developed by (Pigou 1920) and his tax-subsidy that
leaves the choice either “of imposing an excise tax on the output, or of offering
an excise subsidy for reductions of output, of a good that generates an adverse
spillover effect” (Mishan 1974; Pigou 1920). The latter necessitates not only the
active role of the state to internalize these effects but, vis-a-vis joint costs, assumes
physical proximity of the parties involved (Bromley 1989: 59). The other “tradi-
tional” mentioned option is advocated by Coase (1960) who stresses the recipro-
cal nature of external effects and their costs, and therefore suggests to establish a
common ground for the parties involved “to bargain over who will be made to
bear the joint costs” (ibid.).

Property rights, in North’s terms, “are the rights individuals appropriate over
their own labor and the goods and services they possess” (North 1990b: 33). The
ability to appropriate resources depends on the nature of the institutional frame-
work, namely “the legal rules, organizational forms, enforcement, and norms of
behavior” (ibid. 1990: 33). However, with due consideration of the costs of ex-
change, rights stipulated in contractual arrangements “are never perfectly speci-
fied and enforced; some valued attributes are in the public domain and it pays
individuals to devote resources to their capture” (ibid.: 33). For this reason, Dem-
setz (1967: 350) proposes that “property rights develop to internalize externalities
when the gains of internalization become larger than the cost of internalization”
(see chapter 3.2.1). However, this account ignores unwanted costs imposed on
others, seeing that property arrangements define which costs “...might legally be
ignored, and property legitimizes those costs that are so visited on others” (Brom-
ley 1989: 212). As aresult, it is at the heart of the matter who is causing such costs
and on whom these costs fall: “One person’s government interference is another’s
government protection” (ibid. 1989: 212; italics in the original).

65 The concept of externalities is a central critique of market organization in the theories of
welfare economics and economic policy in general (Buchanan & Stubblebine 1969).

% Bator (1958) distinguishes three forms of market failures, i.e. externalities, monopolies and
public goods; see for further discussions Calabresi (1968).



65

The process for qualifying for ownership, e.g. when the state transfers exclusive
ownership to private individuals, may “dissipate the potential rent from the land”
(Eggertsson 1990: 93; Anderson & Hill 1983, 1975). This is because the costs
arising with the assignment of property rights are one-time sunk cost and do not
affect the stream of benefit; in contrast, the cost of enforcement vary, occur over
time and are incurred by he state and individual right holders (Eggertsson 1990:
96). “High costs of enforcing rights may render exclusive ownership of a resource
economically inviable” (ibid. 1990: 96). A reassignment of property rights com-
prises “additional costs to the state of assigning and maintaining the new structure
of rights [that] must be taken into account” (ibid.: 108—109). Accordingly, when
gains are anticipated from new outcomes, these gains must be related to the cost
of institutional change (ibid.: 108). As a consequence, “even a relatively modest
change in the structure of property rights, such as the reassignment of liability in
a world of exclusive rights, affects both the productive capacity of the economy
and the distribution of wealth...” (ibid.: 101). E.g. the ability to affect the income
flow of an asset without being made liable for the full costs generated lowers the
value of the very asset; on the contrary, an ownership structure “in which those
parties who can influence the variability of particular attributes become residual
claimants over those attributes” (North 1990b: 31) maximizes an asset’s value:
“In effect they are then responsible for their actions and have an incentive to max-
imize the potential gains from exchange” (ibid. 1990: 31). In this regard, Bromley
(2006: 120) stresses that “public policy is nothing but a modification of the insti-
tutional structure of an economy that redefines choice sets (fields of action) for
individuals™. Moreover “[t]he legislature and the courts continually address the
need for new institutional arrangements — driven by the recognition that the econ-
omy is always in the process of becoming” (ibid. 2006: ix).

The most proponent theory that account for the formalization of tenure is the
Evolutionary Theory of Land Rights which is summarized by Platteau (1996). It
presumes a change in relative factor prices that pushes the government to formal-
ize tenure by introducing titling programs. It is based on the so-called property
rights school associated with Coase (1960), Demsetz (1967), Cheung (1970) and
Posner (1977) (see chapter 3.3.3).%” For these authors, the decisive factor for
choosing an economic system based on private property rights is scarcity which
sets the subsequent need for exclusive, unambiguous ownership rights, henceto
introducing a private property regime. In contrast, they argue, a property regime
based on collective ownership raises incentives for overconsumption and mis-
management of resources, hence rent dissipation is to be expected. By arguing
that an individual person that owns land “will attempt to maximize its present

7 The following overview does not deal with the philosophic justifying conditions of private
property; the latter though is usually based on arguments referring to first occupancy (Cic-
ero, Rousseau, Kant); labor theory (Locke); traditional views (Aristotle, Hegel, Hume) or
economic justifications (von Mises, Hayek, Posner) referring to utility, political liberty or
to considerations of moral character (Becker 1980).
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value” (Demsetz 1967: 355), “privately owned resources will always tend to be
allocated to the highest value uses” (Furubotn & Pejovich 1972: 1140). Private
property rights so serve as the most efficient property regime (Platteau 1996:
31).°® However, the reasoning and effects of formalizing tenure in valuable assets
emerges from a set of assumptions and implicit predictions (Bromley 2008b: 20).
The formalization of property registrations in official records is understood as
“...the 1ssuance of titles to individuals (or families) now holding (possessing)
housing and other land-based assets in an allegedly tenuous and quite insecure
state” (Bromley 2009: 20). Moreover, it is highlighted that the “claimed insecurity
of tenure is blamed for stifling investment in the assets now possessed rather than
owned” (de Soto, 2000) (ibid. 2009: 20). Hence, this insecure possession of assets
1s supposed to find its remedy by the issuance of titles. The prediction is that it is
the security through titles that “are claimed to allow individuals to gain access to
official sources of credit — banks, credit unions, lending societies” (Bromley
2008b: 20). These outcomes — start a new business, improvements in housing or
investment in agricultural production — are assumed means to approximate the
goal of eradicating poverty. What is assumed by security vis-a-vis to using the
land as collateral “concern[s] possession of rights to transfer land rather than se-
curity as such...” (Sjaastad & Bromley 2000: 372). Security is thus primarily as-
sociated with the assurance of rights (ibid. 2000: 372). Thus, insecurity is under-
stood as the individual perception about the probabilities of violation and detec-
tion, while the “cost of insecurity finds expression through the effects of the be-
havioural modifications to which this perception gives rise” (ibid.: 372). A higher
perception of risk “results in a higher discount rate for future returns, thereby re-
ducing the net return to investment and investment volume. A higher discount rate
due to uncertainty over ownership biases investment towards short-term projects”
(Barrows & Roth 1989: 2). Consequently, for the purpose to encourage develop-
ment the “security of tenure need not amount to ownership, nor need it last for all
time” (Simpson 1976: 8). E.g. a tenant may be granted leasehold for an adequate
amount of time to secure investments. Thus, security is given by “a period long
enough to serve the purpose for which the land is to be used” (ibid. 1976: 8). The
important point is that “[i]n those countries where individual property rights are
recognized and the rule of law prevails, the courts will uphold occupation against
anybody — including the State or the Government — other than a person who can
prove a better right” (ibid.: 9). A title, or the formalization of ownership, therefore
cannot be viewed as panacea to spur investments and eradicate poverty.

68 A further discussion on property rights regime is discussed below (see chapter 3.2.1). The
meaning of “efficient” or “efficiency” shall not further be discussed here, except from the
very notions that, firstly, “efficiency, however defined, is dependent upon the institutional
structure that gives meaning to costs and benefits, and that determines the incidence of
those costs and benefits” (Bromley 1989: 32); besides, efficiency cannot be understood in
mere economic terms, “but must firmly be put in the socio-historical context within which
any particular institution is designed” (Dahlman 1980: 9).
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3.1.4 Implications of entitlements

As was presented above, social arrangements, i.e. going concerns, are regulated
by working rules that are either generated by custom or law (see chapter 3.1.2).
In the first case, private orderings may be set-up in form of a contract, in the latter
case by the legal system. Regarding the first, private arrangements are of many
forms, ranging from installing fences to the following of social norms. With view
to the latter, an individual’s “sphere of decision amounts to the collection of all
the possibilities he or she has to decide regarding the use of assets of whatever
kind they may be” (Werin 2003: 5). These possibilities are generally understood
as rights, or property rights which “are supported (more or less effectively) by
law” (ibid. 2003: 5), while “almost all interaction among people relies on formal
law to some extent and is influenced by it” (ibid.: 6); the opposite is similarly true,
“law is framed under the influence of the private motives, wishes and inducements
behind interaction among people” (ibid.). Accordingly, “law is not created in a
vacuum. Much or most of it has evolved in response to the needs of economic life.
There is a mutual interdependence, a “symbiotic” relation. Hence, there is a sin-
gle, interrelated economic-legal system” (ibid.; italics in the original).

Land, in particular, has “two special characteristics which distinguish it from
all other commodities known to commerce” (Simpson 1976: 5), namely it is im-
movable and everlasting: The first specific of immovability results in the fact that
“it cannot be transferred from one person to the other; nor it can be possessed in
the same way as something that can be actually handled and moved about” (ibid.
1976: 5). Thus, if my land is not accessible without crossing somebody’s else
land, it 1s my right to trespass it, a so-called easement (ibid.: 6). The land’s other
feature, to be everlasting, has two important consequences: On the one hand,
rooted in Anglo-Saxon law, land does not only comprise the surface but the air
above it and the soil below (ibid.: 5) E.g. land which was registered in England
about a century ago in the so-called Domesday survey is “still the same land to-
day; the individual proprietary units into which it was divided may have changed
completely but today’s parcels are made up of the same land...” (ibid.: 6). These
lands hence have undergone a so-called mutation, i.e. boundary changes. Conse-
quently, even if an owner has absolute ownership, i.e. enjoys the full bundle of
rights over a piece of land — fee simple in English law (see below) terms — it “is
often withheld or restricted, for public policy demands that land shall not be al-
lowed to fall into the wrong hands (though what hands are wrong is, of course,
capable of widely differing interpretation)” (ibid.: 8). In such a case of presumably
public interest, it is the State’s right of so-called eminent domain to exercise power
of compulsory acquisition. In reality absolute ownership of land does hence not
exist. However, “[i]t is this capacity of land to carry future interests (...), which
has led to many of the involutions of land law” (Simpson 1976: 6).

The nature of legal relations among individuals is then predicated on the con-
cept of working rules and further based on the work of (Hohfeld 1913, 1917). A
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legal relation is defined as a “societal recognition of a specific set of ordered re-
lations among individuals” (Bromley 1991: 16). The total of all legal relations is
specified according to Hohfeld (1913; 1917) by eight legal conceptual terms
which line up into a group of entitlements, i.e. rights, privileges, powers and im-
munities, and their legal opposites, i.e. no-rights, duties, disabilities and liabilities
(Harbison 1992). Accordingly, these legal relations are formed by their legal cor-
relatives right-duty, privilege-no-right, power-liability and immunity-disability
(Hohfeld 1917: 710; see table 3-1).

Jural { right privilege power immunity
Opposites no-right duty disahility liability

Jural { right privilege power immunity

Correlatives { duty no-right liability disability

Table 3-1: The general nature of legal relations (Hohfeld 1917: 710)

A right 1s defined as an expectation on the side of the right-holder, who rest as-
sured that others do not adversely affect it (Bromley 1991: 16); a right is associ-
ated with the duty to respect that right (ibid. 16—17). A privilege describes a situ-
ation where the right-holder is free to act toward the right-regarder; being con-
fronted with a privileged counterpart leaves others with no-right (ibid.: 17). Hav-
ing the power to act means to be able to establish a new legal relation toward
others; the latter become subject to the new rule and, moreover, are made liable
to that supremacy (ibid.). Enjoying immunity, on the other hand, means that,
whatever legal relation is set up, one is not affected by it; being faced with the
immunity of others means having a disability (or no power) to force those to act
(ibid.).69 These correlates can be classified into two further categories, being ei-
ther active (positive) or passive (negative) legal relations (Hoebel 1942: 956): The
first two correlates, right-duty and privilege-no-right, are so-called active vis-a-
vis the state authorities, seeing that “they are imperative relations subject to the
coercive authority of the courts and other recognized law-enforcing agencies”
(ibid.). “Hohfeldian claims [rights], privileges, duties and no-claims [no-rights]
are “the substance of that insubstantial thing, the law”” (Harbison 1992; Llewel-
lyn 1960, 1960). The latter two correlates, i.e. power-liability and immunity-dis-
ability, are passive in the sense that “[t]hey are not in themselves subject to direct
legal enforcement. (...) Rather, they set the limits of the law’s activities” (ibid.),
where “the law itself declares to be outside the scope of its sphere of control”
(ibid.). In other words, one has “to recognize that passive legal relations are state-
ments of “no-law”.” (Hoebel 1942: 956). However, along with the first, salient
feature of a right’s relational character, another key point is emphasized (Harbison

9 With regard to the fact that individuals mostly belong to several sub-groups in society,
these legal relations might overlap within an individual’s choice set (Hoebel 1942: 956).
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1992: 461): Claims and immunity are, secondly, historically contingent but, none-
theless, “the property rights the government will enforce at any given time”
(ibid.).”

A right in the strictest sense is thus to have a right to call for coercive measures
in case of denial of a sound claim; here, one possesses a claim-right toward others,
whereas the latter have the duty to act accordingly, or to offer “compensation in
lieu of it” (Becker 1980: 11).”! A special sort of claim-right is a capacity-claim
“to call particular attention to one’s status as a potential holder of rights” (ibid.:
12; italics in the original), e.g. expressed by saying ‘to have a right to get married’
(ibid.). This 1s due to the fact that having a right often presupposes a needed ca-
pacity or standing to do something, which hence assumes other sorts of rights to
exist (ibid.). The issue shall be made clear by the example of a football player who
has a right to score (ibid.): On the one hand, it is based on a person’s liberty (priv-
ilege) to score, since no one is allowed (no right) to stop somebody scoring; and
it is based on power in the sense that if a player manages to maneuver the ball in
the net in the agreed way, the goal has to be acknowledged by others (liability).
Thus, a right based on liberty “entails only the absence of claim-rights in others”
(ibid.: 13; italics in the original); a right based on power “entails only liability in
others” (ibid.).” Thus, to give (legal) emphasis to one’s liberty or power by se-
curing that no one interferes with the one’s liberty or power, the one might become
protected by a claim-right, and a duty in others may be enforced (ibid.).”* A final
cause of confusion refers to recipient rights, a kind of right “which has some of
the stringency of a claim right (the right-holder is ‘owed’ or ‘entitled’ to some-
thing) but for which no corresponding duty-bearers can be specified” (ibid.: 14).
An example is to assume the right to health care, being rather a sort of moral claim

70 With Hohfeld’s terms as point of departure, Harbison (1992: 461) outlines that concepts as

easement or license “do not convey the full meaning of either social relations or legal
rights”, seeing that “they are not derivable from apriori abstractions (...) and (...) are at
best convenient pigeonholes where legal analysis begins rather than ends. At worst, they
are inconvenient” (ibid. 1992: 461-462).
"1 The author offers further classifications that are not treated here (see Becker 1980: 11—12).
2 Liberties are distinguished between natural and derived, institutional liberties (ibid. 1980:
13): The first refer to those that “exist independently of any social institutions” (ibid.: 13),
mostly pronounced among those “in the proverbial state of nature” (ibid.), where “no one
has any claim-rights against them for the performance or nonperformance of any act. Once
political or social institutions arise, natural liberties are limited (...), but political and social
liberties of various sorts become possible” (ibid.). The latter hence depends “on the exist-
ence of political and social institutions” (ibid.).
As already mentioned, if my right is based (purely) on power, then I have the ability “to
alter my relations to others (with respect to rights)” (ibid.). A more profound distinction is
made between perfect and imperfect power (see ibid.: 13—14): The first relates to one’s
sole ability to alter a legal relation vis-a-vis others; the latter refers to situations which in
fact demand the involvement of others, and is thus termed more precisely participant-pow-
ers.
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though (ibid.: 15). Disputes over natural resources, being it fishermen who com-
pete for diminishing fishing grounds, a plant which pumps its chemical residues
into a river that formerly served as fresh water source or conflicting views on land
use — widely perceived as “environmental problems” —, are to be understood as
“problems of conflicting right claims” (Bromley 1991: 3). A factory that perceives
to “have a right” to dump its chemicals into a river is an example of presumptive
rights that are confronted “not to have been a right at all but merely a practice
(ibid. 1989: 213). Based on Hohfeldian terms, the intruder so far enjoys a privi-
lege, whereas the claimant has no right.

The denial of a right claim, especially with reference to natural resources or
environmental issues, is thus either based on a lack of existence or coverage (ibid.:
4): Disagreements over the existence of a right denotes situations where two or
more parties dispute over a specific kind of right, e.g. rights to preserve a beautiful
landscape, or rights for quality controls of air and water; disagreements over a
right’s coverage concerns questions whether one claimant is indeed entitled to
seek for protection by state authorities, e.g. my neighbor’s right claim to enlarge
her house versus mine to keep a pleasant view without disturbances.

Thus, by drawing closer attention to the entitlement structure based on the legal
correlates developed by Hohfeld (1913; 1917) it is possible to characterize the
underlying legal relationship, and hence to specify “[t]he nature of interdepend-
ence and interference among economic agents” (Bromley 1989: 208). The con-
cept of entitlements (see chapter 3.1.3) is therefore extended by entitlements pro-
tected by property rules, liability rules and inalienability rules (Calabresi & Mel-
amed 1972). Depending on the fact who enjoys protection, who interferes and the
kind of protection provided (by property, liability or inalienability rules), result in
different legal structures that bring about severe implications.

Property rules consist of right-duty correlatives that permit protection to the right
holder. If one wishes to interfere with that right, the other not only has to initiate
the bargain (ex ante) and bear all transaction costs incurred, but needs to offer a
reservation price to convince the right holder to abandon the right. The inference
may occur if the parties agree on a price to pay. It is hence a collective decision
who is initially entitled to enjoy protection, but the bargaining parties decide on
the amount to pay (Calabresi & Melamed 1972: 1092).

Liability rules comprise the correlatives privilege-no right, that permit others to
interfere, and require compensation to stop them; the one without a (claim) right
has to bear the cost of interference, initiate the bargain (ex post), cover all trans-
action cost incurred and pay a price to compensate the privileged one to stop the
action. The value required to stop the inference is “set by the neutral eye of a third
party (usually the state)” (Bromley 1989: 210); its payment depends on the one’s
willingness to pay.

Inalienability rules are defined by the legal correlates immunity-no power, whose
aim is to protect unwanted third party effects and hence may preclude a transac-
tion. On the other hand, inalienability rules may become relevant (apart from
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third-party effects) if “the action is characterized by irreversibilities, and if we are
not certain of our benefit measures for such things into the future” (Bromley 1978:
48). At this point, “the inalienability rule may be preferred” (ibid. 1978: 48). In
this case, the state intervenes to determine the initial entitlements as well as “the
compensation that must be paid if the entitlement is taken or destroyed, but also
to forbid its sale under some or all circumstances” (Calabresi & Melamed 1972:
1092—-1093). Thus, unlike property or liability rules, this rule provide protection
to an entitlement, but its granting is regulated and limited by the state (ibid. 1972:
1093). As 1s summarized by Demsetz (1967: 347), “property rights specify how
persons may be benefited and harmed, and, therefore, who must pay whom to
modify the actions taken by persons”. The question arises under which conditions
these alternative entitlements, to wit property or liability rules, should be applied?
E.g. protecting the interest of many individuals, who need to bargain prior an of-
fending action under a property rule, seems rather impossible; on the contrary, ex
post bargaining is more practical under a liability rule if the offending party may
proceed but is obliged to pay compensation after the action (Bromley 1989: 213).
The latter moreover shows that the tendency to interfere is boosted in the case of
liability rules, as it is easier to proceed (the courts decide on compensation pay-
ments thereafter), than to bargain for a price to obtain prior consent (ibid.: 213—
214).

The way an entitlement is protected thus affects (a) the time of the bargain to
take place (ex ante or ex post), decides on (b) who has to initiate the bargain and
(c) who has to bear the costs of both the inference and the transaction (villain
versus claimant), (d) who is involved in litigation (the relevant parties versus state
organs) and depending on this aggregate, (¢) how probable an inference might be
(see table 3-2).

property rule liability rule inalienability rule
right duty power no right | immunity no power
(a) bargaining - ex ante - ex post - -
(b) initiated by whom - X - X
(c) transaction costs - X - X - X
(d) litigation costs - X - X - X
(e) tendency of inference low high low

Table 3-2: Effects of property, liability and inalienability rules (adapted by Bromley 1989:
206-216; 1991: 42-51)

The overview shows that the initial assignment of rights is decisive vis-a-vis a
person’s legal status and the ensuing distribution of costs:’* A claimant is better

4 The initial endowment of resources relates to property rights and the individual’s wealth
position. A critique on Coase (1960) exactly focuses on his assumption that an alternative
initial assignment of rights has no wealth effects if volitional bargaining is possible, for it



72

protected against unwanted cost under property rules, which pass the costs of in-
ference on the intruder before an action may take place; the expenses are covered
privately by the villain. The state authorities assign the initial property arrange-
ments, but no further state intervention is required. Liability rules, in contrast,
ease disturbances by allowing preceding inferences to take place, while its’ set-
tlement 1s passed onto state organs and the costs incurred are covered collectively.
Finally, inalienability does not provide for any disturbances; it is a cost-saving
measure for the benefit of the public and the individual, seeing that both are
strictly freed from unwanted costs. Property relations are hence contentious see-
ing that they carry “the ability to hold something off the market until a possible
buyer meets the price that the owner is free to set” (ibid. 1991: 37): Any attempt
to change the entitlement structure either depends on the reservation price (prop-
erty rules) or the willingness to pay (liability rules). Thus, seeing that it is income
and current endowments that are the decisive factors for an entitlement structure
to change (Bromley 1991: 48), it must be concluded, that the initial assignment of
rights matter, and more precisely, “who it is that obtains the initial assignment of
entitlements, and the nature of that entitlement™ (ibid.: 37).

The imposition of rules which change institutional arrangements is, first, a con-
scious and determined measure in the framework of economic or public policy;
likewise, property rights are policy instruments in the sense that by altering these
rights among individuals or groups is to accomplish certain desired ends (Bromley
1991: 35). Second, it is necessary to keep in mind that existing entitlements ““are
simply artifacts of previous scarcities and priorities, and of the location of influ-
ence in the political process” (ibid.: 201). Thus, an important issue of economic
analysis is to understand that changes in social values and priorities are in accord-
ance to shifts in property rights (ibid.: 199). For an understanding of agricultural
settings, it is thus necessary to keep in mind that transaction costs stem from a
particular nature of the production processes; by showing the exact link between
the productive technology and transaction costs it is possible to specify the nature
of transaction costs “before we can account for the choice of property rights in
any particular context” (Dahlman 1980: 138—139).

It could be learned that the status quo structure of institutional arrangements,
which defines the choice domain of individuals and groups, is based on norms
and conventions, the working rules of a going concern and is, when linked to in-
come or benefit streams, specified by property relations (see chapter 2.1.4). Thus,
by altering rights relationships among individuals or groups is to accomplish cer-
tain desired ends (Bromley 1991: 35). It follows then that “to analyze a proposed
policy is to attempt to understand who the gainers and losers are, how they regard

is supposed that “the rights will go to the highest bidder and efficiency will be assured re-
gardless” (Bromley 1991: 36). However, this view does not take the emergence of transac-
tion cost into account, which e.g. lead to “imperfect, costly, and asymmetric information
among participants to a bargain” (ibid. 1991: 37), and thus “will influence the ultimate dis-
tribution of welfare across members of society” (ibid.: 36).
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their new situation in their own terms, and what it means for the full array of
beneficial and harmful effects” (Bromley 1991: 219; italics in the original). How-
ever, what needs to be carefully kept in mind when analyzing individuals’ choice
sets is what prospect theory has shown, namely that individuals “have a greater
distaste for losses from a status quo position than for the gains that may arise from
changes in that status quo™ (ibid. 2006: 74; (Kahneman & Tversky 1979; Tversky
& Kahneman 1974). The ensuing difficulty here is to distinguish between both an
individual’s preference and an individual’s choice: A preference 1s viewed as a
state of mind vis-a-vis an outcome or a prospect, whereas a choice relates “to an
act, a decision, or a strategy” (Bromley 1989: 85). Preferences and choices are
hence dependent on an individual’s choice which is defined by the status quo:
“The concern here is to explore the relationship between preferences and choices,
and those situations in which goals or objectives dominate preferences, and those
in which preferences are dominated instead by means or instruments (ibid. 1989:
85). Thus, Shubik (1982) points to the challenge to make out the distinction be-
tween preferences among outcomes and preferences among strategies (ibid.). As
a result, the scientific task is to address policy impacts relevant to those that are
affected and, specifically, “how individuals regard the benefits and costs of cer-
tain policy alternatives” (Bromley 1991: 220). With view to the fact that the main
idea behind collective action and institutional change is a process that transforms
certain interest into entitlements, it is essential to distinguish between (desired)
policy objectives and policy instruments chosen for this goal (ibid. 1991: 227).7
“This distinction presumes that decision makers first choose policy objectives,
and only then begin to search for policy instruments to achieve those objectives”
(ibid.).”® Whether formalization of property rights in land is viewed as a specific
policy tool or as policy objective is treated more carefully in the next parts.

3.2 Governance
3.2.1 Governance of nature-related transactions

Governance structures are “organisational solutions” for institutionalized transac-
tions (Hagedorn 2008: 360) that “enforce rights and the corresponding duties of
others to respect those rights” (D1 Gregorio et al. 2008: 6). Property regimes, i.e.
private, state or common property regimes (see figure 3-1 below), are instrumen-
tal human artifacts, i.e. collective perceptions in terms of defining “what is scarce

5 By referring to transform interest into entitlements indicates that an individual (or a group)
“has some strong feeling about a particular situation; they have a stake in the situation at
hand” (Bromley 1991: 227; italics in the original).

76 It must be highlighted though that it is not always easy to draw a sharp line between both
policy instruments and policy objectives; on the contrary, in reality “decision makers often
will start with existing activities and gradually define and formulate objectives in view of
experience with policies” (ibid. 1991: 227; cf. Blaug (1980: 151).
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(and hence possibly worth protecting with rights), and what is valuable (and hence
certainly worth protecting with rights)” (Bromley 1991: 3; italics in the origi-
nal).”” Regimes are understood as social constructs “whose purpose is to manage
people in their use of environmental resources” (ibid. 1991: 21; italics in the orig-
inal). A property regime proves to be successful if “(1) the natural resource has
not been squandered; (2) some level of investment in the natural resource has
occurred; and (3) the co-owners of the resource are not in a perpetual state of
anarchy” (ibid.: 21). With view to the contested nature of governing resource use,
the role of environmental policy is understood as to challenge a “putative rights
structure that gives protection to mutually exclusive uses of certain environmental
resources” (ibid.).

State property

Individuals have the duty to observe use/access rules determined by the control-
ling/managing agency. Agencies have the right to determine use/access rules.

Private property

Individuals have the right to undertake socially acceptable uses, and have the duty to
refrain from socially unacceptable uses. Others (called “non- owners”) have the duty
to refrain from preventing socially acceptable uses, and have a right to expect only
socially acceptable uses will occur.

Common property

The management group (the “owners”) has the right to exclude non- members, and
nonmembers have the duty to abide by exclusion. Individual members of the man-
agement group (the “co-owners”) have both rights and duties with respect to use
rates and maintenance of the thing owned.

Non-property
No defined group of users or “owners”, the benefit stream is available to anyone. In-

dividuals have both privilege and no right with respect to use rates and maintenance
of the asset. The asset is an “open-access resource.”

Figure 3-1: Four types of property regimes (adapted from Bromley 1989a: §72)

Depending on the property regime individuals enjoy rights and duties in a differ-
ent way: Private property provides rights to individuals to use and have access to
a benefit stream and implies others having a duty to respect that right; common
property regimes provide a limited number of individuals with rights and duties
to use and maintaining a benefit stream according to rules established by its mem-
bers; non-members have the duty to respect to being excluded; under a regime of
state-property individuals have the duty to recognize the rules to a benefit stream

"7 Though scarcity is viewed as “the central, controlling fact of the contexts in which prob-
lems about property rights arise” (Becker 1980: 6), the author gives rise to concern that
“like many seemingly obvious general pronouncements, it is not so clear, upon inspection,
that this one is as uncontestable as it seems” (ibid. 1980: 6). It may be, he stresses, that
“one’s possession has some importance just because those things are one’s own appropria-
tions — regardless of whether or not they are scarce or likely to become scarce” (ibid.: 6).
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set by a controlling agency, i.e. an authorative state body; open-access resources
are termed those reserves whose access is not limited and whose use is not con-
trolled; individuals possess both no right and no privilege vis-a-vis accessing or
using the resource (Bromley 1989a: 872).

The social construction of institutions and their associated governance system
depend “on the property of the transactions and the characteristics of the actors
involved in such transactions” (Hagedorn 2008: 359; Schmid 2004: 69ff.). These
so-called institutional arrangements hence “emerge either spontaneously through
self-organisation or intentionally by human design” (ibid.). Regularized behavior
is mediated by norms and conventions and thus evolves endogenously through
individuals’ interaction (Bromley & Yao 2007: 11).”® In particular, it is about
“...those institutions at the “informal” end of the spectrum — the norms, habits,
standard practices, customs, traditions, and conventions that provide important
boundaries to, and parameters for, much individual and group action...” (Bromley
2006: 22-23). In contrast, working rules and entitlement regimes “...are policy
variables and therefore subject to change through collective action (Bromley
2005: 4). In other words, they are “imposed institutional arrangements [that] are
the conscious and purposeful instruments of national (and provincial) economic
policy” (ibid. 2007: 11).

With due consideration of transactions — that “contain in itself the three princi-
ples of conflict, mutuality, and order” (Hagedorn 2008: 363; cf. Commons 1932)
— the interdependence of social and natural systems may either result in friction
or coherence that both produce certain cost: The first relate to transaction costs
which are typically viewed as an “economic equivalent of friction in physical sys-
tems” (Williamson 1985: 19). These are the costs to gain information, the costs to
contract with one or the other, and the costs to enforce contracts (Bromley 1991:
105).” Besides, Bromley (1991) highlights that transaction costs “are much
higher in sparsely settled rural areas” (ibid. 1991: 105) than in urban neighbor-
hoods, seeing that the former are typically characterized by institutional precon-
ditions which guide individual activities with “strategic uncertainty” that does not
allow for “providing a secure basis of economic calculation over space and time”
(ibid.: 105). In contrast, the “rural hinterland” is viewed by the latter as “either
irrelevant or a domain to be plundered for the benefit of the urban classes from
whence power and legitimacy flow. (...) Destruction of natural resources is the
logical outcome of these circumstances, and such practices continue because they
serve the interest of the national government” (ibid.). This phenomenon is also
known as “urban bias”. The second, coherence costs, typically occur in social
systems with “coordination and consensus building between many stakeholders”

78 Among the three different classes of institutions it is entitlement regimes that are — even
though subject to change by collective action — considered as the most explicit and durable
institutional relations (Bromley 2006: 180ff.).
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(Hagedorn 2008: 362). In any case, Bromley (1991) reminds that "the very notion
of “transaction costs” is culturally specific — one person’s tedious meeting (a cost)
may be another’s most enjoyable activity (a benefit)” (Bromley 1991: 31). Con-
sequently, “there is no presumption that the invisible hand will result in harmony
over the rules to be followed, instead it is the court system that must decide dis-
putes and create order, or a “workable mutuality,” out of conflict” (Commons
1934: xxx; italics in the original). Accordingly, “governance is an effort to craft
order, thereby to mitigate conflict and realise mutual gains™ (ibid. 1932: 4; italics
in the original).®® Or, in the words of Williamson (1996), “...the study of incom-
plete contracting in its entirety implicates both ex ante incentive alignment and ex
post administration (which is what governance is all about)” (Williamson 1996).

Thus, to make an institutional choice among the many types of property re-
gimes needs to take into consideration “the costs of the particular property regime
pertinent for each type of land” (Bromley 1989a: 869). As will be shown below
(see chapter 3.2.3), the formalization of ownership rights to agricultural land is
thus not only about registering owners and their interest to landed property, but
needs to ascertaining existing rights pertaining to the land plot together with a
proof of evidence, while at the same time, set up and maintenance cost occur for
the demarcation, indication and surveyance of the ground in question. In contrast,
the administration cost for setting and holding up a collective property regime
comprise meetings among villagers to agree on the resource’s “...specific loca-
tions of use, to discuss rates of harvesting, and so forth” (Bromley 1989: 869). As
a consequence, “[t]here is a reasonable case to be made that the costs of privati-
zation (fences, measurement, title insurance, record keeping) are greater than
those of the collectively-managed public domain of the village (ibid.), especially
in environments where people, all knowing each other, are dependent on using
public domaine land. The latter point, however, does not exclude that some sort
of use rights exists to the resource stock or its flow; a combination of commonly
used and privately owned strips of land is known, for instance, from open field
systems (see e.g. Dahlman 1980), where e.g. the scattering of (privately owned)
land “constituted the least costly way” (Bromley 1989b:17): Scattering granted
the retention of “the collective decision making necessary to realize the returns to
scale in livestock™ (Dahlman 1980: 129). This is because “[s]cattering achieves a
change in constraints and incentives, rather than creating negative rewards in
terms of punishment for keeping out of the collective” (ibid. 1980: 129). Again,
the “multiple dimension of the property relation is essential to a clear understand-
ing of property as a social construction” (Bromley 1989b: 205).

80 “Order” in Commons (1934: 6) sense refers to ‘Futurity’ and its anticipation, and hence in-
hibits a “security of expectations” which is “based upon reliable inferences drawn from ex-
periences of the past; and also from the fact that it may properly be said that man lives in
the future but acts in the present” (ibid.: 57-58).
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3.2.2 Polycentric systems

The alignment of rules in accordance with particular properties of (ecosystem-
related) transactions has brought a diversity of intuitional arrangements (Hage-
dorn 2008: 363): In classic transaction cost economics organizational forms range
from buy-or-make decisions, thus via markets (“buy’) or within firms by verti-
cally integrated organization, so-called hierarchies (“make’) (Williamson 1981).
The decision is dependent on the required mechanisms for coordination and con-
trol, as well as the ability to adapt to disturbances (Williamson 1991). Accord-
ingly, markets and hierarchies rather underlie the marketing of private goods and
commodities within the above-mentioned state-market dichotomy (Hagedorn
2008: 363-366). In contrast, many examples concerned with governing nature-
related transactions (which allow for interdependency among actors) show that
tailored governance structures, hybrids, are required “because neither the com-
mand and control mechanism [“make”] nor the price mechanism [“buy’’] can ful-
fil this task” (ibid.: 370), and hence emerge as hybrid, or polycentric governance
system. The latter was firstly termed “polycentric” in the realms of public policy
by V. Ostrom et al. (1961) and “connotes many centers of decision-making which
are formally independent of each other” (ibid. 1961: 831). In the further discourse
these alternative forms of governance were labeled as hybrids (Ménard 2004b) %!
Though hybrids do not necessarily share a common basis of ownership, they are
comprised of “a great diversity of agreements among legally autonomous entities
doing business together, mutually adjusting with little help from the price system,
and sharing or exchanging technologies, capital, products, and services...” (ibid.:
348). Ostrom et al. (1961) specify three aspects “which give rise to public rather
than private provision of certain goods and services” (Ostrom et al. 1961):3? First,
to control for externalities, i.e. spill-over effects that are not internalized privately
need to be regulated by a public organization (ibid.; see chapter 2.2.2); second, as
a consequence of decomposability, those who do not pay for a good or service
may still enjoy its benefits (ibid.: 833). Both spill-over effects as well as decom-
posability result in others’ non-exclusion of its (direct and indirect) effects, and
thus mark a “jointness of consumption” and the absence of rivalry (Ostrom 1975).
As it is outlined by Dewey (1927), “the public consists of all those who are af-
fected by the indirect consequences of transactions to such an extent that it is
deemed necessary to have those consequences systematically provided for”
(Ostrom et al. 1961: 833). Third, the maintenance of a good or service as a pre-
ferred state of affaires focuses directly on the impact of the good’s provisioning.
“The exclusion principle provides a criterion for distinguishing most public goods

81 See Menard (2004) on a thorough examination on (the emergence of) different forms of
hybrids; according to his provocative words, a “collection of weirdos” (ibid. 2004: 347).

82 Ostrom et al. (1961: 832) follow Dewey’s (1927) definition that «...the line between pri-
vate and public is to be drawn on the basis of the extent and scope of the consequences of
acts which are so important as to need control whether by inhibition or by promotion”.
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from private, but it does not (...) clarify or specify the conditions which determine
the patterns of organization in the public service economy” (ibid. 1961: 833).

Consequently, as a “preferred state of affaires™ (ibid.: 833), declared as being
in the interest of the public, it must specify the conditions which allow for the
good’s measurement and quantification: “The modification consists in extending
the exclusion principle from an individual consumer to all the inhabitants of an
area within designated boundaries” (ibid.). The calculation of benefits and cost of
the provisioning is viewed as “a balance between the demands for public services
and the complaints from taxpayers” (ibid.: 834). Thus, the question of scale arises
with regard to the constitution and organization of its provision, namely how to
specify the “boundaries of a local unit of government as the “package” in which
public goods are provided” (ibid.: 835). In general, a public good is appropriately
packaged (within its boundaries) when the exclusion of others to enjoy the public
good is warranted (Ostrom et al. 1961: 833). In addition, the authors identify four
criteria to designate the boundaries of a local unit, these are (1) control, (2) effi-
ciency, (3) political representation, (4) equitable distribution of costs and bene-
fits, and (5) self-determination (ibid.: 835):

1)  Control refers to boundary conditions which “include the relevant set of
events to be controlled” (ibid.); in case that proceedings are not matched
within a fixed margin, the boundaries are adjusted to meet the criterion
of control (ibid.).

2)  The modification of a boundary meets the criteria of efficiency just as
much as the appropriate technology is in use and the labor force is en-
dowed with skills and proficiency to support the organization’s under-
taking (ibid.: 836).

3)  The boundaries are further determined (in line with the underlying polit-
ical interest) by means of political representation which affect the or-
ganization’s performance directly and indirectly (ibid.): Political repre-
sentation is, first, characterized by its scale, indicating the size and the
feasible number of the governmental units that provide the public good,
and “which specifies the formal boundaries” (ibid.); second, those af-
fected by the public good comprise the public; third, the functioning of
the organization is determined by a political community who actually de-
cides “whether and how” (ibid.) the public good is provided. But, with
view to the fact that “[t]hose who are affected by such a decision may be
different from those who influence its making” (ibid.) the criteria of re-
sponsibility and accountability should be in line with democractic prin-
ciples. Thus, “[w]here in fact the boundary conditions differ, scale prob-
lems arise” (ibid.): Depending on the transaction taken into consideration
the public may differ while, vice-versa, the scale of the organization
might be adapted to specific transactions and beneficiaries. “Similarly, a
public organization may also be able to constitute political communities
within its boundaries to deal with problems which affect only a subset of
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the population” (ibid.).** Thus, informal arrangements may be intro-
duced to modify the boundary conditions, so that “public organizations
may (1) reconstitute themselves, (2) voluntarily cooperate, or, failing co-
operation, (3) turn to other levels of government in a quest for an appro-
priate fit among the interests affecting and affected by the public trans-
actions” (ibid.: 837). The authors underline that “[1]t would be a mistake
to conclude that public organizations are of an inappropriate size until
the informal mechanisms, which might permit larger or smaller political
communities, are investigated” (ibid.: 836).

4)  If direct and indirect beneficiaries of the organization’s sphere of influ-
ence can be determined, the expenses for the good’s provision are as-
sessed to ensure warranting the criterion of equitable distribution of
costs and benefits (ibid.).** Consequently, the authors highlight that
“[e]xcept where a re-distribution of income is sought as a matter of pub-
lic policy, an efficient allocation of economic resources is assured by he
capacity to charge the costs of providing public goods and services to the
beneficiaries” (ibid.).

5)  Finally, the criterion of self-determination is decisive in determining the
other four, namely control, efficient functioning, political representation
and the equitable distribution of costs and benefits, seeing that “their ap-
plication in any political system depends upon the particular institutions
empowered to decide questions of scale” (ibid. 837).

Hence, home rule may demand a petition of the local citizenry or the approval of
local government officials to address and remedy problems in the local domain;
however, self-determination assumes that public goods are locally (successful)
internalized, and do not become a matter for another political community (ibid.);
if internalization is not possible, “and where control consequently, cannot be
maintained, the local unit of government becomes another “interest” group in
quest of public goods or potential public goods that spill over upon others beyond
its borders (ibid.). Hence, in case that “internalisation is not complete, discrepan-
cies between private and social costs and benefits will emerge (Pigou 1920)”
(Sjaastad & Bromley 2000: 365). The set-up of municipal organization may thus
be diverse for providing public goods and services among different self-govern-
mental entities, and distinct arrangements “of local autonomy and home rule con-
stitute substantial commitments to a polycentric system” (ibid.).

83 With view to any operationalization, the author find a “one-to-one mapping of the formal
public organization, the public and the political community as impractical” Ostrom et al.
(1961), seeing that the public, depending on the transaction, changes .

84 Ostrom et al. (1960) consider this criterion as belonging to the criterion of political repre-
sentation; here, however, it shall be treated as an additional aspect for the actual analysis.
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By hypothesizing on the nature of a polycentric system (and implicitly con-
fronting it with “Gargantua”, a so-called centralized political system) the follow-
ing normative features are assumed (ibid.: 837-838):% (i) Control: Simplified bu-
reaucratic and administrative structures are apt to respond to local (public) inter-
ests. (i) Efficiency: The cost of maintaining control over boundary conditions, the
appropriate technology and people’s skills is minimized and secures the efficient
provision of public goods. (iii) Political representation is the result of (a) a feasi-
ble number of, and reasonable nature of local government units (scale). The
proper scale of local government units assures responsiveness to local public
needs as well as to sub-sets of public interests by apt communication channels to
remedy the “problem of “field” or “area” organization” (ibid.: 838). (b) Repre-
sentation is assured among those who are affected (public). Accordingly, the or-
ganization further allows for the timely provision of the good as well as infor-
mation thereon (allowing the formation of public opinion). (c) Representation fi-
nally provides for equal access of decision-makers to pursue in the common in-
terest, resulting in unbiased policies so that “[mJunicipal reform may [not] be-
come simply a matter of “throwing the rascals out”” (ibid. 837). (iv) The equitable
distribution of costs and benefits is ensured by assessing the costs of public con-
trol and charge them upon the beneficiaries. (v) Self-determination: The institu-
tional arrangements based on home rule and the degree of local autonomy (deter-
mining the question of scale and hence allow for control, the efficient functioning
of the organization, political representation and the equitable distribution of costs
and benefits), lead to an internalization of the public good.

The conditions to understand and evaluate the performance of a polycentric
governance system are described by patterns of (1.) cooperation, (2.) competition
and (3.) conflict among the interdependent parties involved in the governance sys-
tem (Ostrom et al. 1961). 1. Cooperation refers, on the one hand, to the realization
of joint activities that generate greater benefits to the actors concerned; and it re-
lates, on the other, to the precondition that the “appropriate set of public interests
are adequately represented” (ibid.). With reference to cooperation in hybrid or-
ganizations and the pooling of resources, Ménard (2004a: 354) raises the follow-
ing concerns: First, to pool resources might give rise to opportunistic behavior
among the partners; besides, decomposing tasks and endowments presupposes,
second, joint planning and monitoring; third, the processing of information be-
comes a crucial issue among partners, and asymmetric information may provoke
conflict.’® He therefore stresses the implementation of control mechanisms (ibid.

85 The term “Gargantua” was firstly introduced by Wood (1958) as “the invention of a single
metropolitan government or at least the establishment of a regional superstructure which
points in that direction” (Ostrom et al. 1961: 831); it was taken over by Ostrom et al. to re-
fer to urban infrastructure, as “harbor and airport facilities, mass transit, sanitary facilities
and imported water supplies” (ibid. 1961: 837).

8¢ Ménard (2004: 352) points to continuity of a relationship as crucial condition to pool re-
sources, and highlights that “continuity requires cooperation and coordination: partners
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2004: 354-355), and highlights that “[h]ybrids operate as a buffer, with risk shar-
ing as a central motivation” (ibid.: 355). 2. Competition in hybrid organizational
arrangements “may produce substantial benefits by inducing self-regulating
tendencies with pressure for more efficient solution in the operation of the whole
system” (Ostrom et al. 1961: 838). With view to the fact that hybrids are com-
posed of different providers of goods and services, polycentric organization
“...may give rise to a quasi-market choice” (ibid. 1961: 838) among consumers
demanding a good or service.}” Ménard (2004) raises an objection to the ad-
vantage of rivalry within an organization by taking into account that the actors
involved “remain independent residual claimants with full capacity to make au-
tonomous decisions as a last resort” (Ménard 2004b: 352), which may provoke
opportunistic behavior that is not in line with the interest of the whole organiza-
tion (ibid. 2004: 352). Consequently, seeing the competitive nature of contractual
arrangements within hybrids, Ostrom et al. (1961: 838) stress the potential of sep-
arating the production from the provision of goods and services. This might open
up “the greatest possibility of redefining economic functions in a public service
economy” (ibid. 1961: 838), for control is warranted by public provisioning in
accordance with performance criteria, while competition may exist among those
producing the good. The advantage is that “[b]y separating the production from
the provision of public goods it may be possible to differentiate, unitize and meas-
ure the production while continuing to provide undifferentiated public goods to
the citizen-consumer” (ibid.: 839). Especially when isolating the production from
the provisioning of the public good, V. Ostrom (1975) underlines that .. .alterna-
tive mechanisms also need to be created for articulating and aggregating prefer-
ences into a collective choice about the quality and/or quantity of the public good
or service to satisfy the demands of the community of users” (Ostrom 1975: 691).

Ménard (2004) introduces the possibility of contracting as a formal mechanism
to regulate partnerships (ibid. 2004: 352), which has the advantage of sharing
competencies and scarce resources, but runs risk of uncertainties due to incom-
plete contracts and represents “a typical transaction-cost problem” (ibid.), where
costly renegotiation is required. In addition, the “[r]eliance upon outside vendors
to produce public services may reduce the degree of local political control exer-
cised” (Ostrom et al. 1961: 840), which may “restrict quality and quantity of in-
formation about community affaires” (ibid.). As a result, cooperation presumes
careful scrutiny, control, and regulation.

must accept losing part of the autonomy they would have under a market relationship with-
out the benefits of extended control that hierarchy could provide”.

However, to benefit from a situation of rivalry among equal providers assumes, on the one
hand, that different providers of goods and services exist and, on the other hand, that actors
get informed on the quality and prices rendered by others, according to the author’s claim
that “a number of units are located in close proximity to each other and where information
about each other’s performance is publicly available” (Ostrom et al. 1961).
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3. Conflict resolution becomes necessary when the provision of a public good
is not fixed within local boundaries and may lead to spill-over effects that might
become a source of conflict among interdependent actors (ibid. 1961: 840). Ac-
cordingly, joint action is eased if benefits and costs are equally distributed
throughout the area, and problems are “treated as uniform risk” (ibid. 1961: 840);
if not equally shared, state regulations are required to internalize nuisances by
sanctions or other enforcement mechanisms (ibid.). “The courts have thereby be-
come the primary authorities for resolving conflicts...; and their decisions have
come to provide many of the basic policies” (ibid.: 841), which “minimizes the
risks of external control by a superior decision-maker” (ibid.). In contrast, the
“[a]ppeal to central authorities runs the risk of placing greater control over local
(...) affaires in agencies such as the state legislature, while at the same time re-
ducing the capability of local governments for dealing with their problems in the
local context” (ibid.: 842). Hence, [r]econciling the interdependence of actors (...)
with their legal autonomy (...) is a key challenge in governing hybrid arrange-
ments (Hagedorn 2008: 370).

3.2.3 Land administration and registration of ownership

The FAO defines land administration as “the way in which the rules of land tenure
are applied and made operational” (FAO 2007).88 More specifically, land admin-
istration “refers to the processes of recording and disseminating information about
the ownership, value, and use of land and its associated resources (Dale &
McLaren 1999: 859). In particular, these records include the specification (or ad-
judication) “of rights and other attributes of the land, the survey and description
of these, their detailed documentation, and the provision of relevant information
in support of land markets” (ibid. 1999: 859). In particular, adjudication is defined
as a dispute resolution process, whereas registration defines the course of “making
and keeping records of property rights” (Dale & McLaughlin 1999: 10). Accord-
ingly, “Land Administration Systems [LAS] are the basis for conceptualizing
rights, restrictions and responsibilities related to people, policies and places” (En-
emark 2009: 1). The elements involved in land administration are illustrated by
the following figure showing the “three key attributes of land” (Dale & McLaugh-
lin 1999: 9), namely land ownership, land values and land use, to describe “the
regulatory support system between the legal and policy basis of land, and the land
(or real estate) market in which people participate” ((Dale & Baldwin 1998); see
figure 3-2 below).%’

88 The term “land governance” used here refers to the organizational mode of how land and
its use is regulated and administered; it is typically employed to classify (dichotomous)
modes of governing land as ‘weak’ versus ‘good’ (see e.g. FAO 2007); “land administra-
tion” — as an established field of research — is used in the following to refer to the specific
institutional arrangements of governing land.

89 The following description is complemented by “The four basic components of land admin-
istration” by Dale & McLaughlin (1999: 8-12).
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Figure 3-2: Three key attributes of land (adapted by Dale & McLaughlin 1999: 9)

The first attribute, land ownership, deals with land registration and is the juridical
component that refers to people’s rights and title; it mostly constitutes “a central
government responsibility” (Dale & McLaughlin 1999: 8) and is typically located
at the Ministry of Justice (ibid. 1999: 9). The second attribute, land value, is mar-
ket-based and ““a process that aims to establish the connection between monetary
value and the property itself by producing an estimate of the capital value of the
asset” (Dale & Baldwin 2000); it is the fiscal element and thus situated in the
Ministry of Finance, whereas banks and other financial institutions may be evenly
involved when being “responsible for revenue collection” (Dale & McLaughlin
1999: 8). Land use, the third attribute, refers to physical planning and is a regula-
tory component affecting the use of land. These elements are interdependent
though seeing that “ownership affects the use of the land while conversely the use
will influence the form and substance of the tenure. However, “[o]nly when all
three pillars are in place within an economy can large-scale land registration be
undertaken effectively, and can the formal property system rally sufficient social
support (Cashin & McGrath 2006: 632). Seeing that land privatization describes
an institutional change of property rights regimes from state to private ownership,
the following section provides a more thorough picture on the first-mentioned ju-
ridical part, ownership, and its subsequent effects on land users’ rights and title to
finally studying its impact on agricultural production. Land registration is shortly
defined as “the official, systematic process of managing information about land
tenure” (Nichols 1993: 4).°° For the purpose of this thesis, land tenure is defined

%0 As is outlined by Nichols (1993: 4), “a system is an organized set of components and rela-
tionships among those components. (...)”, and highlights that it is designed “to meet objec-
tives either internal to the system or defined by the external system environment. In a land
registration system, for instance, to facilitate conveyancing is an external objective while to
store information efficiently is an internal objective”. Information, in this regard, “is data
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as “an institution encompassing the rights, responsibilities, and restraints that
govern the allocation, use, and enjoyment of land”” (Nichols 1993: 7; italics in the
original).’! It is thus “a broad set of rules, some of which are formally defined
through laws concerning property while others are determined by custom” (Dale
& McLaughlin 1999). The information to be recorded relate to
(1) people, i.e. individuals or groups with a recognized interest in land;
(11) the nature of the interest in land, “i.e. rights, responsibilities, and re-
strictions in land, including their duration and their effect” (Nichols 1993: 7);
(ii1) the land, “i.e., the units of land, or land parcels, to which these interests

apply, including location, value, resources, and use where appropriate” (ibid.
1993: 7).

The information is finally recorded “in a textual or graphical format and the me-
dium may vary” (Nichols 1993: 7). The crux of the matter is that, first, land reg-
istrations are kept officially for resolving disputes or being used as collateral; and,
the process of recording is realized systematically, i.e. “policies, standards, and
procedures [are] in place to collect, validate, maintain, and provide access to the
information” (ibid. 1993: 7). The latter, so-called unit of record, varies according
to “[t]he purpose for which land registration is required (...), for it should deter-
mine the choice of the unit of record. If the purpose is fiscal, value may be the
principle objective and the most suitable unit of record may be the unit of use”
(Simpson 1976: 4), e.g. individual fields when it relates to agriculture, “which
vary in size and quality and so in value” (ibid. 1976: 4). On the other hand, the
units of use may be summarized in a unit of operation, that can make up a farm,
“where development is concerned or the implementation of laws regulating land
use” (ibid.: 5). Moreover, “[t]wo or more units of operation — whether contiguous
or not — may, however, be comprised in a unit of ownership” (ibid.; italics in the
original). The latter is mainly used “to give particulars of ownership and not of
value or use” (ibid.). As is emphasized by Simpson (1976: 7) “the unit of record
is clearly a crucial factor in land registration. Definition of the parcel and identi-
fication of those holding rights in it are the twin problems which dominate the
subject”. The challenge refers to possible subordinate interests to ownership that
are not recorded, as e.g. an easement or other use-rights.

The aim of registration is ... to compile a complete register of all land, public
as well as private, showing the ownership of every parcel and any limitation or
restriction to which that ownership may be subject” (ibid.). The registration pro-
cess thus demands safeguards, seeing that the compilation of existing rights may
vary from place to place, or from country to country; land titles might originate
from various sources, e.g. by an official grant or by mere occupation (ibid.: 188).

that has been processed and conveys a meaning or significance to the user with respect to a
specific activity” (ibid. 1993: 5).

! The definition stems from “[u]npublished lecture notes in cadastral studies, Department of
Surveying Engineering, UNB, Fredericton, N.B.” (Nichols 1993: 23).
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Consequently, Simpson (1976) reminds that before registering ownership it
must be ensured that, first, the rights to be recorded are unambiguously defined;
that, second, the seller is the original owner with the right to sell the land in ques-
tion; and third, the buyer is informed on any subordinate or derivative interests by
others in that piece of land (ibid.: 12—13).”? Thus, it is about the proof of owner-
ship, the so-called proof of title which moves into the focus of interest (ibid.: 14).
Closely linked to the way in which transactions are confirmed and recorded is the

legal status of the (previous) land registers, as the next illustration shows (see table
3-3 below).

Means of transaction Evidence
oral agreement --  witnesses
private conveyance -- deed (no registration)
deeds registration --  registration (no guarantee)
title registration  --  registration (proof of title)

Table 3-3: Types of transaction evidence (adapted by Larsson 1991: 17)

The registration of land is concerned with the conveyancing of land, i.e. the pro-
cess to create and transfer interest in land (ibid.: 3). This method of transferring
land is either based on oral agreement or private conveyancing, i.e. “conveyanc-
ing without recourse to any public records” (ibid.: 13). These forms of transfer
were possible at times “when communities were small and close-knit” (ibid.: 13).
The transfer in the presence of witnesses was mostly accompanied by a symbolic
act, e.g. “handing over of a turf or a twig” (ibid.) which served as adequate evi-
dence not only to the two parties, the seller and the buyer, but also to the public.
With view to the latter, “many early systems of law (...) have regarded publicity
alone as sufficiently effective guarantee when land is sold” (ibid.: 13). With the
registration of a deed, it is assumed that when “society becomes more complex”
(ibid.), symbolic acts as such do no longer spread among neighborhoods while
third parties do no longer get knowledge on land dealings. Thus, land transfers are
privately negotiated and then fixed by an officially written document (deed), that
gives evidence to that the buyer “acquired the land from somebody who, in his
turn, by production of the relevant document showed that he had acquired it from
somebody who similarly proved his acquisition, and so on as far back as is re-
quired either by law or by custom” (ibid.13—14). The same process applies if the
owner becomes an owner by succession, i.e. if the former ownership is proven
sufficiently by a deed. A further step is the so-called registration of deeds, as proof
of ownership. It is a kind of public register where “documents affecting interests

92 The author points to compulsory registration of title as the only solution “to device a sys-
tem under which conveyances of land can be conducted with the facility of sale of goods”
(Simpson 1976: 13). A comparison between compulsory versus voluntary registration is
treated further below.
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in land are copied or abstracted” (Simpson 1976: 14—15). “Its basic principle in
its simplest form is that registered deeds take priority over unregistered deeds, or
deeds registered subsequently” (ibid. 1976: 15). The proof of ownership though
“becomes a difficult technical process” (ibid.: 14), seeing that subordinate inter-
ests in land are not revealed among those documents dealing with purchases of
the land in question, and “[e]ven the definition of the land itself is much more
open to dispute when written description of the boundary is substituted for pub-
licly walking around it” (ibid. 1967: 14). It hence demands “skilled investigation
and practitioners learned in this special branch of the law” (ibid.: 14). Further-
more, private conveyancing has limitations, seeing that “above all it is not con-
clusive... In particular, there is the danger that, because all dealing has been se-
cret, something which affects the title will not be discovered” (ibid.). As a result,
a deed registration can be made a legal requirement “by providing in the law that
unregistered deeds may not be received or admitted in court as evidence of title.
Documents which are not registered can then be safely ignored, for they have no
effect...” (ibid.: 15). Nevertheless, this process lacks legal viability seeing that
“[a] deed does not in itself prove title; it is merely a record of an isolated transac-
tion” (ibid.): It does not show whether both parties were vested with rights to this
dealing, and it hence follows that an “investigation of its validity and effect will
still be necessary before any further transaction can be safely conducted on the
strength of it” (ibid.). Moreover, “a deeds registration will not show matters which
affect a title but are not the subject of a deed. An example is succession on death,
which gives title by operation of the law and not by act of the parties” (ibid.).
The so-called registration of title thus represents a “system which remedies the
defects of registration of deeds; it enables title to be ascertained as a fact “instead
of leaving it to be wrought out as an inference”” (ibid.). The register of title is
defined as “... an authoritative record, kept in a public office, of the rights to
clearly defined units of land as vested for the time being in some particular person
or body, and of the limitations, if any, to which these rights are subject” (ibid.:
15-16). As such it gives legal validity to and about title, by providing the three
safeguards mentioned above, namely, first, “unambiguous definition of the parcel
of land effected (and any right over other land which is enjoyed in virtue of own-
ing the parcel)” (ibid.: 16); second, contact information of the owner, namely an
owner’s name and address (or those information of a cooperation if it is the rec-
ognized owner); as well as, third, “particulars of any interest affecting the parcel,
which is enjoyed by someone other than the owner” (ibid.: 17).”® Sir Charles For-
tescue-Brickdale who is said to have played a leading role in the establishment of
the English title registration in the 19" century, “listed six features which should

%3 In his work, Simpson (1976: 17) termed these three sections property, proprietorship and
incumbrances. The classification is therefore similar to Nichols’ (1993: 7) categorization in
splitting information on the people (proprietorship), the nature of the right (incumbrances)
as well as on the land itself (property); an overview is provided below.
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be combined in a system of registration of title” (ibid.):** (1) security; (2) simplic-
ity; (3) accuracy; (4) expedition; (5) cheapness; (6) suitability to its circum-
stances; and (7) completeness of the record.

1. Security relates to all transactions and the holding of sticks of the bundle of
rights, i.e. leases, purchases, easements and other use-rights and is thus “the
quintessence of the system” (ibid.);

2. Simplicity refers to the ease of the people to accept the process of land registra-
tion, and hence targets on the language used, the terms introduced and forms
presented easy to understand;

3. Accuracy as well (4) expedition are characteristics usually apt to any registry,
“for plainly an inaccurate register would be worse than useless” (ibid.), whereas
both play an important role as “obvious operational necessities in any system if
it is to be effective” (ibid.);

5. Cheapness is a characteristic which can only comparatively be assessed in re-
lation to possible alternatives (ibid.: 17-18);

6. Suitability to its circumstances is dependent on its feasibility that “obviously
depend on the availability of money, manpower and expertise”;

7. Completeness of the record is achieved either sporadically or systematically,
whereas both need to be discussed. However, the registry should compile a com-
plete record of all possible land, for “...until it is complete, unregistered parcels
will continue to be intermixed with registered parcels, with different laws apply-
ing to each, and therefore important benefits which should accrue from registra-
tion of title will not be obtained” (ibid.: 18).

A situation of a frozen title exists where the so-called input documents to serve as
a proof of title “were not accepted and the old situation was maintained in the
register...” (Bogaerts & Zevenbergen 2001: 330). An exception to the complete-
ness of registries applies to so-called overriding interests, i.e. “certain rights and
liabilities affecting land which it is not practicable to register but which, though
not registered, must nevertheless retain their validity” (ibid.). This e.g. may apply
to building regulations or particular health care in one area and hence should not
be registered in each single parcel situated within this area (ibid.). The author
refers to two different sorts of overriding interest: The first are “[r]ights which
may be ascertained by inspection of the property or by enquiries of the occupier”
(ibid.; italics in the original); these rights e.g. over a short-term tenancy may be
revealed on inspection which is not recorded by title, but is proven valid due to a
particular land policy which targets on short-term leases and prohibits a premature
termination. The second sort concerns “liabilities arising under statute” (ibid.;

%% The following six features are taken from Simpson (1976: 17), whereas Simpson lend the
seventh quality from Dowson & Sheppard (1952: 72).
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italics in the original), as e.g. land taxes. In addition, ...there is always the pos-
sibility of compulsory acquisition for some public purpose. It would scarcely be
sensible to suppose that such liabilities could be avoided by failing to register
them” (ibid.: 18—-19). However, seeing that completeness is targeted for a register,
these overriding interests “should be kept to a minimum” (ibid.: 19). However,
“In]o aspect of registration of title [which] has caused more controversy than the
relationship of boundaries on the ground to the maps, plans, diagrams (...) and
verbal descriptions which are used to define the units of property recorded in the
register” (ibid.: 125).% It is therefore important that reference marks must be of a
reliable, solid and long-enduring character (ibid.: 128).

While the description of landed property was witnessed in former times, it had
to be described later on in written documents, delineated e.g. in relationship to
adjacent parties, or “effectively enclosed by boundaries of reasonable perma-
nence” (ibid. 1976: 129). When the system of title registration started in England
and Australia, two different sorts of parcel demarcation had been used:*® While
Australia’s Torrens system “relies on pegs or beacons indicating turning points
on the boundary” (ibid.: 131) together with a so-called title plan which is specif-
ically drawn to depict the titled land, the English system relies on physical bound-
aries that are shown on topographical maps.”” The difference is certrainly based
on the topography of the land in Australia, which is comprised by huge tracts of
land and impossible to get fenced. However, the process of ascertaining rights in
land in England — with an explicit requirement to define “precise” boundaries —
was difficult due to a lack of evidence: People had lived there for generations,
thus “landowners literally did not know the precise position of their boundaries.
An immensely difficult, and quite needless, problem in ‘sporadic adjudication’
(...) was thus created. (...)” (ibid. 1976: 134).”® As a result, “even if the precise
line of the boundary could be determined, the cost of making an exact survey was
sufficient to deter most landowners from applying for registration” (ibid. 1976:
134). Due to a reform which introduced “general boundaries”, “the exact line of
the boundary has been left undetermined” (ibid.: 135), e.g. whether the boundary
includes a hedge or a wall, or is just drawn next to it. This system “makes it quite

%5 A discussion on the term “boundary” and its different means of marking is provided in
Simpson (1976: 125-128).

The term parcel demarcation refers to both in this context, namely its physical demarca-
tion as well as its verbal description (Simpson 1976: 131).

A topographical map shows what exists physically on the ground, without showing prop-
erty boundaries except those that are visible by physical features; a cadastral map is di-
vided into units of ownership and does not show any physical characteristics, except those
physical objects that represent property boundaries (ibid. 1976: 131). An ordnance map
where “ordnance” means “artillery” was drawn for military purposes, and where large-
scale versions of it exists, “have come to serve all the purposes of a cadastral map” (ibid.
1976: 135).

The difference between sporadic and systematic adjudication is treated further below.
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clear where the parcel is situated in relation to certain clearly visible physical fea-
tures, though it does not require the precise relationship between those physical
features and the exact boundary lines to be defined” (ibid.).”

With view to the fact that in any social setting some sort of land holding can
already be encountered, there is “the difficult task of ascertaining title before it
can be registered. Compiling the register is the real difficulty; maintaining it once
it has been compiled is simple by comparison” (ibid.: 188; see figure 3-3 below).
Thus, for the process of compiling a register it is necessary to ascertain forms of
existing rights together with their respective form of evidence; maintenance of
existing records, e.g. the quality of former deed registrations, as well as the ac-
ceptance of individualization among the populace and the recognition by custom-
ary law play an equally important role (especially where no written documenta-

tion of ownership exists).
Beundaries
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Figure 3-3: Process of compilation (adapted from Simpson 1976: 219)

Before starting to compile any records, a re-planning of the actual pattern of land
holdings might be considered, e.g. by consolidating dispersed land plots. How-
ever, to realize any kind of consolidation — here defined as the restructuring of
land holdings in a given area into so-called units of economic size and rational
shape (ibid.: 246) — “is possible only where compilation is being conducted in

9 The general boundaries rule was a reintroduction of a rule that governed the English sys-
tem of conveyancing for centuries; it defined six physical features to describe boundaries,
namely “[t]he wall, fence, hedge, ditch, stream, and road, which all, except the last, serve
the practical function of keeping introducers out and stock in...” (ibid.).
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respect of a number of properties at the same time” (ibid.: 189). As is discussed
by Simpson (1976: 240), the common definition of the term consolidation usually
refers to fragmentation of agricultural holdings, which usually conveys a detri-
mental effect on agricultural production, “for nobody would ever associate ‘frag-
mentation’ (or the verb ‘fragmentize’) with any deliberate or beneficial division
of land, or anything else” (ibid. 1976: 240). Thus, consolidation shall refer to the
dispersion of land plots defined as belonging to the same unit of ownership. It is
(Dahlman 1980) who convincingly shows according to the rise and saving of
transaction cost on the open-fields in medieval England that dispersed lands per-
form a particular economic function and are the result of adaptive behavior: Scat-
tering serves a form of risk aversion seeing that “the peasant could be reasonable
certain that a random disturbance to the yield on one part of his holdings would
not equally effect the other parts scattered in different locations” (ibid. 1980: 59);
there was, relative to its cost, no alternative means of insurance. On the other
hand, dispersed and, relatively to its size, unproductive plots prevent outsiders and
hence lowers policing cost on the fields; it is thus an effective means “to combine
private property with collective control” (ibid.: 124).

Compiling the record is made either in a sporadic or systematic approach; how-
ever, means of compulsion must apply to the maintenance of a register where
existing titles and their subsequent transactions are being recorded (Simpson
(1976: 191).1%° The systematic compilation is comprised by defining the unit of
record, “the determination of rights and interested parties, and their registration;
in a methodical manner and in orderly sequence, district by district, village by
village, block by block, parcel by parcel, throughout the territory concerned”
(ibid.). This systematic approach is contrasted by a sporadic compilation that is
defined as ”...any process of defining parcels, of determining rights and interested
parties, and of registering these effects, which is applied in a piecemeal manner,
now here, now there, to scattered parcels over an indefinite and unpredictable pe-
riod” (ibid.). Thus, due to its “haphazard nature” (ibid.) this sporadic approach is
viewed rather critically. As a compromise Simpson (1976: 190) suggests to sys-
tematically register in selected areas and (in contrast to a sporadic approach) ac-
cording to “a process which is effected compulsory throughout an officially des-
ignated area of land, (...) whatever the size of the area” (ibid.) Accordingly, the
systematic approach is inevitably based on compulsion, whereas sporadic efforts
“may be compulsory or conducive or voluntary” (ibid.: 190-191):!°! When com-
pulsory, a land owner is compelled to register a title for his holding; when being

100 This definition is lent from Dowson & Sheppard (1952: 93).

1011 his classical work Simpson (1976) reveals firstly that only so-called selective compul-
sion, meaning a request to registration of title to be made compulsory by specific order of a
county council in specifically defined areas in 19™ century England (Simpson 1976: 44),
led to the likelihood that “the Central Government was given the power to initiate exten-
sions of the compulsory system instead of the county councils” (ibid. 1976: 46), and he
summarizes, “that the English system failed until compulsion was introduced in 1925”
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conducive, “registration is induced merely because serious disadvantages result
from failure to register” (ibid.: 191).!92 In contrast, a voluntary system is offered
where the choice to register is left optional (ibid.). Trebilcock & Veel (2008: 481)
see the strongest argument for a voluntary and sporadic approach that it avoids
the myriad unforeseeable and potentially negative consequences that can result
from the top-down imposition of a uniform system of property arrangement”. On
the contrary, seeing that “people are generally anxious to have their rights regis-
tered and only nominal fees are charged, normally almost all parcels in an area
can be adjudicated in a single field operation” (Bruce 2006: 29). In particular, the
advantages of a systematic approach “are seen as best able to take advantage of
economies of scale in measurement, adjudication, and conflict resolution”
(Bledsoe 2006: 165). Thus, Simpson (1976: 191) highlights that “...without com-
pulsion in its introduction and effective inducement in its maintenance, registra-
tion of title will not succeed. The question is not whether there should be compul-
sion but to what extent compulsion is feasible” (Simpson 1976: 191).

The components of compilation consist of two parts, namely to collect infor-
mation on (A) the parcel, and (B) its owner: “The former results in a map or plan;
the latter in the register itself” (ibid.: 192).

A) For the identification of the parcel, three distinct steps are necessary, namely
(1) demarcation, (11) indication as well as the (ii1) survey: (i) Demarcation is the
process of physically marking the ground with boundaries to be recorded; if the
terrain is not demarcated on the ground, so-called imaginary lines, or monuments,
1.e. “any tangible landmark indicating boundaries” (Dale & McLaughlin 1999:
50), are used which may be either specific, so-called fixed, or general boundaries
(ibid. 1999: 50): The first denotes boundaries already determined and defined on
the ground, while the latter refers to approximate lines that have not yet been ad-
judicated on-site. However, “[t]he accuracy of survey measurements in specific
boundary systems is of secondary importance; monumentation and defined limits

(ibid.: 89). This “effective measure of compulsion” (ibid.: 71) was directly built-in to the
system of Torrens in mid-19™ century Australia. However, an institutional change toward
the new system did not bring the expected results, as Simpson writes (ibid.: 72): “Anyway,
whatever the reason, the advantages of the Torrens system did not suffice to bring in by
voluntary methods the old titles which had been granted before the system was introduced.
More than a century later the two systems still exist side by side in all the Australian
States”. Two main reasons are mentioned for these missing effects: On the one hand, it is
stated that the Torrens system did not work as a system of insurance as it was the case in
England (ibid.: 80). On the other hand, the Torrens system did not succeed in England es-
pecially vis-a-vis its first registration, as long as it remained voluntarily (ibid.: 195).

102 The English process, as presented shortly above, is known for its “compulsory first regis-
tration” (ibid. 191). In those “compulsory areas” a sanction is imposed against those pur-
chasers who fail to apply for registration (ibid.).
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of possession on the ground are the primary considerations” (ibid.: 51);'% (ii) in-
dication is the official positioning of a parcel’s boundaries; it follows (iii) the
survey of the marked boundaries (so-called preceding survey) together with “the
preparation of a map or plan illustrating them” (Simpson 1976: 192; so-called
following survey). For the purpose of identifying the parcel, so-called cadastral
surveying, geometrical data must provide “...the information necessary for the
overall planning and coordination of land titling projects, for assessing evidence
in support of the initial registration of title, for the actual delimitation and regis-
tration of boundaries” (Dale & McLaughlin 1999: 46). The authors stress that
those “...also form the basis for the subsequent re-establishment of boundaries in
the case of uncertainty, dispute, or subdivision” (ibid. 1999: 46). Surveying is thus
viewed as “an investment in the future to ensure the long-term maintenance of the
parcellation of the land” (ibid. 1999: 52). The costs though depend “on the preci-
sion that is sought — that is how precisely the boundaries are defined and must be
measured” (ibid.: 52). The choice for appropriate measurement standards and
methods, as well as the requirements on the staff carrying out the survey work,
e.g. licenses, is usually prescribed by law and regulations and depend on the local
circumstances; in many cases, the monitoring of these standards is taken over by
a central government agency which is then responsibility for the work’s precision
(ibid.). There are broadly two different categories of survey techniques, namely
field surveying and photogrammetry, as well as two categories of output, graph-
ical and numerical (ibid.: 54):!% The traditional surveying technique is based on
ground methods, whereas notes by the surveyor are either recorded in a field note-
book or, more recently, electronically; photogrammetry is based on aerial photog-
raphy whose measurements are mostly recorded in an office; both techniques may
comply with “the necessary standards of accuracy and precision for most land
administration purposes” (ibid.). Surveying work based on photogrammetry is
cheaper, but constrained though for it “cannot (...) be used for setting out, other
than as a basis for the design of plot layouts, and its use is dependent on the ex-
istence of property boundaries that are visible from the air” (ibid.). Similar con-
straints apply to the usage of satellite imagery and remote sensing (ibid.).
Besides, these “issues are those of cost and effectiveness under the circum-
stances, and the legitimacy of such techniques under regulations that have been
designed for surveyors working on the ground” (ibid.). The advantage of aerial
methods is moreover the production of a historical record which may later be
compared with those produced in the future “to see what changes have taken place
and even to re-measure conditions in the past. Thus where disputes arise over

103 Accordingly, Dale & McLaughlin (1999: 51) stress that the boundaries do not need to be of
permanent nature, hence can alternatively be based e.g. on agreements among neighbors or
adverse possession.

104 With view to the legitimacy of the data produced, “relative weight given to different type
of evidence varies between jurisdictions. In most countries the marks found in the ground
take precedence over the numerical values” (ibid. 1999: 51).
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whether a boundary has been moved, old aerial photographs can provide crucial
evidence” (ibid.). Survey work on the ground was mostly realized by using the-
odolites, steel tapes or electronic distance measuring systems; today, “[i]ncreasing
use is being made of global positioning systems (GPS) techniques that can provide
coordinate values for points on the ground to a high level of precision” (ibid.).
These high-precision techniques though depend on time and a relative expensive
equipments. With view to the lacking of financial means in so-called less devel-
oped countries the choices are constrained “since modern technology must either
be donated or else be paid for from very limited amounts of hard currency (ibid.:
56). The authors thus emphasize that “[w]hat is however of primary importance
is the end product and not the technology that is used to achieve that end” (ibid.).
(Dale & McLaughlin 1999: 46) stress that “[s]imple and inexpensive techniques
are often just as effective as more expensive and sophisticated methods”.

Traditionally, the initial registration of property is taken over by state officials
to conduct the adjudication process and cadastral surveying; in more recent times,
“private sector surveyors have carried out some of the work on contract in an
attempt to reduce actual costs and to accelerate the pace of projects” (ibid. 1999:
46). Subsequent surveying of changes to the boundaries are either realized by the
public sector or private licensed surveyors (ibid. 46).

The costs are either covered by the state or through aid projects (ibid.). With
view to the first, the financing of land administration systems may be based on
three different sources, i.e. by taxes, fees or commission (ibid.: 139): Taxation
establishes no direct link between the activity that raises the tax and land admin-
istration, “there i1s thus no direct incentive to optimize the service delivered”
(ibid.); in case of financing by fees the government decides over tariffs, and to
some extent users pay for the delivered service while payments are directly or
indirectly channeled to the agencys; finally, “[f]inancing by commission means that
an applicant pays for the service and that the agency has the authority to decide
about the tariff based on rules set by the government™ (ibid.). The sources of fi-
nancing depend on policies and specifically on the government’s stance toward
the organization and (1) its degree of independence to decide about its income,
active marketing and expansion; (2) its activities to raise money for investments;
(3) its accounting system; (4) its system of remuneration; as well as vis-a vis (5)
its internal governance structure (ibid.: 139-140).

B) The (interest of the) owner and the recognition of any possible subordinate
interests “...affecting the ownership must be ascertained at one and the same time;
claims to ownership and claims to subordinate or derivative interests must be con-
sidered together if anything relevant is not to be overlooked” (Simpson 1976:
193). Here, three processes may become relevant (ibid. 1976: 193): (i) registra-
tion of State grants; (i1) adjudication of existing rights; (iii) the conversion of
deeds. These steps are profoundly discussed as follows.

(1) The registration of State grants is considered “[t]he nearest approach to a
clean sheet in land holding (...) when the State disposes of land which it considers
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to be at its disposition by virtue of statute or its own prerogative” (ibid.: 193): “In
such cases, without any process for ascertaining whether any rights exist, the State
grants a title which is absolute (or indefeasible or unimpeachable — whichever
word is preferred to denote this particular quality) ” (ibid.). A registration based
on such an initial record is thus easy to realize, which then only demands subse-
quent maintenance of the record (ibid.).

(11) Adjudication, 1s defined as “the authoritative ascertainment of existing
rights” (ibid.) that is either sporadic or systematic.'®> However, the authors put
emphasis on the “cardinal principle of adjudication that it does not, by itself, alter
existing rights or create new ones. It merely establishes with certainty and finality
what rights exist, by whom they are exercised, and to what limitation, if any, they
are subject” (ibid.195). Besides, adjudication is advised if a government intends
to grant or use land that is currently not occupied (ibid.).

The benefits of systematic adjudication are discussed as follows (ibid.: 202—
204):1% Accordingly, systematic adjudication...

e cnsures public awareness and is therefore “...a very effective safeguard against
fraud or concealment or even honest oversight. Systematic adjudication alerts
the whole neighbourhood...” (ibid.: 202); however, seen on the English exam-
ple it could be learned that “this very publicity would be considered a disad-
vantage by those brought up in the English practice which, almost alone in the
world, still favours secrecy in land dealing” (ibid.); moreover, there can be
trouble provoked in the intimate neighborhood as well as beyond, if consent
on borders cannot be achieved (ibid. 204): “Indeed, in countries with a well-
established system of documentary title and effective private conveyancing the
upheaval which systematic compilation would cause is generally considered a
sufficient reason for not attempting it”;

e is “carried out on or near the actual ground” (ibid.), which “can hardly be ex-
aggerated” (ibid.), e.g. to inhibit officially transferred misinformation with

105 The term systematic adjudication of land was initially known as settlement — in the sense
of fixing a specific amount of land for fiscal purposes in a defined area — a process that
started 1789 in India while “title was only incidental and sprang from the presumption that
he who paid the tax was the owner” (Simpson 1976: 194). Due to juridical confusion with
the meaning of “land settlement”, i.e. settling families on land, or vice versa, settling land
on families, the term was changed to systematic ascertainment (ibid. 1976: 194).

106 The following steps are necessary for carrying out a systematic adjudication process ((Dale
& McLaughlin 1999: 49): (1) Issue a law and make it public; (2) select areas with a given
priority vis-a-vis relevant dealings in land, need in using land as collateral, frequent occur-
rences of litigation, land use changes or changes in land holdings, as well as where “lack of
certainty inhibits development and, in practice, it is politically expedient” (ibid. 1999: 49);
(3) give maximum publicity to the areas concerned; (4) appoint appropriate staff; (5) real-
ize the adjudication process on the ground; (6) calculate a period of time to proceed with
“objections, appeals, and the rectification of the initial adjudication where appropriate”
(ibid.: 49), and compile the information in the title register.
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view to “all the local inhabitants who have knowledge of the past history of
the land and may be able to supply important information at any stage of lo-
cally conducted investigation” (ibid.: 203); on the other hand, this raises cost,
as is expressed by an English registrar in 1971 who is convinced about the
suitability of a sporadic approach, seeing that

...the title to the unregistered land has been deduced by the vendor’s solicitor, exam-
ined by the purchaser’s solicitor, and usually — almost certainly in the case of dwelling
houses — examined by the mortgagee’s solicitor, so when the title comes to me I can save
a great deal of expense by examining that title cursorily instead of meticulously... (ibid.:
204)

is administratively facilitated, seeing that personnel and general overhead ex-
penses are foreseeable, appropriate staff is on site and the respective “flow of
work can be more competently regulated” (ibid.: 203);

eases survey work: whatever techniques used to survey the ground, “[c]Jommon
boundaries are surveyed in systematic survey once only and this is much
cheaper than ad hoc survey for individual landowner” (ibid.);

facilitates the re-planning of land holdings, if e.g. the consolidation of dispersed
land plots is intended;

encourages the introduction of ““a single uniform law” (ibid.) that applies to all

land at the same time, to avoid a situation where “two or more different laws
be applied side by side as they are when registered and unregistered parcels
are indiscriminately intermixed in the same locality” (ibid.);

and, finally, “enables registration to be completed in those areas which matter
most. Without systematic adjudication there is no real prospect of completing
the register, and the benefit to the owner of his registered title will be largely
lost (ibid.: 203-204).

On the contrary, the benefits of sporadic adjudication are discussed below (ibid.:
204-207): Sporadic adjudication...

is — as its greatest advantage — voluntarily and only proceeded if a party is in-
terested (ibid.: 204); it is thus “market-driven but does not allow for the com-
prehensive collection of land records that may be beneficial to the community
as a whole” (Dale & McLaughlin 1999: 49). Moreover, this procedure takes
more time, and carries with it “the danger of encouraging the registration of
only weak titles where conveyancers are unwilling to provide a warranty for

transaction; good titles then tend to become those that have not been regis-
tered” (ibid. 1999: 49).'%7

107

This phenomenon of uncertainty based on asymmetric information is also known as a
“market for lemons”, see Akerlof (1970).
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e saves costs to the public, for it “enables the financial burden to be transferred
to the individual, whilst systematic adjudication must initially be paid for by
the State” (ibid.: 205). However, it gives advantage to “an owner who has no
intention of dealing and no fear that his title is insecure, and who therefore
appears to gain nothing from registration” (ibid.);

¢ does not afford an appropriate number of staff, since the process — if there is no
apparent reason against it — may only take longer; by contrast, Simpson (1976:
205) rails against this argument seeing that “it is systematic adjudication that
can be precisely adjusted to the situation; sporadic adjudication, even if it is
possible to forecast its incidence, cannot so easily be turned on and off”;

e supports “those progressive farmers who had broken the barrier between sub-
sistence cultivation and commercial farming” (ibid.); this argument though as-
sumes that “in the long term more might be gained by winning over the support
of these [social and political] leaders™ (ibid. 206-207); however, as evidence
shows (e.g. Simpson 1976: 206-207; Sikor & Miiller 2009; Sjaastad & Cous-
ins 2009), such an approach supports rent seeking by those farmers having
been beneficially “selected” to registering rights to land “before other land-
holders realize the significance of such claims...” (Simpson 1976: 206); be-
sides, the expected outcome did not materialize with view to other members
still exercising customary rights, hence resulted in the fact that these got iso-
lated from those applying customary law systems. Consequently, it seems rea-
sonable that a systematic approach “with full group understanding and partic-
ipation is more likely to overcome these difficulties...” (ibid.); a selective
principle applied to only a few farmers is, moreover, “inconsistent with the
declared principle of recognizing the existing interest” (ibid.).!°® The proce-
dure of adjudication must however “be applied equally to all and it would be
unjust to allow recognition of one owner, a good farmer, and refuse another
because, for instance, his holding was too small. It might well be the only land
he owned (ibid.).

Finally, (ii1) the possibilities for the conversion of a deeds register differ greatly,
seeing that every country

...which decides to introduce registration of title already operates some system of reg-
istration of deeds, and not only is there a very wide variation in systems of deeds regis-
tration, but the use made even of similar systems has also varied greatly where conversion
is concerned. (ibid.: 207)

Simpson though stress that ““...there is no bigger obstacle to the introduction of
registration of title than the existence of an effective register which appears to be
satisfactory and which, naturally, there is reluctance to change” (ibid.: 212). A

198 This quote is lent from the Kenya Party Report on African Land Tenure (1958: 19).
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few examples shall illuminate these circumstances:'% In Australia, where the Tor-
rens system has been introduced on a voluntary basis a duality together with cus-
tomary (Aboriginal) land tenure still exist today (Brazenor et al. 1999), the first
possibility is that a state grant is “automatically registered on issue” (Simpson
1976: 208). By comparison, in Singapore, where Torrens’ provisions are equally
exercised, it is a copy of the grant which is issued and which serves as certificate
of title. Secondly, another option is to apply for registration on a voluntary basis
which is rarely being used due to its high expenses and the certainty provided by
the traditional deeds system. The third way is a so-called selection by the Registrar
among those titles that are subject of a dealing. The compulsory system introduced
in England requires that “all titles have to be registered whenever there is a sale”
(ibid. 1976: 208). In other countries, e.g. South Africa, deeds registrations are
regarded equal to registration of title (Sjaastad & Cousins 2009: 4). In general,
however, where a deeds register is transformed into a title register the process is
based on identifying the necessary location and veracity of the information to be
registered (ibid.). ...the procedures for adjudication begin by identifying where
the data is located and then checking their veracity (also on the ground) before
registering the title, e.g. due to inheritance (Dale & McLaughlin 1999: 48).
Thus, Simpson (1976) establishes four categories “in respect of deed registrars
and their possible conversion to register of title” (Simpson 1976. 212): With re-
gard to the example of South Africa, a first group of countries does not intent to
make any changes to the deeds system but equate it with title registrations, or, as
do India and Pakistan, regard their fiscal land records equally. A second group,
presented e.g. by Sudan and Zambia, just changed their land law to convert deeds
into title registrations. A third group, as e.g. Germany or Malaysia, used their deed
register (or the cadastral registers in the case of Germany) and converted it into a
provisional register where “the onus is not on the Registry to produce the perfect
title (though it should do its best) but on the proprietor to challenge what he does
not accept” (ibid. 1976: 212). The fourth group, as e.g. Kenya or Turkey, use the
provisional nature of their deeds register “to assist in or supplement the process
of adjudication...” (ibid.: 212). This latter procedure is given, specifically with
regard to title on first registration, support by highlighting that compiling a regis-
ter “can be greatly facilitated, as well as greatly accelerated by calling on the aid
of time to test and validate initially uncertain results” (ibid.: 212-213). Accord-
ingly, the English Land Transfer Act of 1875 introduced three sorts of provisional
title which were legally binding: Absolute is the title if it is “final, conclusive and
guaranteed” (ibid. 1976: 215); a so-called qualified title is of the same nature “ex-
cept for some particular blemish which is specified in the register” (ibid.: 215);
possessory title “is given to an applicant who has actual possession of the land in
question, or receives its rents and profits, but has incomplete documents of title
(ibid.). However, Simpson highlights that “...the particular virtue of this sort of

1991 not mention otherwise, the next examples are taken from Simpson (1976: 208-213).
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title is that in due course it ripens into an absolute title, because, after the lapse of
fifteen years in the case of freehold (or ten years in the case of leasehold), the
Registrar is bound to convert a possessory title into an absolute title, provided that
the applicant has proved that he is still in possession of the land” (ibid.). A fourth
title is provided in respect to leasehold, so-called good leasehold title, defined as
“the same as an absolute leasehold title except that the right of the lessor to grant
the lease is not guaranteed which, of course, means that the freehold title is un-
registered” (ibid.). Accordingly, the Common Law provides for adverse posses-
sion, 1.e. “the peaceful and unchallenged occupation of land” (Dale & McLaughlin
1999: 48) that may be transformed to absolute ownership after a specific period
of time. Hence, the registration of rights may also start with existing unregistered
deeds and other documents, so-called first registration in England and Wales
(ibid. 1999: 48).

Thus, registering land is, in short, “the process of making and keeping records
of property rights” (Dale & McLaughlin 1999: 10), the analysis focuses on the
questions of how property rights did emerge and vanish at various points in time,
and how the bundle is held over time (Werin 2003: 14—15). Besides, it is important
that the process of registering land is being. ..

...kept in perspective. It is a device which may be essential to sound land administra-
tion but it is merely a part of the machinery of government. It is not some sort of magical
specific which will automatically produce good land use and development; nor is it a
system of land holding; (...) it is not even a kind of land reform, though it may be a
valuable administrative aid to land reform. In short, land registration is only a means to
an end. It is not an end in itself. Much time, money, and effort can be wasted if that
elementary truth be forgotten. (Simpson 1976: 3)

3.3 Institutional change of land tenure

The relationships between people and land which is regulated by the respective,
so-called agrarian constitution (Agrarverfassung) which depend on natural cir-
cumstances, e.g. soil quality and climate, social traits, as the legal framework,
ideology or the social and economic structuring, as well as exogenous events, as
(neo-)colonialism (Kuhnen 1982: 69). The term Agrarverfassung may be trans-
lated as land tenure that comprises the total of relationships between people and
the (bundle of) rights to control and use land (ibid. 1982: 69). As such, the Agrar-
verfassung is part of the overall legal and social structuring in society which con-
tains the property constitution (Grundbesitzverfassung) and labor constitution
(Arbeitsverfassung) and is hence of essential importance for society (ibid.: 69).
The first defines the exact relationship between people and land. With view to
the fact that land cannot be multiplied but is the most cost-saving source of agrar-
ian production (see chapter 5.2.2.2), the quantity and quality of the soil shape
social conditions of agrarian societies, while ownership structures determine “the
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distribution of labor and income, individual status, social strata, as well as power
and influence” (ibid.: 70; see chapter 3.1.4). The concept of private ownership e.g.
is historically a Western concept which has been introduced by Europeans in the
so-called developing countries; other property arrangements are based on alterna-
tive institutional structures that regulate land use (ibid.: 71). While, from a West-
ern point of view, private ownership is said to provide security for investments,
an increase in population (or other reasons that make land to become a scarce
resource) without taking measures for alternative settlement structures “leads to
losses of ownership of the poor and simultaneously a concentration of wealth
among the rich, and thus diminishes any positive effects” (ibid.). By keeping most
of the land in state-ownership and organizing agrarian production plan-based the
Soviet Union in contrast prevented the exploitation and unearned income from
ground rent which originate from ownership of non-reproducable land resources
(ibid.: 72). In general, the reasons for keeping land in state-ownership, whether
governed on local or governmental level, might either depend on land use, relate
to ideology, or if social concerns would not be met by private property, e.g. in the
case of state forests or border zones (ibid.). The Grundbesitzverfassung’s form of
appearance is hence “the result of historical, political, cultural and economic de-
velopment” (ibid.: 72), and might therefore be modified by a change of political
ideas, population growth (or decline) as well as technical or economic changes
(ibid.: 70). On the other hand, alterations might be blocked by political and eco-
nomic (power) structures, legal rules which e.g. relate to inheritcance, contractual
arrangements in production, as well as religious or ethical concerns (ibid.: 70).

The Arbeitsverfassung, on the other hand, was formerly based on family farms
(so-called Familienarbeitsverfassung) and have been for centuries the most com-
mon form of labor organization in agriculture (ibid.: 76): The family produces for
their own needs and is in general exclusive, which increases her direct interest for
(and sets incentives to) maximizing production. This organizational mode is chal-
lenged though by a fluctuating and notably declining number of the (available)
working force within the family, which is balanced by leasing land in or out, by
employing further personnel to sustain the unit of operation, or by the availability
of alternative off-farm employment; however, with increasing technical develop-
ment in agriculture the family farm can hardly compete with the specialization of
labor (ibid.). The number of landless agrarian workers has thus been increasing
worldwide where no alternative forms of employment exist (ibid.). Other forms
of agrarian organization (summarized under a so-called foreign employment con-
stitution (Fremdarbeitsverfassung)) are comprised by temporary and permanent
labor arrangements (ibid.: 76-78).

Seeing that both Grundbesitz- and Arbeitsverfassung determine land use, land
distribution and mode of production, they form a peculiar argrarian system which
1s marked by specific institutional, social and economic structures that follow par-
ticular economic and social ethics, e.g. pastural systems as transhumance, feudal-
istic systems, family farms as well as collective or capitalist agriculture (ibid.: 78-
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83). The transformation process from a plan-based economy to a capitalist system
thus challenges the agricultural sector (and as such the formation of a newly cre-
ated agrarian constitution) vis-a-vis its contribution to the overall ecnomy and, in
particular, the further development of the formerly collectively organized farms,
ecologically friendly land use and livestock husbandry, as well as an appropriate
regulatory framework that gives the relevant politicians and organizations the
means to resolve potential conflicts about the future path of the agricultural policy
(Hagedorn 1992: 191). The political course is hence, as was mentioned above, not
only led by socially acceptable ideas but rent-seeking activities of the relevant
interest groups to benefit from the expected restructuring of ownership titles and
claims (ibid. 1992: 192). The agrarian constitution hence depends, on the one
hand, on (opportunistic behaviors to be found in) political processes, e.g. electoral
control and party competition, interpretation systems to legitimizing agricultural
policies, collective action of interest groups and bureaucracy; and, on the other
hand, (the evolution of) transaction cost minimizing institutional arrangements,
such as product and factor markets, family farms as well as institutions to inter-
nalize external effects, e.g. for environmental protection (ibid.: 193).!1% As is
shown thoroughly by Hagedorn (1996: 288-300), it is the family-based agrarian
constitution who most probably succeeds in countries that formerly belonged to
the Soviet Unon, as the family manages to keep transaction costs low, while its
integrative character offers a high degree of flexibility, and enhances motivation
and the willingness to cooperate among its members (ibid. 1992: 194-195).111 112
As a consequence of technical and institutional changes though farming became
more centralized and is characterized by vertically integrated organization of large
farms which operate among less market participants but produce most of the out-
put (Hagedorn 1996: 54). Besides of the pressure to adjust to structural changes
in agricultural production further conflicts stem, on the one hand, from new infor-
mation technology, innovations as bio-food and fuels or genetically modified or-
ganizms as well as, on the other hand, external effects of agrarian production or,
e.g. vis-a-vis European integration (ibid. 1996: 44-55). However, Hagedorn
(1996: 44) emphasizes that the innovation sequence is foremost motivated by po-

10 Another leading factor that influence the type of agrarian constitution stems from the inter-
est-led role of agriculture in the overall political process, see Hagedorn & Schmitt (1985).

T A rising number of employees might, up to a certain point, reduce production cost, but
lead to an increase of transaction costs due to the rise of administration and monitoring
cost to counter e.g. free-riding behaviors (Hagedorn 1992: 194—-195).

112 By operating as a market-independent economic entity, the family unites the three produc-
tion factors, i.e. land, labor and capital, as sources of income which can be easily reallo-
cated, while its integrative decision and intra-family coordination structure (the family as a
social system, the interdependent economic operation of the household and the farm, and
the family farm as technical productive entity) holds transaction cost low which make the
family farm an adaptable and thusly robust economic organization (ibid. 1996: 335).
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litical interest. E.g. the so-called “urban bias” explains the economic discrimina-
tion of the agricultural sector by the policital elite in rather traditionally organzied
(agrarian) societies (Lipton 1977).

3.3.1 Features of institutional change

To better understand the nature of institutional change and its consequences
Streeck & Thelen (2005) distinguish between the process of change and the re-
sults that the change brings about (Streeck & Thelen: 8-9); see table 3-4 below):
The process is classified according to as either abrupt and sudden, or incremental
and gradual; the results can lead either to continuity or discontinuity. It is assumed
that the response to an incremental change 1s “fundamentally reactive and adap-
tive and serving to protect institutional continuity” (ibid. 2005b: 8; upper left cell
of table 3-4); on the contrary, discontinuity follows from abrupt institutional
breakdown and by replacement (lower right cell).

Results of change
continuity discontinuity
Process of |incremental |reproduction by adaptation | gradual transformation
change abrupt survival and return breakdown and replacement

Table 3-4: Types of institutional change: processes and results (Streeck & Thelen: 9)

In real life though the authors stress that on the one hand “there often is consider-
able continuity through and in spite of historical break points” (ibid.: 8-9) which
actually result in institutions’ survival and return (lower cell on the left); on the
other hand, a gradual transformation (upper right cell) might in effect be expected
in case of “dramatic institutional reconfiguration beneath the surface of apparent
stability or adaptive self-production, as a result of an accumulation over longer
periods of time of subtle incremental changes” (ibid.). Abrupt or sudden changes,
stemming from exogenous shocks or crises as wars, revolutions or earthquakes,
may disrupt the status quo and promote fundamental institutional changes, so-
called critical junctures (Campbell 2010: 92).!'3 On the other, so-called tipping
points lead to far-reaching change “through the accumulation of small, often
seemingly insignificant adjustments” (Streeck & Thelen: 8).

3.3.1.1 Incremental change and path dependency

With reference to North (1990: 6), the typically incremental or evolutionary na-
ture of institutional change stems from the embeddedness of a society’s informal

113 Critiques on the shortages of the concept of critical junctures is found e.g. in Streeck &
Thelen or Mahoney & Thelen (2010).
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constraints (Granovetter 1985), an idea that is rooted in path dependency, a con-
cept closely related to institutions. It views the latter as “sticky, resistant to
change, and generally only change in ‘path dependent” ways” (Campbell 2010:
90):!'* It is a process characterized by long-lasting institutions which are the result
of decisions or contingent events and which may hence constrain choices availa-
ble in the future (ibid. 2010: 90). Underlying the concept of incremental or gradual
institutional change are two complementary processes (Lund 2006: 687): On the
one hand, the process of regularization which is understood as “processes which
produce rules and organizations and customs and symbols and rituals and catego-
ries and seek to make them durable” (Moore 1978: 50); on the other hand, the
process of situational adjustment describes opportunities where people generate
and/or exploit a situation’s indeterminacy either by reinterpreting or by redefining
rules and relationships. While the first “is the result of people’s efforts to fix social
reality, to harden it, to give it form and predictability” (Lund 2006: 699), the latter
is about the “manipulation of rules and manoeuvring between them impute a
measure of unpredictability, inconsistency, paradox and ambiguity, and ulti-
mately institutional incongruence” (ibid. 2006: 699.). Usually both kinds of pro-
cesses are at work at the same time “but only by detailed examination of the out-
comes of institutions’ acts of governance can a broader aggregated picture be es-
tablished” (ibid.: 699). A change in rules in the political sphere thus may take

place at a slower pace due to the following reasons:!!>

e Slower pace in change might be related to the cost to set up an institutional
arrangement; once it has been established, any change is hardly feasible.

Some institutions are designed in a way that makes it difficult to change them,
e.g. due to specific procedural rules.

With view to the fact that people got familiar with an institutional arrangements
people are not keen to change them again.

Those who benefit of an institution will reinforce their behavior as long as they
are continuously provided with these benefits.

Seeing that the interdependence of a set of institutions result in synergies, any
changes in one institution might alter another that “undermine the benefits re-
sulting from institutional complementarity” (Campbell 2010: 90).

Campbell thus emphasizes, “the institutional configuration of different types of
national political economies tend to be rather stable even in the presence of con-
siderable pressures for change” (ibid.; Aoki 2001; Crouch 2005: 30-1).

Based on this approach Sehring (2009) shows how institutions in former Soviet
countries reacted differently to their new circumstances. He warns though about

114 The concept of path dependency is further treated extensively in Ebbinghaus (2005), Djelic
& Quack (2007) or Mahoney (2000).

115 The following enumeration is taken from Campbell (2010: 90).
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the difficulty inherent in the concept of path dependency to get trapped into the
ideas of historical determinism where historical processes are rather seen as static
and “path dependence arguments are often very deterministic” (Campbell 2010:
92; Ebbinghaus 2005; Haydu 1998). In contrast, past experiences are seen as a
continuous process where “behviour or identities that once proved to be success-
ful and that are established, will be used again to meet new challenges” (Sehring
2009: 64).'° Though paths are not determined by past experiences, further studies
in Eastern Europe after the demise of the Soviet Union show that “[p]ath-depend-
ency suggests that the institutional legacies of the past limit the range of current
possibilities and/or options in institutional innovation” (Nielsen et al. 1995: 6). In
other words, “the concept is to stress the limited degrees of freedom that exist for
innovation, even in moments of extreme upheaval” (Streeck & Thelen: 6).!7

3.3.1.2 Induced institutional change and path dependency

In cases where new institutional patterns are adopted by analogy with existing
norm Douglas (1986, 1973) argues for that rules must get “naturalized”. This view
gets support by evidence of comparative analyses, e.g. in case of attempts to lib-
eralize (and change) rural market institutions. It is assumed that liberalization and
market penetration as a result of higher competition “will reduce the extent to
which such labour relations are based on custom and non-market obligations such
as, for example, patron-client relations” (Peters et al. 2012: 17). In contrast, evi-
dence shows that “social institutions are being refashioned by market exchange,
becoming more economic in their content and roles, but still shaping economic
action in ways which are quite distinctive to these institutions” (Harriss-White &
Janakarajan 2004: 158). Consequently, Peters et al. (2012) detect “a muddle of
institutional multiplicities” (Peters et al. 2012: 17) as a result of interventions by
the international donor community which “simply add a new layer of rules, with-
out overriding others” (Di John 2008: 33), where “individuals and organisations
appear to operate often simultaneously in multiple institutional systems, governed
by very different sets of incentives” (ibid. 2008: 33). Thus, with regard to the
universal, rather normative goals of the international donor community that aims
recipients to catch up with “development” and become welfare states as their
“counterparts” in the West, it cannot be expected that these prescriptions lead to
homogenous paths: “That would be to deny path dependency and to be insensitive
to the different ways in which societies and geographic zones are presented within
globalization, and as a result are able to construct different welfare mixes” (Wood

116 This assumption stems from the expanded concept of ‘institutional bricolage’ which
acknowledges the interplay between gradual institutional change and path dependency (Pe-
ters et al. 2012: 16).

17 The authors highlight that “the characterization of change as ‘path-dependent’ is under-
stood as a refutation of and an alternative to voluntarist (‘rational design’) accounts that
view institutional-building as a matter of constructing efficient incentive structures on a
more or less ‘clean slate’” (Streeck & Thelen: 6; Stark .
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& Gough 2006: 1710). The topic is subject to the endogenous institutional change
model by North (1990) and others (see chapter 3.2.3 below). Why and how insti-
tutions change is subject to the following part.

3.3.2 Theories on institutional change

Broadly termed there are three “classic” approaches to institutional change, 1.e.
the traditional property-rights school, the induced institutional change model and
North’s model on endogenous institutional change. The following part sheds light
on their conceptual underpinnings as well as their limits; the final part thus merges
these thoughts into a final definition to capture and understand the institutional
changes of property rights in agricultural land, and their effects on Georgian ag-
ricultural production.

3.3.2.1 Property-rights school

The so-called property-rights school is associated with works of (Coase 1960),
Demsetz (1967) and Posner (1977) who understand a change in individual behav-
ior as response to a change in cost-benefit structures (Bromley 1989b: 12), for
“...property rights develop to internalize externalities when the gains of internal-
ization become larger than the cost of internalization” (Demsetz 1967: 350). It is
the exclusive assignment of private property rights which “provide a direct incen-
tive to improve efficiency and productivity, or, in more fundamental terms, to
acquire more knowledge and new techniques” (North & Thomas 1977: 241).!18119
This stream of thought hence “is primarily concerned with the level of transaction
costs that arise from jointly held assets” (Bromley 1989: 14). Seeing that numer-
ous studies have shown that the individualization of property rights is not the con-
dicio sine qua non of resource use (see e.g. (Dahlman 1979; Ostrom 2008; Brom-
ley 1992; Agrawal 2001), the approach is confronted by the fact that the most
economically appropriate structure of property rights cannot serve as an explana-
tory variable; in contrast, the nature of ownership rights, whether it is state, private
or communal property, is a dependent variable defined by the “function of the
economic surplus available to support those differential cost” (Bromley 1989b:
16), and thus relates to (i) the technology available for production, (ii) the state of
the market, i.e. the nature of output, demand and relative prices, (iii) resource
endowments and relative factor prices that shape the technology of production, as
well as (iv) transaction costs, “the usually forgotten element that turns out to be
so crucial, for there is no unique ranking of transaction costs with respect to the

18 This notion is taken from North & Thomas (1977) who relate the “first economic revolu-
tion” to the superiority of private ownership rights. North, however, later relaxes his quan-
titative concept on the evolution of private property rights (his works from 1981) toward an
institutional approach, see North (1981; 1990).

119 One of the authors refers to conditions as efficient “where the existing set of constraints
will produce economic growth” (North 1990: 92).
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three classes of ownership” (Dahlman 1980: 204)."?° Underlying this stream of
thought is that if resources become scarce and excludability is granted, some form
of ownership will emerge; collective ownership though, if well defined, “can be
quite compatible with efficient resource allocation and private wealth maximiza-
tion” (ibid. 1980: 204). On the contrary, the specific nature of the production pro-
cess and its related exchange costs are “the key to the choice of property (and
other) institutions” (Bromley 1989b: 17). In other words, “[t]he nature of transac-
tions costs must be specified in detail before we can account for the choice of
property rights in any particular context” (Dahlman 1980: 139).

3.3.2.2 Induced institutional change model

The second model of induced institutional change is primarily rooted in Ruttan
and Hayami’s (1984) article “Toward a theory of induced institutional innova-
tion”. The concept is based on the idea that changes in resource endowments and
technical change “induce changes in private property rights and in the develop-
ment of non-market institutions” (Ruttan & Hayami 1984: 203; Anderson & Hill
1975). It shares the basic features of institutions as defined in this study, such as
forming expectations and providing order in society (ibid. 1984: 204), but views
institutional change through a neoclassical lens (ibid.: 205): A rising demand for
institutional innovation (driven by changes in relative resource endowments and
product demand which leads, similar to Marx’ view on institutional change, to
technical change) is confronted with the supply of institutional change “through
the impact of advances in social sciences knowledge and of cultural endowments™
(ibid.). In contrast to Marx’ vision of being necessarily a dramatic or revolutionary
process,

...basic institutions such as property rights and markets are more typically altered
through cumulation of ‘secondary’ or incremental institutional changes such as modifi-
cations in contractual relations or shifts in the boundaries between market and non-market
activities. (ibid.)

The demand for institutional innovation may stem from a reassignment of prop-
erty rights, new contractual arrangements or “more efficient market institutions”
(ibid.) or, in cases “where externalities are involved, substantial political resources
may have to brought to bear to organize non-market institutions in order to pro-
vide for the supply of public goods” (ibid.). Supply, on the other hand, is deter-
mined by “growing disequilibria in resource allocation due to institutional con-
straints generated by economic growth [that] create opportunities for political en-
trepreneurs or leaders to organize collective action to bring about institutional
change” (ibid.). The supply of institutional innovation depends on the “struggles
among various vested interested groups” (ibid.) as well as the ensuing “cost of

120 Open-access, as described in the article by Hardin (1968) shall not be viewed as a kind of
ownership, for open-access is a situation underlying no ownership structure at all.
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achieving social consensus (or of suppressing opposition)” (ibid.). The level of
costs for that an institutional change be accepted in society depends on the power
structure among these interests groups as well as on the underlying cultural tradi-
tion and ideology, e.g. nationalism, “that make certain institutional arrangements
more easily acceptable than others” (ibid.). Institutional innovation is supplied,
according to the authors,

...if the expected return from the innovation that accrues to the political entrepreneurs
exceeds the marginal cost of mobilising the resources necessary to introduce the innova-
tion. To the extent that the private return to the political entrepreneurs is different from
the social return, the institutional innovation will not be supplied at a socially optimum.
(ibid.: 213)

In contrast to the neoclassical agenda, the model assumes to explain institutional
change as endogenous; but seeing that the divergence of economic returns ema-
nates “from changes in resource endowments and technical change (...) it is a
response to exogenous disequilibria in market processes” (Bromley 1989b: 23).
As is outlined by the authors,

...disequilibria between the marginal returns and the marginal costs of factor inputs
occurred as a result of factor endowments and technical change. Institutional change,
therefore, was directed toward the establishment of a new equilibrium in factor markets.
(Ruttan & Hayami 1984: 209)

With view to the model’s supply side, a change toward new equilibria e.g. in fac-
tor prices, as a result of legal changes that led to new income opportunities, first,
cannot only be viewed as constraints resulting from institutions but come, on the
contrary, into existence as a result of collective action that not only restraints but
liberates and expands individual action (Bromley 1989: 27). It is thus a change in
institutional arrangements that leads to modifications vis-a-vis new income op-
portunities or resource endowments. Secondly, the model does not account for the
ensuing divergence between private and social returns that might stem from insti-
tutional innovation not only neglects certain relevant costs that may be shifted to
the public, but ignores “the distributional implications of new institutional ar-
rangements created by sheer imbalance of economic power” (ibid. 1989: 25). In
addition, the model’s driving demand for “more efficient market institutions”
(Ruttan & Hayami 1984: 205) thus deploys “concepts of — and judgments about
— efficiency and optimality [that] are dependent upon the status quo institutional
structure which defines what is a cost and for whom” (Bromley 1989b: 40). In
particular, the author highlights that...

[b]y endogenizing institutional innovation in this manner one is left precisely where
conventional welfare economics leaves us — able to comment on changes that seem to be
efficient, but unable to comment on the important distributional issues that are at the core
of institutional innovation. (ibid. 1989: 25)
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On the other hand, as is emphasized by Hagedorn (1991: 64), “[w]hat is regarded
as ‘efficient’ is defined by the existing institutions themselves and thus cannot
bring about their change”. Hence, any “modifications in contractual relations or
shifts in the boundaries between market and non-market activities” (Davis &
North 1970: 9) simply represent “a change in the ways in which individuals inter-
act” (Bromley 1989b: 22). It is the exact meaning of institutions, shortly defined
as the “rules and conventions that define individual behaviour” (ibid. 1989: 22);
for they likewise “define and protect income streams (property rights) it is impos-
sible to have new technology introduced without congenial and appropriate insti-
tutional arrangements” (ibid.: 27). Seeing that changes in market and state-led
activities depend on “the complementary development of voluntary organizations
and norms” (North 1990b: 64), Ruttan and Hayami’s (1984) model is not clear-
cut in distinguishing institutions from organizations, i.e. purposely created social
systems that are comprised by a set of rules that both give meaning to the outside
world and define the internal structure (see chapter 2.2.2). The next model on
endogenous institutional change fills that niche and draws explicitly attention to
the interplay of institutions and organization to understand institutional change.

3.3.2.3 Endogenous institutional change model

The endogenous institutional change model developed by North (1990) and his
colleagues (see e.g. Davis & North 1970; North & Thomas 1977) is a modified
rational choice approach to institutions, placing human cooperation in the center
of thought (Bromley & Yao 2007: 2). According to these scholars, institutions
affect the performance of the economy by their effects on the costs of exchange
and production; institutional evolution is thusly the key to make the past intelligi-
ble (North 1990b: vii). In North’s (et al.) model of institutional change special
emphasis is drawn “on the continuous interaction between institutions and organ-
izations in the economic setting of scarcity and hence competition” (North 1993:
1). Institutions are defined as “the humanly devised constraints that structure po-
litical, economic and social interaction” (North 1993: 97) who consist of formal
rules, informal constraints and their respective enforcement characteristics.'?! In
line with the classification presented above (see chapter 2.2), institutions may be
of informal nature (as sanctions, taboos, conventions or other codes of behavior),
so-called informal constraints (see chapter 2.2.1), or appear in the form of legal
rules (e.g. property rights, laws or constitutions), so-called formal rules (see chap-
ter 2.2.2) that both — by being designed (e.g. the U.S.” constitution) or have

121 A5 already mentioned above, the view on informal rules as usually constraining choice by
North (1990) is critically outlined by Bromley (1989b: 27) who stresses that institutions
and institutional change are outcomes of collective action that not only restrain individual
action but may also liberate and expand it. Likewise, Hodgson who regards institutions as
“social rule-systems” (2006: 13; italics in the original) emphasizes the role of institutions
as expanding “thought, expectation, and action” (ibid.: 2).
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evolved over time (e.g. common law) — create incentive structures that ultimately
shape the way of economic exchange and overall economic performance (North
1991: 97).122 More explicitly, these “constraints define (together with the standard
constraints of economics) the opportunity set in the economy” (North 1993: 1). It
is particularly informal constraints that provide a framework to organize activities
and “simplify life” (Colson 1974: 52), seeing that those “not only connect the past
with the present and the future, but provide us with a key to explaining the path
of historical change” (North 1990: 6). Formal rules comprise political (including
judicial) rules, economic rules and contracts which form a hierarchy of rules
“from constitutions, to statute and common laws, to specific bylaws, and finally
to individual contracts that defines constraints, from general rules to particular
specifications” (ibid. 1990: 47). To alter rules situated at the upper end of the
hierarchy is therefore costlier than those at the lower end of the range, e.g. ““...con-
stitutions are designed to be more costly to alter than statute laws, just as statute
law is more costly to alter than individual contracts™ (ibid. 1990: 47). Political
rules define the polity’s hierarchy, its basic structure of decision-making and “‘ex-
plicit characteristics of agenda control” (ibid.).'** Economic rules, in specific, “de-
fine property rights, that is the bundle of rights over the use and the income to be
derived from property and the ability to alienate an asset or a resource” (ibid.). In
line with the property-rights school (see chapter 3.2.1) North’s (et al.) model on
institutional change assumes that property rights are created “when it becomes
worthwhile to incur the costs of devising such rights™ (ibid.: 51), while the evolu-
tion of property rights is a “a simple function of changes in economic cost and
benefits” (ibid.). These rules serve to facilitate exchange in the political or eco-
nomic domain while a change “in one will induce changes in the other” (ibid.:
48). It is, however, the “structure of rights (and the character of their enforcement)
[that] defines the existing wealth-maximizing opportunities of the players, which
can be realized by forming either economic or political exchanges” (ibid. 47).

122 Hodgson (2006: 11—13) criticizes North’s classification of institutions into formal rules
and informal constraints, for raising confusion on the meaning of “formal” rules being pre-
sumably “legal” and referring to informal rules as ostensibly non-legal (ibid.: 2006: 11).

123 To present shortly, the polity is modeled at the outset in a simplified way, i.e. illustrated by
a ruler and a number of constituent with varying bargaining power (Buchanan & Tullock
1962); it is then expanded by the concept of a representative body who reflects the constit-
uent groups’ interests and their role in bargaining with the ruler (whose aim is to receive
revenues from the constituent groupings); the increasing involvement of the populace in
the process of political decision-making leads, on the one hand, to an “evolution of poli-
ties from single absolute rulers to democratic governments” (North 1990: 51) and, on the
other hand, supports the development of “third-party enforcement of contracts with an in-
dependent judiciary” (ibid. 1990: 51). With view to the latter, third-party enforcement re-
fers to “the development of the state as a coercive force able to monitor property rights and
enforce contracts effectively” (ibid. 1990: 59; “effectively” carries the meaning of a state
who undertook (from an ex-post point of view) successful growth-supporting measures.
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Contracts are defined as to “contain the provisions specific to a particular agree-
ment in exchange” (ibid.: 47) and “will reflect the incentive-disincentive structure
embedded in the property rights structure (and the enforcement characteristics)”
(ibid.: 52). Moreover,

[c]ontracts provide not only an explicit framework within which to derive empirical
evidence about the forms of organization (and hence are the basic empirical source for
testing hypotheses about organization), but also clues with respect to the way by which
the parties to an exchange will structure more complex forms of organization (...) that
extend in a continuum from straightforward market exchange to vertically integrated ex-
change. (ibid. 53; cf. (Williamson 1975)

Economic performance depends on low costs of contracting and enforcing those
contracts, one of the key problems of institutional change (North 1990: 54-55).
Thus, North (1990) stresses that contracts are the most self-enforcing where the
“parties to exchange have a great deal of knowledge about each other and are
involved in repeat dealings (...). Under these conditions, it simply pays to live up
to agreements” (ibid.: 55). In contrast, a major problem arises as a result of the
inevitable incompleteness of contracts and their subsequent measurement and en-
forcement problems. From the perspective of wealth-maximizing individuals, in
cases “where there are high costs of measurement and no form of enforcement is
possible, the gains from cheating and reneging exceed the gains from cooperative
behavior” (ibid.). Thus, as institutions together with the technology applied make
up total transaction costs (ibid.: 61), the costs of contracting and enforcement de-
pend especially on the property rights structure, the performance of the court and
judiciary, and “the complementary development of voluntary organizations and
norms” (ibid.: 64; see chapter 2.2.4). For example, the size of an asset’s discount
rate “will be greater to the degree that the institutional structure allows third par-
ties to (...) affect the value of the property” (ibid.: 63).

Organizations, on the other hand, are a specific sort of institution, comprised
by groups of individuals that are “bound by some common purpose to achieve
objectives” (ibid. 1990: 4).!2* They provide, as do institutions per se, a framework
for human interaction comprised by political entities (as parliaments, political par-
ties, a regulating agency or a city council), economic units (as family farms, firms,
trade unions or cooperatives), social groupings (as clubs, churches or sports asso-
ciations) and educational bodies (as kindergartens, schools or vocational training
centers) (ibid.: 5). The specific formation of these going concerns (see chapter
2.2.2) — “[bJoth what organizations come into existence and how they evolve”

124 Bromley (1989b: 27) sees “the treatment of institutions as both rules of organizations, and
as the organizations themselves” as one of the shortcomings in North’s model of institu-
tional change. Likewise does Hodgson (2006: 9—10) who criticizes North’s definition of
organizations that are implicitly treated as unitary players, neglecting “the potential con-
flict within the organization” (ibid. 2006: 9) and the organization’s internal embedded rule
structure that define “rules of communication, membership, or sovereignty” (ibid.: 10).
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(ibid.: 5) — is a result of the institutional framework. > Organizations, in turn,
“influence how the institutional framework evolves” (ibid); they are formed...

...with purposive intent in consequence of the opportunity set resulting from the ex-
isting set of constraints (institutional ones as well as the traditional ones of economic
theory) and in the course of attempts to accomplish their objectives are a major agent of
institutional change. (ibid.: 5)

The purposeful creation of organizations by (political or economic) entrepreneurs
is based on efforts “to maximize wealth, income, or other objectives defined by
the opportunities afforded by the institutional structure of the society” (ibid.: 73).
However, due to the dominant role of path dependendent historical developments,
“...the institutional framework of a polity (and economy) is characterized by in-
creasing returns so that incremental change is heavily weighted in favor of poli-
cies consistent with the basic institutional framework (North 1990a: 364). The
subsequent rise of organizations hence “reflect the opportunities available in that
institutional setting” (ibid. 1990a: 364). It is exactly “[t]he symbiotic relationship
between institutions and the consequent organizations [which] shape the direction
of political/economic exchange” (ibid.: 365). North hence emphasizes that “the
overall direction of the polity or economy is difficult to referse” (ibid.). As insti-
tutions shape human behavior they are modeled as “the rules of the game in a
society” (ibid.: 3); to modeling organizations and affiliated individuals, i.e. their
members, comprise its internal governance structure and forms of their members’
interaction, namely the “combination of skills, strategy, and coordination” (North
1990b: 4-5), and “how learning by doing will determine the organization’s suc-
cess over time” (ibid.: 5; cf. (Nelson & Winter 1982).!26 The latter is thus endog-
enously defined and depends on individuals’ particular ability to acquire tacit
knowledge (Polanyi 1967), i.e. knowledge and coordination skills mostly attained
by repeated interaction in practice; it is distinct from personally transmitted
knowledge, so-called communicable knowledge (North 1990b: 74). The incen-
tives to learn and to acquire skills and knowledge stem from “the structure of the
monetary rewards and punishments, but also by a society’s tolerance of its devel-
opment...” (ibid. 1990: 75). The perception of the latter is a result of “the way
knowledge develops [which] shapes our perceptions of the world around us and

125 The latter is specified by the institutional environment which is “a set of the fundamental
political, social, and legal ground rules that govern economic and political activity (rules
governing elections, property rights, and the rights of contract are examples of these
ground rules)” (Davis & North 1970: 133). A particular institutional arrangement then de-
scribes “an arrangement between economic units that governs the ways in which these
units can cooperate or compete” (ibid. 1970: 133).

126 Though institutions in general are said to facilitate exchange, North takes into account that
institutions lower but may also increase transaction costs, e.g. due to rules that restrict en-
try, raise information costs “or make property rights less secure” (North 1990b: 63).
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in turn those perceptions shape the search for knowledge” (ibid.: 76). The key of
an organization’s success relates, however, to its specific context, as it...

...not only shapes the internal organization and determine the extent of vertical inte-
gration and governance structure, but also determine the pliable margins that offer the
greatest promise in maximizing the organization’s objectives. (ibid.: 77)

Besides of its institutional environment, further influential features for an organi-
zation’s success are “competition, decentralized decision-making, and well-spec-
ified contracts of property rights as well as bankruptcy laws” (ibid. 1990: 81).
Thus, distinct set of rules will hence “produce different incentives for tacit
knowledge” (ibid. 81). The institutional framework affects the learning process of
acquiring skills and knowledge, while the very course of learning is “the decisive
factor for the long-run development of that society” (ibid.: 78).'?” The maximiza-
tion efforts of economic organizations affects institutional change, first, by the
ensuing “demand in knowledge of all kinds” (ibid.); second, by the resultant in-
teraction between the organization’s economic activities, “the stock of
knowledge, and the institutional framework (...)” (ibid.); and, third, by by-pro-
ducing alterations of the underlying informal constraints (ibid.).

The institutional framework moreover provides the incentive structure of eco-
nomic activity, i.e. its payoffs. The organization’s entrepreneurs “induce institu-
tional change as they perceive new or altered opportunities” (ibid. 1993: 1), for
instance

...by altering the rules (directly in the case of political bodies; indirectly by economic
or social organizations pressing political organizations); or by altering, deliberately and
sometimes accidentally, the kinds and effectiveness of enforcement of rules or the effec-
tiveness of sanctions and other means of informal constraints enforcement. (ibid.: 1)

The course of institutional change is thus shaped, first, by the interdependence of
institutions and organizations and the incentive structure of the institutional
framework, and, second, by the “feedback process by which human beings per-
ceive and react to changes in the opportunity set” (ibid. 1990: 7).128

127 The “systematic investment in skills and knowledge and their application to an economy”
(ibid.: 80) is measured (not by Pareto conditions defining the allocative efficiency of the
neoclassic economics school’s but) by adaptive efficiency which “is concerned with the
kind of rules that shape the way an economy evolves through time” (ibid.).

128 In contrast to North’s endogenously derived assumptions of institutional change, Bromley
and Yao (2007) view the “essential interplay between institutions as both exogenous and
endogenous rule structures” (Bromley & Yao 2007: 3): Endogenous rule structures emerge
by the interplay of individuals and thus become institutions (in contrast to predictable pat-
terns) (ibid. 2007: 3—4).!28 On the other hand, exogenous patterns emerge in both so-called
democratic nation states as well as authoritative political systems with a recognized and
enforced constitutional order defining both constitutional rules as well as organizational or
“instrumental rules of the economy” (ibid.: 5). Likewise Ostrom (2005) defines exogenous



112

The North’s (et al.) model is hence critical toward behavioral postulates of the
neoclassical school inhibit in assumptions on individuals’ profit maximization
and stable preferences; instead, North (1990) argues that incremental change de-
rive

...from the perceptions of the entrepreneurs in political and economic organizations
that they could do better by altering the existing institutional framework at some margin.
But the perceptions crucially depend on both the information that the entrepreneurs re-
ceive and the way they process that information. (ibid.: 8)

The author hence relates to “two particular aspects of human behavior: (1) moti-
vation and (2) deciphering the environment™ (ibid: 20). (1) The author regards the
idea to model complex individual behavior by utility functions of ostensible
wealth-maximizing individuals critical and hence supports, quite the reverse, the
believe in peoples’ decision-making based on “ideology, altruism and self-im-
posed standards of conduct (...) frequently playing a major role in the choices
individuals make” (ibid: 22). (2) Instead of the school’s assumption on complete
information and stable preferences in individual’s decision-making, North’s
model focuses on individuals’ perception as a cognitive process by taking account
of individuals’ restrained processing capabilities due to people’s own mental
models.'?’

An alteration might be a result of “changes in rules, in informal constraints, and
in kinds and effectiveness of enforcement” (ibid.: 6). As the institutional frame-
work is stabilized “by a complex set of constraints that include formal rules nested
in a hierarchy” (ibid.: 83), a change thereof demands vesting substantial resources,
“where each level is more costly to change than the previous one” (ibid.). The set
also comprises informal constraints which extend, elaborate and qualify rules that
prove “tenacious survival because they have become part of habitual behavior
(ibid.). Thus, while it is possible to change legal rules, as laws, from one day to
the other by political consent, changes in informal rules, as exhibited in custom
or traditions, “are much more impervious to deliberate policies” (North 1990b:
6).13% As a result, “changes at the margin may be so slow and glacial in character
that we have to stand back (...) to perceive them...” (ibid.). Hence, institutional
change can be observed by “this interplay between institutions (rules) that are
imposed on lower level entities in an economy, and the endogenous response
emerging from these lower level going concerns” (Bromley & Yao 2007: 8). See-
ing that “imposed institutional arrangements are the conscious and purposeful in-

variables in her analysis of institutional change, namely rules, the attributes of the commu-
nity or the biophysical and material conditions (Ostrom 2005: 14).

129 The latter is thus based on features depicted by Herbert Simon’s concept on bounded ra-
tionality (Simon 1972, 1983).

130 The differences of formal and informal rules are specified in chapter 3.1.
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struments of national (and provincial) economic policy” (ibid. 2007: 8) those in-
hibit an exogenous element. E.g. rules stipulating that “[a]gricultural land must
not be privatized, but other forms of contracts among farmers and local officials
may be worked out” (ibid.: 8) show “that imposed institutions do not simply con-
strain individual and group behavior — they also liberate behavior” (ibid.). Farm-
ers find new ways of interaction and hence “we see endogenous institutional
change at work — and correlated evolved behavioral patterns™ (ibid.).

These changes are typically incremental for revolutions occur rarely (Tullock
1977; Skocpol 1994). In case of the latter, North refers to discontinuous institu-
tional change that leads to radical changes in formal rules; continuous incremen-
tal change, in contrast, is led by “continuous marginal adjustments” (North 1990:
101), provided by an “institutional context that make possible new bargains and
compromises” (ibid. 1990: 89). In cases of discontinuous change North underlines
though that “it is seldom as discontinuous as it appears on the surface (...). It is
seldom so discontinuous partly because coalitions essential for the success of rev-
olutions tend to have a short afterlife” (ibid.: 90). Though even if

...a wholesale change in the formal rules may take place, at the same time there will
be many informal constraints that have great survival tenacity because they still resolve
basic exchange problems among the participants, be they social, political or economic.
(ibid.: 91)

A change of enforcement mechanisms may provide new profitable opportunities
to some organizational entrepreneurs “with new avenues of profitable exploitation
that in turn shift the direction of institutional change” (ibid.: 88). The two major
sources leading an institutional framework to alter are changes in relative prices
and altered preferences (ibid.: 84). The most important source though are funda-
mental changes in prices, particularly “changes in the ratio of factor prices (i.e.
changes in the ratio of land to labor, labor to capital, or capital to land), the cost
of information, and changes in technology (including significantly and im-
portantly, military technology)” (ibid.). Moreover, in case

...that there are large payoffs to influencing the rules and their enforcement, it will pay
to create intermediary organizations (trade associations, lobbying groups, political action
committees) between economic organizations and political bodies to realize the potential
gains of political change. (ibid.)

In some cases, relative price changes stem from exogenous sources, €.g. as a con-
sequence of plagues, “but most will be endogenous, reflecting the ongoing maxi-
mization efforts of entrepreneurs (political, economic, and military) that will alter
prices and in consequence induce institutional change” (ibid.). E.g. efforts are un-
dertaken to renegotiate contracts in the political or economic domain as a result
of a change in bargaining power (ibid.). In case of technological changes, the con-
cept is based on a path dependent evolution of technology where incremental
changes toward one technological path, “once begun on a particular track, may
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lead one technological solution to win out over another, even when, ultimately,
this technological path may be less efficient than the abandoned alternative would
have been” (ibid.: 93). The dominant role of one technological solution, in case
of competing technologies, might be the result of “increasing returns [which] im-
ply a single winner over time. Or, simply, some small event may give one tech-
nology an advantage over the other” (ibid.: 94). Arthur (1988) identifies the fol-
lowing patterns that reinforce a dynamic toward one economic actor gaining a
monopolistic position over others: (1) Large setup or fixed costs “which give the
advantage of falling unit costs as output increases” (North 1990: 94); (2) learning
effects that either lead to an increase in quality or the lowering of costs; (3) coor-
dination effects among those employed in the same field who take advantage of
cooperation with each other; and (4) adaptive expectations as a result of “in-
creased prevalence on the market [that] enhances beliefs of further prevalence”
(ibid. 1990: 94). While the final outcome is characterized as (i) indeterminate, the
outcome may, according to Arthur (1989) result in (i1) possible inefficiencies “be-
cause of bad luck in gaining adherence” (North 1990: 94), (ii1) a lock-in, i.e. a
situation which is difficult to exit from once reached (ibid. 1990: 94); or (iv) path
dependence, “the consequence of small events and chance circumstances [which]
can determine solutions that, once they prevail, lead one to a particular path”
(ibid.: 94). The competition between technological solutions though is only indi-
rectly; the competition is directly led by the organizations employing these tech-
nologies (ibid.): “The distinction is important because the outcome may reflect
differing organizational abilities (tacit knowledge of the entrepreneurs) as much
as specific aspects of the competing technologies™ (ibid.). Moreover, the evolu-
tion of technology is treated endogenously in this model, in contrast to the neo-
classical economics’ notion, considering technical change not being part of hu-
man organization (ibid.: 132).

Changes in tastes and preferences are usually a by-product of price changes.
The latter is at one point perceived by one or both sides of the contract, “whether
it is political or economic, (...) that either or both could do better with an altered
agreement...” (ibid.: 86), and try to negotiate it. In case that a renegotiation does
tackle rules nested in a hierarchy of rules may either demand a restructuring of
rules on a higher level, or may violate some norm of behavior (ibid.). The latter
though requires an institutional framework “that allows people to express their
views at little cost to themselves™ (ibid.: 85). If that is the case, a perceived im-
provement by a change in behavior may lead to the formers’ gradual erosion being
replaced by another, even though in the course of time, also the latter “may be
changed or simply be ignored and unenforced. However, this rather simplified
story gets more complicated in many ways — by agenda power, by the free-rider
problem, or by the tenacity of norms of behavior” (ibid.: 86).

North thus emphasizes the key role of informal constraints that “modify, sup-
plement, or extend formal rules” (ibid.: 87) or their enforcement mechanisms. In
cases of informal constraints that are no longer viewed to “meet the needs of
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newly evolved bargaining structures”, formal rules might be “developed deliber-
ately to overrule and supersede existing informal constraints” (ibid.: 88). How-
ever, the result of institutional change differs, especially with view to distinct his-
torical developments among people confronted with “different problems with dif-
ferent resource endowments, different human capabilities, and in different cli-
mates” (ibid.: 92). The outcome hence may not necessarily be socially productive,
“because the institutional framework frequently has pervasive incentives” (ibid.):
“The resultant organizations will evolve to take advantage of the opportunities
defined by that framework, but as in the case of technology, there is no implication
that the skills acquired will result in increased social efficiency” (ibid.: 95). Thus,
gradual institutional change is the outcome of alterations of incentives and con-
straints at the margin that define opportunities, “and the margins affected will be
those where the immediate issues require solution and the solution will be deter-
mined by the relative bargaining power of the participants” (ibid.: 101). This, in
turn, has consequences and defines the various paths of institutional change, see-
ing that

...the bargaining power of groups in one society will clearly differ from that in another,
the marginal adjustments in each society will typically be different as well. Moreover,
with different past histories and incomplete feedback on the consequences, the actors will
have different subjective models and therefore make different policy choices. (ibid.)

With view to the fact that institutional change is advanced by economic and po-
litical entrepreneurs “who attempt to maximize at those margins that appear to
offer the most profitable (short-run) alternatives” (ibid.: 100), the adjustments
may “result in the pursuit of persistently inefficient activities” (ibid.) for biased
by a higher discount-rate. With view to the different effects of applying blue-print
approaches, it is hence no surprise that although

...the rules are the same, the enforcement mechanisms, the way enforcement occurs,
the norms of behavior, and the subjective models of the actors are not. Hence, both the
real incentive structures and the perceived consequences of policies will differ as well.
(ibid.)

The implications for analyzing institutional change is thus to “relate institutions
to incentives to choices to outcomes” (ibid.: 134) by focusing on “what institu-
tional characteristics have shaped performance” (ibid.). The organizational forms
chosen in exchange structures consequently reflect “unequal access to resources,
capital, and information” (ibid.). A systematic study of the underlying institu-
tional arrangements therefore enquires the sources of institutional change: Is the
institutional structure, first, “imposed from without or is it endogenously deter-
mined or is it some combination of both?” (ibid.). Second, by obtaining empirical
information “on transaction and information costs” (ibid.: 135) it is possible to
“trace the institutional origins of such costs” (ibid.) and hence to understand an
economy’s performance.
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3.3.3 Institutional change led by (and controversies on) foreign aid

According to Radelet (2006: 4) foreign aid, or foreign assistance, is typically de-
fined by the Development Assistance Committee (DAC) of the Organization for
Economic Cooperation and Development (OECD)

...as financial flows, technical assistance, and commodities that are (1) designed to
promote economic development and welfare as their main objective (thus excluding aid
for military or other non-development purposes); and (2) are provided as either grants or
subsidized loans. (ibid. 2006: 4)

Financial means provided by grants and subsidized loans comprise concessional
financing, while “loans that carry market or near-market terms (and therefore are
not foreign aid) are non-concessional financing” (ibid.: 4).'3!

Three classifications are made in accordance to the per capita income of the
recipient country, namely Official development assistance, Official assistance and
Private voluntary assistance. The first, Official development assistance (ODA) is
comprised by “aid provided by donor governments to low- and middleincome
countries” (ibid.). Official assistance (OA) is a form of “aid provided by govern-
ments to richer countries with per capita incomes higher than approximately
$9,0005 (e.g., Bahamas, Cyprus, Israel and Singapore) and to countries that were
formerly part of the Soviet Union or its satellites” (ibid.). The alternative Private
voluntary assistance 1s based on “grants from non-government organizations, re-
ligious groups, charities, foundations, and private companies (ibid.).

Two further categories relate to the contributor(s) of assistance, i.e. whether
provided as bilateral or multilateral assistance. According to Radelet (2006: 5),
“[h]istorically most aid has been given as bilateral assistance directly from one
country to another”. If resources are pooled which are provided by many donors,
multilateral assistance is given indirectly through multilateral organizations, e.g.
through the many different United Nations agencies, as the United Nations De-
velopment Programme (UNDP), the World Bank or “the African, Asian, and In-
ter-American Development Banks” (ibid. 2006: 5).

The U.S. has, in terms of total dollars, “consistently been the world’s largest
donor (except in the mid-1990s when Japan briefly topped the list)” (ibid.: 5). In
relative terms though, i.e. aid measured as share of a contributor’s income, the
U.S. “is one of the smallest donors by this measure at about 0.17 percent of U.S.
income in 2004, just over half of the 1970 level of 0.32 percent and less than one-
third of the U.S. average during the 1960s” (ibid.). In contrast, “the most generous
donors are Norway, Denmark, Luxembourg, the Netherlands, and Sweden, each
of which provided between 0.79-0.92 percent of GDP in 2004. Saudi Arabia pro-
vided aid equivalent to about 0.69 percent of its income” (ibid.). But although the

131 For an overview of the exact conditions applied for loans to carry market or near-market
terms, see Radelet (2006: 4).
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international donor community has “pledged since the 1960s to devote 0.7 percent
of their income as aid [...] only a handful of small donors have achieved this level
of aid” (ibid.).

The reason though to provide foreign assistance is according to Alesina & Dol-
lar (2000: 41-42) less movitated by a country’s poverty level, degree of democ-
racy or political institutions than led by political-strategic considerations. E.g. the
motivation led by...

...the “big three” donors — U.S., Japan, and France — has a different distortion: the U.S.
has targeted about one-third of its total assistance to Egypt and Israel; France has given
overwhelmingly to its former colonies; and Japan’s aid is highly correlated with UN voting
patterns (countries that vote in tandem with Japan receive more assistance). These countries’
aid allocations may be very effective at promoting strategic interests, but the result is that
bilateral aid has only a weak association with poverty, democracy, and good policy (ibid.
2000: 55).

Moreover, the authors show that ...

...[a]fter controlling for its special interest in Egypt and Israel, U.S. aid is targeted to
poverty, democracy, and openness. The Nordic countries have a similar pattern except that
they do not have the same sharp focus on the Middle East. French assistance, on the other
hand, has little relationship to poverty or democracy even after controlling for their strategic
interests in former colonies and UN friends. The same conclusion holds for Japan, with the
caveat that its strategic alliance may be built around investment and trade relationships, more

than former colonial ties (ibid.: 55—56).

The effects and effectiveness of foreign aid are still under discussion.!*? Accord-
ing to Easterly (2003: 26), widespread theoretical discussions on the reasons for
poverty and growth started from the 1950s, but empirical data was either not avail-
able, nor sufficiently convincing.'** Although Burnside & Dollar (2000) present

132 For a literature overview on the effectiveness of aid, see e.g. Hansen & Tarp (2000).

133 Lewis (1954) and Rostow (1971) pronounced capital, growth and modernization theories
during the Cold War, justify colonialism and imperialism and aimed to replace traditional
“underdeveloped” (and hence endogenously growth hampering) norms, values and prac-
tices by modern, progressive (exogenously induced growth supporting) norms, values and
behaviors. With a rising number of states becoming independent, as e.g. India and Egypt,
so-called dependencia theories emerged that center on domination and exploitation in in-
ternational trade relations. Foremost linked to the Argentinian and German economists
Raul Prebisch and Wolfang Singer their work focus on countries’ terms of trade to explain
the state of its industrialization or underdevelopment, according to the sale of industrial-
ized manufactured goods in the first place and trade based on primary goods in the latter,
see e.g. Harvey et al. (2010); other representatives of this stream of thought comprise
Gunder Frank (1966) or Cardoso & Faletto (1979). With statements as “[w]hite men saving
brown women from brown men” (Spivak 1988: 293) feminist scholars emphasize women’s
subordination in the discourse of gender and development, see e.g. Spivak (1988), Mo-
hanty (1991) or Wieringa (1994).
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a positive correlation between growth and foreign aid, e.g. Boone (1996), in con-
trast, shows that foreign assistance favors less the poor but the political elite who
becomes the main recipient of aid flows. Thus, Radelet (2006: 39) concludes,
“[hJow to achieve a beneficial aggregate impact of foreign aid remains a puzzle”.
Morover, the author underlines that the notion “of aggregating all this diversity
into a “developing world” that will “take off” with foreign aid is a heroic simpli-
fication” (ibid. 2006: 39). However, Ostrom et al. (2014: 117) highlight that...

[sJuccessful development aid generates the appropriate incentives so that the time, skill,
knowledge, and effort of multiple individuals create jointly valued outcomes. These incentives
come from the institutions — the rules of the games of life and productive coexistence — that
developmemt aid helps to create or modify.

The authors stress that — in contrast to the general understanding of aid agencies
who operate “as external mechanisms that infuse the capital and expertise needed
to relieve the pathologies of poverty and transform societies” (ibid. 2014: 117) —
“concepts as collective action and collective-action problems are central to under-
standing the challenge of development as well as core environmental problems”
(ibid.: 118).13* As a consequence, the authors suggest to direct ... more attention
to institutional analysis during all stages of the development cooperation process,
[so that] performance and sustainability are likely to improve” (ibid.).

3.4 Analyzing institutional change: The Institutions of Sustainability (IoS)
Framework

3.4.1 Analytical categories and the unit of analysis

The analytical framework used for the study is adapted from framework “Institu-
tions of Sustainability” (IoS) (Hagedorn 2008; Hagedorn, Arzt & Peters 2002; see
figure 3-4 below), “which focuses on how to regularise human action that leads
to transactions affecting the relationship between natural and social systems”
(Hagedorn 2008: 359). The framework therefore allows for an institutional anal-
ysis of the (changing nature of) interactions between human and natural systems
in the context of agriculture or any other form of resource management, and thus
equally qualifies to institutional changes vis-a-vis land governance in transition
economies (ibid. 2008: 358-359).

134 A collective-action situation is understood “as a situation that occurs when two or more
individuals come together to produce something of value, when it would be difficult to
produce it alone” (Ostrom et al. 2014: 118); collective-action problems occur “when a lack
of motivation and/or missing or asymmetric information generates incentives that prevent
individuals from satisfactorily resolving a collective-action situation” (ibid. 2014.: 118).
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Figure 3-4: Institutions of Sustainability (IoS) Framework
(Hagedorn 2008; Hagedorn, Arzt & Peters 2002)

The IoS framework is comprised by four components, namely the characteristics
of the actors involved, the properties of the actors’ transactions that link social
and natural systems, as well as institutions and governance. The unit of analysis
is comprised by transactions which “present economically relevant processes by
which goods and services, resources and amenities, and damages and nuisances
are allocated” (ibid.: 360).!% At the focal point are nature-related economic activ-
ities and their institutional arrangements, e.g. farming or cutting of trees, which
generate transactions. Seeing that resources are scarce, transactions produce in-
terdependencies among actors (ibid.: 361). Actors are defined as those “who are
able to consciously select what action they want to take” (Hagedorn 2008). Ac-
cordingly, it is the “...identity of the people engaged in a transaction [which] is a
major determinant of the institutional mode of transaction” (Ben-Porath 1980: 1).
The type of transaction typically depends on impersonal relationships, namely

[t]he degree to which identity dominates or is subsumed under the impersonal dimen-
sions of specialization [which] shapes the type of transaction or contract. The family is
the locale of transactions in which identity dominates; however, identity is also important
in much of what we consider the “market”... (Ben-Porath 1980: 1)

135 The term was initially shaped by Commons (1931) to refer to economic activities which
relate not specifically to “the “exchange of commodities,” in the physical sense of “deliv-
ery,” they are the alienation and acquisition, between individuals, of the rights of future
ownership of physical things...” (Commons 1934: 58); italics in the original). The term
was further applied by O. Williamson (1985) to understand organizational forms within
firms that are costs saving.
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The action arena 1s defined as a “situation in which a particular type of action
occurs” (Ostrom 2005: 32), and consists of an “action situation, and individuals
and groups who are routinely involved in the situation (actors)” (Polski & Ostrom
1999: 6). Moreover, “[a]ction arenas exist in the home; in the neighborhood; in
local, regional, national, and international councils; in firms and markets; and in
the interactions among all of these arenas with others” (Ostrom 2005: 12). This
interaction, in turn, causes the actors’ interconnectedness and mutual dependence
(Hagedorn 2008: 361). Institutions are, as presented above (see chapter 3.1),
broadly understood as “collective action in restraint, liberation and expansion of
individual action” (Commons 1934: 73). Seeing that institutions are defined as
“systems of established and embedded social rules that structure social interac-
tion” (Eggertsson 1990: 18) they reduce uncertainty “by establishing a stable (but
not necessarily efficient) structure to human interaction” (North 2006: 6).13¢ Gov-
ernance defines organizational modes to make institutions to become effective,
e.g. via contracts, markets or bureaucracies (Hagedorn 2008: 360; see chapter
3.2). The transfer of entitlements, regularized by institutions and governance
structures, is based on so-called institutionalized transactions, which emphasize
its social dimension (Hagedorn 2008: 363). Both institutions and governance sys-
tems are aligned and shape the institutional performance defined as “the situation
in which a particular type of action occurs” (Ostrom 2005: 32). Seeing that the
institutional environment is constantly evolving (North 1990b: 6), the properties
of the transactions together with the properties of the actors lead to institutional
innovation (Hagedorn 2008: 358).

As is emphasized by Thiel (2006: 30) though, the IoS-framework does not take
into account the interdependencies of physical and institutional time lags: The
former refers to the (contingently aggravated) problem manifestation in natural
systems, while the latter applies to potential changes of the governance structure
that might impact on future resource use. Thus, to evaluate institutional arrange-
ments requires that "the development trend of the activities and transactions gov-
erned should be characterised as well as the longevity of the environmental and
coordination problem they produce" (ibid. 2006: 30). The analysis thus firstly
takes an ex-ante viewpoint on institutional change, before analyzing its outcomes
(ex-post) (Hagedorn 2008: 361). It shall thereby be possible to “decompose the
process into a series of stylised steps to illustrate how and why physical transac-
tions become institutionalsed transactions” (ibid. 2008: 361).

136n his study North (1990: 92) indicates conditions as efficient “where the existing set of
constraints will produce economic growth”.
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3.4.2 Properties of nature- and ecosystem-related transactions

The Properties of nature- and ecosystem-related transactions are influenced by
the physical characteristics of a resource, and are equally affected by the interde-
pendent relations of the actors involved (Hagedorn 2008: 361-362).'%7 Paavola
and Adger (2005: 364) underscore, “the institutional approach helps us to examine
how the attributes of environmental resources and their users create interdepend-
ence and conflicts”. Ecosystem attributes relate to the stock, e.g. land as a renew-
able resource, as well as to its flows as a result of e.g. land use, i.e. harvesting and
pasturing (Hagedorn 2008: 375; cf. Low et al. 1999). Nature-based features of
transactions refer to jointness or lack of separability on the one hand, as well as
coherence and complexity on the other; they may involve indirect or direct trans-
fers, “have a spatial dimension, involve time lags, be complicated to reproduce or
even be hidden; transactions may be intended or unintended, targeted or non-tar-
geted, predictable or unpredictable” (Hagedorn 2008: 362).

The decision how to regularize a transaction is usually made in accordance with
the physical properties of a good and subsequently sorted on a state-market di-
chotomy — based on the general criteria of rivalry and excludability — in private
and public goods (Hagedorn 2008: 364).!*® However, “[t]his concept moves di-
rectly from the attributes of goods to the question of the institutional fit of the
market and misses the intermediate step...” (ibid. 2008: 364), namely the “...ex-
plicit consideration of the properties of transactions that may be compatible or
incompatible with certain institutional and organizational arrangements” (ibid.
2008: 364). Transaction cost economics support the idea that the choice on
“[w]hich transaction go where depends on the attributes of transactions on the one
hand and the costs and competence of alternative modes of governance on the
other” (Williamson 1996: 151). This follows the discriminating alignment hy-
pothesis which “holds that transactions, which differ in their attributes, align with
governance structures, which differ in their cost and competence, in a discrimi-
nating — mainly, transaction cost economizing — way” (ibid. 1996: 153). The
“three critical dimensions” to identify the properties of a transaction are (1) un-
certainty, (2) frequency of the transactions to recur, and “(3) the degree to which
durable transaction-specific investments are incurred” (Williamson 1979: 239),

137 Transaction cost economics applied to natural systems have several implications, for it
comprises according to Hagedorn (2008: 361-362) “resources, goods and services whose
transactions involve processes of self-organisation in ecosystems not completely engi-
neered by humans, but often influenced or even disturbed by them”. This means that a
transfer of e.g. land use rights affects interdependent actors physically (ibid.: 362; Schmid
(2004: 6911.)); e.g. the leasing of some hectares of my land to my neighbor reduces my
workload and allows her to use and benefit of that part of land. “The only requirement for
an action to be also called a transaction is that the actors involved are affected due to a
physical implication” (Hagedorn 2008: 362).

138 The following lines either refer to “good”, “goods”, or “goods and services”, but relates in
fact to both goods and services and shall, however stated, not exclude one or the other.



122

the latter is further referred to as asset-specificity. Although uncertainty is under-
stood to be of critical nature (ibid.), asset-specificity is viewed as the most crucial
feature for it relates to transactions in highly specified contractual relationships
which may lead to bilateral dependency (or a lack thereof) and incomplete con-
tracting which implies cost-bearing consequences (Williamson 1981, 1971).

(1) The first dimension, uncertainty, relates to instances where both parties —
situated in a strategically interdependent situation to bargain over future benefits
— are confronted with asymmetric information that might be the basis for oppor-
tunistic behavior due to contractual ex-ante occurrences of adverse selection or
ex-post contractual (moral) hazards (Williamson 2000).!* In ecosystem-related
production systems uncertainty may arise by missing detection of “credence at-
tributes”, for example in agri-food industries (cf. Van Huylenbroeck 2003; Hage-
dorn 2008: 367), or based on imprecise policies and a subsequent lack of accuracy
in the implementation of these environmental policies, which at the same time
impact on the rise of transaction cost (cf. Vatn 2002). In addition to imperfect
foresight, Alchian (1950) detects the inability to solve complex problems as the
second source of uncertainty; the imprecise formulation or implementation of pol-
icies, as proposed by Vatn (2002: 314) might hence apply to the latter.

(2) Frequency applies to the rate of events that may occur as one-time, occa-
sional or recurrent transactions (Williamson 1979). “Frequency is relevant in two
respects: reputation effects and setup costs, the net effects of which will vary with
the particulars” (Williamson 2005: 14).

(3) Asset-specificity, in general, is a fundamental dimension that may play a
role with regard to site, or with view to physical and human aspects (Williamson
1981: 555): Site specificity plays a role where the location of stations and its prox-
imity to each other impacts on, e.g., the costs of inventory or transport; with view
to ecosystems, this aspect relates to spatial characteristics of a resource and its

139 According to Williamson (1985), opportunistic behavior is defined as “self-interest seeking
with guile” (Williamson 1995: 15) and he outlines, “opportunism refers to the incomplete
or distorted disclosure of information, especially to calculated efforts to mislead, distort,
disguise, obfuscate, or otherwise confuse” (ibid. 1995: 47), or in other terms, “breach of
contracts involving strategic manipulation of information” (Eggertsson 1990: 171). Ac-
cordingly, adverse selection and moral hazard are both examples of contractual incom-
pleteness and thus market failures that are based on asymmetric information between two
contractual partners: From an ex-ante point of view, adverse selection, as was outlined in
the example of Akerlof’s (1970) “market for lemons applies to situations where contractual
agreements are made on the basis of incentives (selling cars) which lead to the quality’s
decline (selling lemons, i.e. bad cars) equally to the principle of Gresham’s law: “The
“bad” cars tend to drive out the good (in much the same way that bad money drives out the
good” (Akerlof 1970: 489-490); moral hazard applies to contractual ex-post situations in
which a behavior for which an insurance is provided, provoke that very behavior. E.g. in-
vestors act perilously and take excessive risk if the consequences of their acts are backed,
and they are not held liable for their actions (Mishkin 1999).
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mobility (Hagedorn 2008: 366); physical asset specificity is linked to the decom-
posability, modularity or independence of the (natural) process in question, which
may be comprised by either complex and interconnected, or atomistic and isolated
transactions (ibid. 2008: 365-366; see further below); physical attributes of na-
ture-related transactions might additionally stem from “limited standardisability
and calculability, dimensions of time and scale, predictability and irreversibility,
(...) adaptability and observability, etc.” (Hagedorn 2008); human asset specific-
ity arises from (symmetrical) experiences in contractual relationships, for “once
an investment has been made, buyer and seller are effectively operating in a bilat-
eral (or at least quasi-bilateral) exchange relation for a considerable period there-
after” (Williamson 1981: 555). Thus, besides of asset-specificity being important
with regard to investments, Ménard (2004) points to focus on the creation of mu-
tual dependence and alerts: The higher asset-specificity, the higher the risk of op-
portunistic behavior (Ménard 2004b: 212). “With increasing risk of opportunism,
forms of private government develop for coordinating and policing the relation-
ship, moving it away from a contract-based agreement and closer to quasi inte-
gration...” (ibid.: 355). This assumption is confirmed by Williamson (1991)
who underlines that a “[I]ack of credible commitment on the part of the govern-
ment poses hazards for durable, immobile investments of all kinds-specialized
and unspecialized alike-in the private sector” (Williamson 1991: 289).

In addition, with due consideration of the complexity of nature-related transac-
tions, Hagedorn (2008) introduces “modularity and decomposability of structures
and functional interdependence of processes ” (Hagedorn 2008: 372; emphasis in
the original) as key attributes in order to conceptualize and “to establish causal
relationships between natural system attributes, transaction properties and social
constructions for regulating and governing nature-human interactions and actor
interdependencies” (Hagedorn 2008: 371). Complete structural modularity eases
the analysis of complex systems (Velichkovsky 2005; Simon 1983; Marr 1976).
Moreover, it is assumed (in accordance with Coase on the basis of a perfectly
competitive market) that complete modularity leads to zero transaction costs for
single modules can be adapted to an “optimal” size; non-separability of functional
processes, on the other hand, might lead to externalities that can only become
internalized by decomposing the system into smaller units (ibid. 372; cf. Marengo
et al. 2001: 9-10).'%° The essential point is that even though it is possible to de-
compose a system into sub-units structurally, these components may either work
inter-connected or isolated and atomistic, and hence nothing is said about their
functional interdependency (ibid. 372). Watson and Pollack (2005) underline that
“[t]he exact consequence of interactions between modules is dependent on the
exact nature of the systems involved...” (Watson & Pollack 2005: 446), and thus
argue that “in general, it is not correct to assume that sparsely connected dynam-

140 The issue of externalities is treated in-depth further below (see chapter 3.1.3).
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ical systems have only small effects on one another’s dynamical properties”. Con-
sequently, transactions are classified “along the gradual continuum between at-
omistic-isolated transactions and complex-interconnected transactions” (Hage-
dorn 2008: 373) in order to “enable institutional analysts to identify and order
heterogeneous transactions, particularly those found in domains where actors use,
manage, degrade and protect natural systems” (ibid. 2008: 374).

3.4.3 Evaluative criteria by linking action arenas

Seeing that individuals’ interactions do not take place in vacuum, “most of social
reality is composed of multiple arenas linked sequentially or simultaneously (Shu-
bik 1986)” (Ostrom 2005: 55). Thus, in addition to a thorough analysis of the
effects of exogenous factors on an action situation, “an important development in
institutional analysis is the examination of linked arenas” (ibid. 2005: 55). The
policy process can therefore be conceptualized “as a complex network of linked
action situations, with the outcome from any one node affecting the likely out-
comes that will emerge from subsequent decision nodes” (Cole & McGinnis 2017:
xvi). Action situations are either linked by organizational procedures, or through
rule-changing situations: In the first case, the actors involved usually belong to
different decision-units and are part of (or may even compete for) a chain of ac-
tions, where “[t]he outcomes of any one situation become inputs into the next
situation” (Ostrom 2005: 56). E.g. the rule-governed competition of parties is an
essential part of the democratic political process. But situations might be “only
potentially linked together” (ibid. 2005: 57): Contractual arrangements or market
transactions usually occur with implicit reference to an enforcement body, i.e.
courts; the ease and availability of a third party to monitor, sanction and providing
remedies thus impact on actors’ behavior (ibid.: 57). Here, it is possible to focus
on “multiple nested action arenas at any one level of analysis” (ibid.: 58); on the
other hand, studying nested rule-changing situations demands a shift in the levels
of analysis as “[a] more fundamental form of linking” (ibid.). However, according
to Ostrom et al. (1994: 39), “in undertaking an institutional analysis relevant to a
field setting, one needs first to understand the working rules that individuals use”.
As was presented above (see chapter 2.2.2), these are generated in social organi-
zation by custom or law and form the scaffolding for social organization, and
hence form “the rules used by participants in ongoing action arenas” (ibid. 1994:
39).!*! However, with view to the fact that legal rules might be similar, comple-

141 Seeing that E. Ostrom targets most of her empirical studies to the understanding of govern-
ing common-pool resources, where presumably the rules-in-use dominate social organiza-
tion, Cole (2017) emphasizes the rather neglected role of formal rules within the IAD
framework and how these explicitly relate to the general concept of working rules, and the
rules-in-use in specific; he thus develops a typology that is presented in the following.
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menting or even clash with social norms and customs, Cole (2017: 11-16) devel-

ops ““a three-part typology of relations between formal legal rules and the ‘work-
ing rules’” (ibid. 2017: 11):14?

1. The formal legal rule is the ‘working rule’;

2. the formal legal rule significantly influences the ‘working rule’ (and some-
times vice versa);

3. the formal legal rule bears no apparent relation to the ‘working rule’.

These are explained shortly in the following: (1.) In case where the formal legal
rule is actually presented by the rules-in-use no conversion or interpretation is
necessary, “the rule is enforced as written” (ibid.: 12); (2.) when a formal legal
rule significantly influences the ‘working rule’, or vice versa, the degree of en-
forcement is rather low even though the impact of the legal rule is rather strong:
Once a legal rule conflicts with a rule-in-use the former in general keeps its dom-
inant position; (3.) in cases where the formal legal rule bears no apparent relation
to the ‘working rule’ no enforcement is necessarily anticipated; the legal rule
might e.g. constitute a symbolic act, as those “establishing an official state bird or
tree” (ibid.: 13). What is outlined is a dynamic relationship between formal rules
and rules-in-use, as “formal laws often influence or even determine working rules.
At the same time, it 1s clear that social norms often influence the substance of
formal laws” (ibid.: 14). In the extreme — where both formal rules and the rules-
in-use are characterized by a high degree of incongruity, as shown e.g. by
Theesfeld (2004: 253) — rules-in-use may create a window of opportunity for op-
portunistic behavior that, in turn, affect the rules-in-use and impact on the devel-
opment of formal rules which might lead to its replacement (Cole 2017: 14-15).
E.g. the alteration of formal rules might thus be used by the opposition for oppor-
tunistic strategies (ibid.: 16). “The implication (...) is that the various processes
by which formal rules are transformed into working rules are themselves action
situations, including law enforcement and other actions situations in which legal
rules are evaluated and/or interpreted” (ibid.: 15). By analyzing the patterns of
interactions that are the result of these rule transformations it is possible to deter-
mine (1) the very nature of the working rules in question, (2) whether these “de-
viate significantly from the formal rules, and (3) the extent of any such deviation”
(ibid.). Consequently, “the task before us is to illustrate this interplay between
institutions (rules) that are imposed on lower level entities in an economy, and the
endogenous response emerging from these lower level going concern” (Bromley
& Yao 2007: 8). Any alterations “in rules used to order action at one level occur

142 The author identifies two features of Schlager & Ostrom’s (1992: 250) definition of rules,
firstly, a deontic element that specifies what actors may, must or must not do, and sec-
ondly, the degree of compliance/enforcement to call it a rule (in contrast to e.g. guidelines,
signals or empty gestures) (ibid. 2017: 7).
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within a currently “fixed” set of rules at a deeper level” (Ostrom et al. 1994: 46).14

The analysis is hence anchored on multiple levels based on operational, collective
choice and constitutional rules (Ostrom 2005: 58). Operational rules “directly
affect day-to-day decisions made by the participants in any setting” (Ostrom et al.
1994: 46) and hence concern resource users, the area (where), time and frequency
(when), and the way a resource is used (how), who is allowed to use the resource
and to monitor its use, what information is subject to exchange among resource
users, or in what ways are actions and its outcomes sanctioned and rewarded; they
are located on the local level and an outcome of collective choice rules for the
appropriation and provisioning of the resource, as well as the monitoring and en-
forcement of the rules-in-use (Ostrom 2008: 52). Collective choice rules affect
operational choices indirectly; these rules determine “who is eligible and the spe-
cific rules to be used in changing operational rules” (ibid.); used by appropriators,
officials or external authorities these are the rules in policy-making (ibid.); they
hence refer, on the one hand, to formal settings of courts, regulatory agencies and
legislatures on local, regional and national level, and, on the other hand, to infor-
mal venues as, e.g., gatherings and private associations (ibid.). Accordingly, pol-
icy-making with regard to the rules-in-use (to regulate so-called operational-level
choices) “is carried out in one or more collective-choice arenas” (Ostrom 2005:
32; Shepsle & Weingast 1984). Constitutional rules are both the outcome of, and
the reason for operational and collective choice rules to exist, which come into
effect by (a modification of) governance and adjudication; those comprised on the
constitutional level are governmental leaders, their associated parliaments and the
supreme court (Ostrom 2005: 32).

Shifting levels of action is hence to be expected when e.g. decisions are made
(on the operational level) about a change of rules (on the collective choice level)
that impact on future actions and outcomes (ibid. 2005: 62). Thus, on the one
hand, “[1]t is through shifting levels of action that participants may be able to self-
consciously design rules in their efforts to change patterns of undesirable interac-
tions and outcomes at operational or collective-choice levels (ibid.: 63). On the
other hand, formal procedures, e.g. petitions or legislation, may require shifting
levels of action if e.g. bureaucratic officials control the access to an arena where
rules or constraints could be changed (ibid.).!** An impediment to the participants

143 The analyst has, for the purpose of her analysis, to decide which rules are exogenous and
hence to be kept fix; once hold constant though does not mean that they cannot be changed
during the course of the analysis (Ostrom 2008: 52—53).

144 As is emphasized by Shepsle (1989), the outcome of the legislative might not be stable but
may be changed (1) with a newly formed majority that supports the reversal of earlier deci-
sions, or (2) due to changes in the constitution which may render recent changes unconsti-
tutional. As a consequence, the author reminds that “[t]he stability of decisions in complex
modern institutions is dependent not only upon the preferences and procedures used to or-
ganize decision making in one arena, but upon the entire nested set of arenas” (Ostrom
2005: 291).
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to change the level of action may thus stem from high transaction costs to trans-
form a situation which might result in sub-optimal outcomes (ibid.). Thus, the
development of “de facto rules outside formal channels may be less costly than
trying to use the formal channels available to participants in some political sys-
tems” (ibid.). Consequently, the assumption that multiple levels are involved in
decisions that impact on lower level action arenas “greatly simplifies analysis ra-
ther than complicating it” (ibid.: 61). The study of governance and policy making
usually requires the depiction of one ore more collective-choice arenas (ibid.).
Depending on the makeup of the analysis and the assumptions made on the actors
involved it is possible to formulate inferences on possible results (ibid.: 64). The
prediction of results “is usually much more difficult (...) when one is analyzing a
collective-choice or constitutional-choice level situation as it impacts on opera-
tional-level settings” (ibid.: 65).

The evaluation of outcomes is the final step in undertaking an institutional anal-
ysis. “Evaluative criteria that offer potentially practicable measures of conse-
quence, such as some approach to maximizing a social-welfare function or some
other values, whether those of Rawls, Sen, or Lasswell, are to be preferred...”
(Cole 2013: 398). The task is to comparing (the distribution of) estimated costs of
complete privatization with the estimated costs of alternative entitlement struc-

tures, e.g. “continued management under an amended common-property regime”
(ibid. 2013: 383).
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4 AGRICULTURAL LAND PRIVATIZATION IN
GEORGIA

To reach the sky one needs a ladder.

To cross the sea one needs a bridge. To reach mankind needs justice.
(A hazelnut farmer in Kulishkari, Samegrelo, July 9, 2013)

4.1 From the plan to the market: Georgia’s transition

Georgia is inhabited by approximately 4.7 million people, with about half of the
country’s populace living in rural areas (Kan et al. 2006: 2). As an area of peaks
and valleys, with 69,500 km? of mountains covering 54% of the total surface;'®
about 43% of the total area is taken by agricultural land (3.02 million ha) and
approximately the same area is covered by woods (Ebanoidze 2003: 126). For
agricultural purposes, pasture land has the largest share at 25% (1.8 million ha),
arable land constitutes 11.5% (0.8 million ha), perennial crops 4.3 % (0.33 million
ha) and meadows comprise 2% (0.14 million ha) of the country’s overall territory
(ibid.; see figure 4-1). Kan et al. (2006) stress that “a large part of the agricultural
land in Georgia is in green mountain pastures, and only 40% is suitable for culti-
vation” (Kan et al. 2006: 6).

Non-agricultural Urban
19% 1%
) @ arable
26%
5 i 9% perennials
i =
Agricultural ; = 5%
B hayland
60%
[l pasture

Figure 4-1: Land structure in Georgia (Salukvadze 2006: 6)

Georgia’s agriculture has a rich history and represents a primary economic sector
due to its diverse climate and soils (Didebulidze & Urushadze 2009: 241). In So-
viet times, agriculture generated high-value export products, such as tea and citrus
as well as “wine, other alcoholic beverages, fresh and processed fruits and vege-
tables, essential oils and spices” (Didebulidze & Plachter 2002: 87).

14569,500 km? = 6,950,000 ha.
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There are “over 500 varieties of native grapes (...) still grown in Georgia,
which produced most of the quality wines in the Former Soviet Union...”
(Bezemer & Davis 2003: 8). Besides of being a supplier for food products and
minerals, Georgia was the “center of tourism for the centralized state economy”
(Slider 1995). Consequently, the Georgian populace enjoyed the highest living
standard within the Soviet Union (GTAI 2015: 4). Production was organized in
large-scale state-owned (sovkhoz) as well as collective (kolkhoz) farms that were
centrally managed and controlled (see below);'*¢ rurally located families addition-
ally cultivated a plot of 0.25 ha for their own production, the so-called household
plot (Ebanoidze 2003). With the dissolution of the Soviet Union, agricultural out-
put decreased dramatically, as in other republics of the Soviet production and dis-
tribution system (WTO 2009a: 62). Due to this collapse of the former system,

...a largely unprepared and ill-equipped farming sector had to assume the role of the
country’s chief guarantor of food security. Most farm families lacked basic knowledge of
running an independent farm enterprise, and were unfamiliar with some of the techniques
of cultivating basic food crops. As a result, food production by 1994 was 60% of its mid-
1980s levels. (Bezemer & Davis 2003: 13)

By 2013, “...about 54% of the active workforce was employed in agriculture in
Georgia, 80% of which are self-employed, meaning that most Georgian farmers
were engaged in subsistence farming, producing products mainly for their own
consumption and using outdated tools and methods” (Bluashvili & Sukhanskaya
2015). Moreover, agricultural production in the country depends “on irrigation
infrastructure in the east and drainage infrastructure in the west[, which] virtually
collapsed as a result of the civil war, vandalism and deferred maintenance” (ibid.:
(Bezemer/Davis 2003: 7-8). However,

[t]he relatively low level of cereals output has not always been sufficient to satisfy
domestic demand. This is a consequence of Soviet central planning, which decreed that
farms in the west of Georgia, traditionally the country’s bread basket, should specialise
in citrus fruits and tea and that Georgia should import its grain from Ukraine and Kazakh-
stan. Since 1992, Georgia has been receiving substantial amounts of wheat as food aid.
(ibid. 2003: 8)

146 The differences between a sovkhoz and kolkhoz lie in their political function and their sub-
sequent property division: Whereas both the means of production and output of a sovkhoz
was state-owned, the kolkhoz’ means of production was under state ownership (land) as
well as owned collectively (machinery, installments, etc.), in what was known as an artel,
while the output was commonly shared; remuneration in the former case was paid by the
state in the form of wages, whereas kolkhozniks received payments in cash and in kind
(Vucinich 1952: 102). Even though their employees performed the same work, the former
counted as workers and were closely connected to the Party and the state (and, hence, in-
cluded in the social security system), whereas the latter were perceived as peasants and
thereby “not [yet] full-fledged members of the socialist community” (ibid. 1952: 102).
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The Soviet land administration and agricultural production system

In the initial phase of Russian and, later, Soviet influence, several methods were
applied to gain state control over privately owned land, namely “expropriation,
nationalisation and collectivisation” (Ho & Spoor 2006: 630). During the Soviet
era, a hierarchical land administration system was established using a top-down
approach, where the locus of state control “was forcibly switched from a concern
of legal ownership of land to a concern for land use and land capability” (ibid.:
630). With the aim of easing centralized, large-scale management and resource
allocation within the Soviet Union, multiple agencies were set-up, and

each charged with strict responsibilities for administering particular land resources (soils,
water, forests, minerals etc.). While these agencies produced and kept excellent records of
land use and resources (such as residential buildings by the Bureau of Technical Inven-
tory...), this information was spread amongst a number of increasingly independent and iso-
lated agencies at the time of break-up. (ibid.)

Especially in rural areas, this resulted in physical changes in landscape and land
use (ibid.). For example, “[c]ollectivisation of agricultural land [...] led to a forced
consolidation of land parcels into large-scale field blocks” (ibid.), where tradi-
tional physical boundaries were removed and replaced by collectivized agricul-
tural land that was necessary for the kolkhoz and sovkhoz production system.

The characteristics of the Soviet agricultural production system have been sum-
marized as follows by Bromley (2008a: 228): (1) low agricultural productivity;
(2) not economic but rather political allocation of agricultural inputs and machin-
ery, which hampered timely provisioning; (3) incentive problems within agrarian
production units that led to the reallocation of inputs and labor for people’s own
needs; (4) loss of produce due to a defective agricultural marketing system; (5) as
a result of Stalin’s resettlement policies, which first destroyed and then newly
created towns and villages in the form of production sites, the latter became the
sole provider of social services such as housing, schooling or transport and, hence,
“represented a curious mix of industrial-scale farming and required civic func-
tions. Those two purposes often competed for scarce labor, financial resources,
and managerial talent” (ibid.: 228).

Land reforms initiated after Georgia’s independence

Land reforms were introduced after Georgia’s independence in 1992 in the after-
math of a coup d’état, though inter-ethnic wars in the breakaway regions South
Ossetia and Abkhazia as well as civil unrest in Samegrelo foiled establishment of
a steady domestic political environment before 1998 (cf. Cornell et al. 2005;
Wheatley 2003; Halbach & Miiller 2001). Poverty in post-Soviet Georgia is cen-
tered in rural and urban areas outside of the capital (Reisner/Kvatchadze 2005:
19). Although real incomes increased between 2002 and 2009 by 6% in urban
areas, they exhibited a decline of 3% in rural areas (UNDP 2009).
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Figure 4-2: Share of Georgian Agriculture in GDP (GeoStat 2017)

While agriculture accounted for over 30% of GDP in 1990, it was only less than
10% of GDP between 2008 and 2016 (ibid. 2009; GeoStat 2017, see figure 4-2).

Since the mid-1990s, the Georgian Government has received heavy assistance
from the European Union, World Bank and IMF (Papava 2003). From the Rose
Revolution in 2004 to the August War in 2008, the country’s GDP increased by
about 9% per year (World Bank 2009). At the same time, however, poverty and
extreme poverty did not show any change at all (Welton et al. 2008: 34). In fact,
it was estimated in 2010 that 55% of the Georgian populace lived on less than $2
per day (gtai 2010: 2).

The emergence of institutional arrangements vis-a-vis land in the newly con-
stituted transition economies was either dominated by state-led or market-based
reforms. In the former case, the disaggregation of land took place within historical
boundaries by restituting land to former owners (e.g. Czech Republic, Baltic
states) or by allocating land shares on a voucher basis (e.g. China, Uzbekistan),
where land remained under state ownership and usufruct rights to land were allo-
cated. For cases of market-based reforms, land was both sold and leased-out (e.g.
Poland), or ownership rights to a limited number of physical plots were distributed
to rural households (e.g. Albania and the South Caucasian republics; (Hagedorn
2004: 4-5; Swinnen & Heinegg 2002).!47 Restitution was avoided in some coun-
tries “because there was no possible return to the feudal structure that preceded
collectivization, land had been fully expropriated in the transition to socialism...”
(Janvry & Sadoulet 2001: 16), whereas geographical changes, ethnic or equality
concerns as well as (the promotion of) certain norms and values were further rea-
sons why former ownership rights were not or could not be enforced in others
(Hagedorn 2004).

In Georgia, the society had been subject to a system of feudal tenure and was
deeply hierarchically organized when it became part of the Russian Empire in

147 Janvry and Sadoulet outline how individualization, i.e. the distribution of individual family
farms, was the favored option to allocate land among countries “where the productivity of
the collective farms was the lowest and where the share of agriculture in total employment
was the highest” (Janvry & Sadoulet 2001: 16).
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1801, until the Bolsheviks’ takeover in 1917 and the ensuing abolition of private
ownership (Suny 1994). Invasions by Mongol, Persian and Ottoman troops in the
period from the 13™ century to Russia’s annexation in 1801 — the so-called “long
twilight” — had led to its division into kingdoms (Imereti, Kartli, Kakheti) and
principalities (Abkhazia, Guria, Mingrelia, Svaneti, Samtskhe), which existed as
separate units (ibid. 1994: 74-76; Waters 2004). Almost two centuries later, for-
mer ownership rights in land were hardly enforceable for the majority of areas.!*®
After independence in 1991, agricultural land plots were distributed foremost to
rural households in addition to the common household plot of 0.25 ha, as “ ...the
Georgian move to distribute land focused only on one component of the sector —
the subsidiary household plots — and did not propose any program for the tradi-
tional farms” (Lerman 1996: 1). Market-based reforms to privatize the remaining
land under state ownership were introduced in Georgia in the mid-1990s, guided
by Washington-based international financial organizations, such as the World
Bank or International Monetary Fund (IMF), which advocated ‘“development
strategies focusing around privatization, liberalization, and macro-stability
(meaning mostly price stability)” (Stiglitz 2008: 41), articulated via the policy
prescriptions of the Washington Consensus (Williamson 2005, 1990; Stiglitz
1999).14 According to Stiglitz (2008), it was “a set of policies predicated upon a
strong faith — stronger than warranted either by economic theory or by historical
experience — in unfettered markets and aimed at reducing, or even minimizing,
the role of government” (ibid. 2008: 41; Heynen et al. 2007)."%° Subsequent poli-
cies relied on the idea of trickle-down effects — meaning that confidence that a

148 According to L. Tchanturia, Head of Administration at GTZ Regional Office South Cauca-
sus, Thilisi (from 2006—-2007 former Head of Registration and Cadastre Unit of the NAPR)
(personal communication, July 24, 2014).

149 The term was initially coined by Williamson to refer to “a list of ten policy reforms that
were (...) widely held in Washington to be needed in most or all Latin American countries
as of 1989” (Williamson 2004: 3). He stresses that the term “consensus” is oversimplified,
for even within these organizations critique was widespread (ibid. 2004: 2; cf. Williamson
(2008).

150 First-generation reforms targeted instruments and inputs needed to realize “objectives”,
such as privatization, tariff and budget cuts or macroeconomic stabilization; in contrast, the
agenda was “augmented” in the mid-1990s by second-generation reforms that were rather
outputs, “statements of desired outcomes (e.g. civil service reform or improving tax collec-
tion), without a clear sense of policy design” (Navia & Velasco 2003: 266). The latter
have, moreover, been characterized as “a motley crew, encompassing broad reforms of the
state, the civil service, and the delivery of public services; of the institutions that create and
maintain human capital (e.g. schools and the health care system); and of the environment
in which private firms operate (more competition, better regulation, stronger property
rights)” (ibid. 2003: 266; cf. Rodrik (2004, 2002)). Navia & Velasco (2003: 266) point out
that whereas “the ‘victims’ of the first-stage reforms were often atomistic or too poor to
matter politically (...), the set of interests potentially affected in the next stage reads like a
Who’s Who of highly organized and vocal groups: teachers’ and judicial unions, the upper
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rise in average incomes would lead to increase of those of the poorest — and were
implemented as “clean model institutions” (Stiglitz 2008: 47), while distributional
aspects were left aside in the belief “that somehow everybody would benefit in
the way that a rising tide would lift all boats” (ibid. 2008: 47; cf. (Krugman 2008).
As evidence suggests, this was not necessarily the case, and the Russian financial
crisis that emerged in 1998 serves as prominent example (Stiglitz 2002).'%! A re-
port by the Working Party on Land Administration of the United Nation states
accordingly

...that the rate of progress was slower than required to facilitate development of mar-
ket-oriented economies, and that the high failure rate of many projects was the result of
underestimation of the scale and complexity of reintroducing private ownership (United
Nations Economic Commission for Europe (UNECE, 1999). (Ho & Spoor 2006: 630)

As is also highlighted by Bromley (1997), the privatization of land in the formerly
planned economies was a “process of creating markets where none existed before”
(Bromley 1997: 7). The aim was “to create private property rights in natural re-
sources and then to ‘let the market work™ (ibid. 1997a: 7). The outcomes of this
liberal approach in Georgia are outlined in the following sub-sections.!>?

4.2 State-led reforms (1992-1996)

The distribution of agricultural land officially commenced in January 1992 with
the passing of Resolution Nr. 48 of the Cabinet of Ministers, according “to which
agricultural land within the borders of Georgia was to be transferred to the own-
ership of the citizens of Georgia” (Gvaramia 2013: 5) For that purpose, “local
commissions were established to redistribute the available lands in the rayons
[districts]. The process was only completed in 1998, due to the turmoil in the

echelons of the public bureaucracy, state and local governments, owners and managers of
private monopolies, and the medical establishment”.

151 As outlined by Williamson (2000a: 610), “[i]n the confidence that the future would take
care of itself, the mass privatization program that was begun in the spring of 1992 had pur-
portedly reached a “triumphant completion” in June 1994 [...], by which date two-thirds of
Russian industry was privately owned”. Though “[g]reater appreciation for the shortfalls of
the institutional environment in Russia would have led to more cautious pronouncements
(Anders Aslund 1995)” (ibid. 2000: 610). Critique of the agenda of the Washington Con-
sensus is provided by Stiglitz (2008; 1999), Williamson (2008, 2005) and Gore (2000).

152 The idea of the supremacy of “the market” over governmental “interference” by laws and
regulations is supposed to either stem from a purely economic belief understood as rational
response to formally excessive state interventions or from “an ideological position that
government is necessarily bad and that volitional bargains are necessarily good” (Bromley
1991: 35). A critique of the market as a social artifact is emphasized by e.g. Bromley
(1989: 111): “It is the structure of conventions and entitlements that forms the legal foun-
dations of the market and its commodity transactions”, and hence “requires purposeful ac-
tions of the state to permit the establishment of market processes” (ibid. 1989: 63; cf.
Bromley (1997b).
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Georgian regions” (Lohm 2006: 29), because of which reforms for the distribution
of land

...to rural households were intended to satisfy local subsistence needs and to ensure
a fairly regular flow of surplus food commodities to urban markets in a time of general
unrest and civil strife. The land distribution strategy has been often credited with enabling
Georgia to avert widespread famine during the early years of disruption and civil war.
(Lerman 2005: 1)

The forming of a subsistence sector was to be realized by allocating 0.8 million
ha of arable and perennial “reserve land” in a privatization fund by locally elected
land reform committees who distributed plots between 0.15 and 0.5 ha of agricul-
tural land at no cost to rural households according on the following criteria (Eba-
noidze 2003: 126):!> In the lowlands, former kolkhoz or sovkhoz staff received
1.25 ha per household, other rural households got 0.75 ha with the exception of
some eligible families living in the highlands, who received up to 5 ha; mean-
while, urban settlers obtained 0.25 ha agrarian land (ibid. 2003: 126). According
to the State Department for Land Management (SDLM), land allocated through
the “privatization fund” add up to 30% of the country’s overall agrarian area and
60% of the total arable and perennial land (ibid.: 126). In 1993, the Cabinet of
Ministers issued Decree No. 503, authorizing local land reform committees to
hand out so-called Receive—Delivery Acts (also known as Shevardnadze docu-
ments), which “are considered as the main document for granting ownership of
agricultural land to households. But these certificates confirmed the right to use,
not ownership” (USAID 2011a: 7). Moreover, due to their high cost, “the majority
of new owners did not obtain Receive-Delivery acts... In addition, the govern-
ment was unable to finance the survey activities and preparation of other legal
documents necessary for registration of ownership to the land” (Ebanoidze 2003:
126). Consequently, “[t]he high price of the documentation which was calculated
to cover the costs of the privatization process was an important reason why 70%
of the population had not received the Acts by 1998 (USAID 2005: 7).

By 1996, almost four million parcels — constituting 0.93 million ha, which was
approximately 15% more land per household than foreseen —had been distributed
to 1.4 million households. As “allocation took place based on outdated and often
incomplete land survey records, the area of the allocated land parcels often did
not correspond precisely to the norms set out by the Resolution of 1992” (ibid.).
According to “the framework of the reform, agricultural land would be provided
to households (...) although there were also cases where land was granted to in-
dividuals which occurred in obvious violation of the terms of the reform” (Gvar-

153 <A household is defined as a family living in a village, community or other similar settle-
ment or a family living in a rural area and engaged in agriculture” Gvaramia (2013: 5).
During Soviet times, “almost all rural families cultivated a household plot which was used
to augment the family diet” Wegren (2002: 1034).
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amia 2013: 5). Moreover, “a number of cases of the oppression of ethnic minori-
ties took place during the first stage of Georgia’s land reform” (ibid. 2013: 7),
“with limitations placed mainly upon the Kvemo Kartli and Samtskhe-Javakheti
regions owing, most likely, to the large non-ethnic Georgian local populations”
(ibid.: 6; cf GTZ/CIPDD 2006), namely ethnic Azeria and Armenian minorities.
The transfer of ownership to actual users was approved by the Law of Georgia
On Agricultural Land Ownership (1996), “more than four years after distribution
of land had begun” (Lerman 1996: 1). The Law stipulated “that land ownership
was a privilege of citizens and households of Georgia as well as legal entities
registered in Georgia and operating in the agricultural sector” (Gvaramia 2013:
5).154The Law also included “[h]ousehold land, kitchen gardens and land attached
to summer cottages of certain defined areas” (ibid. 2013: 5). Another Law on Land
(Immovable Property) Registration, enacted in the same year, stipulated that “in
order to become privately owned, land has to be registered and registry certificates
have to be issued” (ibid.: 12).!°° But the existing paper-based archive system “only
recorded initial owners” (Ebanoidze 2003: 128) and, thus, did not track further
land transactions. Consequently, “[i]n order to keep their power and influence, the
bureaucrats slowed down the process” (Bezemer/Davis 2003: 12). For example,

...the Ministry of Agriculture and Food Industry (MAFI) attempted to block and sub-
vert the US Agency for International Development (USAID) Land Registration pro-
gramme, as this programme would speed up the transfer of control over land from bu-
reaucrats to beneficiaries. (ibid. 2003: 12)

Financial obstacles were created to slow down the process at a time where an
average monthly salary in Georgia hardly exceeded GEL 47 [USD ~ 19] (ibid.:
12).15¢ In particular, “USAID insisted that Registration Certificates should be is-
sued for a nominal one GEL [0.40 USD] fee. The Ministry demanded a 1000 GEL
[405 USD] fee” (ibid.). At the same time, “[p]opular pressure for the transfer of
property rights and registration of land plots was not high” (ibid.: 13). Rather,
“[t]he beneficiaries had insufficient information to allow them to estimate how
restricted their rights in land were or to appreciate the need for registration”
(ibid.). For the majority of the newly created landowners, land allocation still ap-
peared to lack any legal guarantee (Ebanoidze 2003: 126). It took a further three
years until a new law was passed intended to regulate the registration of immov-
able property as, in April 1999, the Georgian Parliament passed the Law On Land
Parcels State Registration Fees with the aim “to complete the process of land re-
form by 2003” (Bezemer/Davis 2003: 13).

154 “privilege” here should not be confused with Hohfeld’s (1913; 1917) legal correlates; the
law targets ethnic Georgian citizens and households which was deemed unconstitutional in
2012 by the Constitutional Court of Georgia (see chapter 4.3).

1551t should be emphasized that no further information could be obtained on the Law on Land
(Immovable Property) Registration (1996) than from Ebanoidze’s (2003) report.

1561 GEL = 0.404984 USD (September 20, 2017).
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4.3 Market-based reforms (1996-2012)

In 1996, the Law on Agricultural Land Leasing initiated a market-oriented land
reform to lease land already under state ownership to natural or legal persons for
a maximum period of 49 years (Tsomaia 2003a: 9).!°’ Responsible were munici-
palities acting through local SDLM offices; on the national level, state-owned ag-
ricultural land was directly leased for a small number of cases (USAID 2011: 7).
This process was, however, reportedly biased and corrupt: “Leased land tended to
be the larger, and some considered better quality, arable land parcels which were
retained by the state after small scale privatization” (ibid. 2011: 7). Particularly of
note are reports that “[i]nfluential government officials received the most fertile
parcels, even though they had neither experience nor interest in farming” (USAID
2010: 10).!°® The process of leasing-out land has been characterized as having

...many flaws, including favoritism and lack of transparency in the allocation process
and lack of protection against changes of local government. Leases were not respected as
legal rights in rem, but were considered to be mere contractual rights subject to revocation
by the locality. (USAID 2011: 7; italics in the original)

It has been estimated that by 2002 the major share of leased land was actually
being held for economic (sub-renting) or speculative purposes (ibid. 2010: 10).'%
At that time, the allocation of leaseholds was distributed as follows: More than
90% of leases were held by natural persons, with only about 5% of individuals
controlling 50 ha or more, amounting to 24% of all arable, namely cropped land,
whereas 62% of all leases by individuals were for less than 10% and approxi-
mately 30% of individual leases held 3 ha of less of cropped land and, thus, only
controlled 2% of total cropped land, In contrast, legal persons, such as limited
liability companies, stock companies and the like, were relatively few in number
but controlled the majority of leased cropped land: 8% of such lessees leased more
than 50 ha per leasehold and controlled roughly 56% of total cropped land
(Tsomaia 2003: 8).

As a result of this process of leasing, by 2002, it is reported that about 25% of
agricultural land in Georgia was under private ownership. This newly privatized
agricultural land mostly “lies in the vicinity of settlements and in Georgia’s more
important agro-ecological zones. The majority of the land designated as arable
(55% of total arable) or used for perennials (68% of total perennials) was privat-
ized” (Egiashvili 2002: 2). As a consequence, “[t]he remaining state owned land
is mainly to be found in remote, often mountainous areas where there is a clear

157 The Law on Agricultural Land Leasing (1996) was repealed by the Civil Code in 1997 and
brought back into effect by Presidential Decree (No. 446) in 1998 (Tsomaia 2003a: 9).

158 Tsomaia (2003b) provides the latest numbers on land under leasehold as well as under state
ownership (USAID 2013).

1591t is assumed that 25% of total arable land (cropped areas) was privatized, while 30% (10%
of total agricultural land) was leased out (Tsomaia 2003a: 4).
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dominance of pastures” (ibid. 2002: 2), but “often with very limited accessibility”
(ibid.: 2). Moreover, Egiashvili (ibid.: 2) stresses that although

... 75% of land [being] in state ownership might at first glance indicate that land is
available, the actual situation is that the “valuable” land in the vicinity of villages is either
privatized or leased, so that not much reserve land is available in the agriculturally im-
portant areas.

Further reforms to privatize state-owned agricultural land were initiated after the
Rose Revolution in 2005, with the Law on State-Owned Agricultural Land Pri-
vatization regulating privatization of formerly leased land as well as unused or
vacant land intended to complete the privatization process in the following man-
ner:!'%° First, leaseholders were granted the right of preemption and “given a 5 year
window in which to directly privatize their holdings which ended in May 2011~
(Tsomaia 2003: 8). Second, a new payment scheme allowed for “10 year terms
for leased land privatization payments, accompanied by discounts for those who
chose to pay by lump sum” (ibid. 2003: 11).%!

The public auctioning of unused (vacant) state-owned agricultural land was in-
itiated during this time. Known as privatization through special auction, it was
conducted in the following way: For those lands that leaseholders were not inter-
ested in buying, an auction was held, open only to Georgian natural persons and
legal entities (registered in an estate book kept by the local municipality,
sakrebulo). Lands not sold at these auctions could be acquired in a second auction
that was open to any bidders (USAID 2011a: 10).

The Law on State-Owned Agricultural Land Privatization, Art. 7 further spec-
ifies that, in

160 Moreover, the LMDP supported “the operation of one central and 5 regional GIS support
centers which checked boundaries of the leased parcels prepared by surveyors hired by les-
sees against the integrated cadastral and aerial images prepared by LMDP to ensure there
was no overlap with other parcels in the area. An additional 5 GIS support centers were es-
tablished on a temporary basis to meet demand. The centers provided the services free-of-
charge to leaseholders, surveyors and government officials” (USAID 2011b: 9).

161 The Tax Code (2004) charged local administrative units with rules to calculate the land tax
and lease rates, ranging from 8-51 GEL per hectare of cropland and GEL 3 per hectare of
pasture lands annually (Tsomaia 2003: 6). However, Tsmomaia et al. (ibid.) underline that
calculation and paying of lease rents, which were calculated to be at least equal to land
taxes, have been rather vague in practice. In 2011, the Government of Georgia set (and in-
creased) the annual rates of property taxes on agricultural lands (APLR 2011). In addition,
local authorities were given the right to raise the tax by 50% (ibid. 2011). Tax exemptions
apply to land plots not exceeding 5 ha, or to “[n]atural persons or legal entities who have
received agricultural lands for re-cultivation purposes - for the first five years following its
allocation” (ibid.). In 2010, a “new Tax Code abolishe[d] taxes on transactions in property,
0% profit tax and 0% VAT; 0% VAT on primary supply of agricultural products; and 0%
import duty on agricultural and other equipment” (WTO 2009b: 64).
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...privatizing the state-owned agricultural land by a special auction, open auction, or
the leased land through direct sale, the territorial agencies of the Ministry of Economic
Development of Georgia shall work out a land and other real estate purchase deed, which
represents the grounds for entering the property right in the Public Register.

According to a USAID (2011a) report, the acquisition of formerly leased lands
was characterized by “fraud with several limitations and complications. Former
lessees reported that they had to pay fines and taxes on lands they were attempting
to purchase back and that it seemed ad hoc and disorganized” (ibid. 2011a: 3-4).

In 2007, the 100 Agricultural Enterprises initiative was announced by the Pres-
ident of Georgia, with the aim of privatizing more than 40,000 ha of land consist-
ing of plots of more than 50 ha to both domestic and foreign investors under spe-
cific conditions, such as the buyers setting up processing plants (USAID 2011b:
16; Civil Georgia 2007a):!%* This turned out to be quite a bargain for those who
could meet such conditions, as “processing companies benefit[ted] from prefer-
ential terms and [could] acquire these estates for only 20% of their market price”
(Cordonnier 2010: 5). A contracting collaboration between APLR, on the one
hand, and the MoE and MoA, on the other, led to the surveying and preparation
of documentation “on an additional 5,192 hectares of land in the Kvemo Kartli,
Khakheti, Samegrelo regions” (USAID 2011b: 16) from the end of 2008 to Feb-
ruary 2009. Even though the project objective of creating one hundred enterprises
was not met, “the program resulted in sale of thirteen large land parcels compris-
ing 7,318 hectares, the largest being 2,323 hectares and the smallest being 10”
(ibid. 2011b: 16).

Further privatization measures to sell off state-owned agricultural land have
been in the form of direct sales (which could include a free-of-charge transfer),
based upon favorable decisions of the President of Georgia resulting from a com-
petitive selection process as well as direct sales of leased land, even though the
latter “has not been in force since 1 May 2011” (Gvaramia 2013: 10).1% However,

16411 his annual State of the Nation Address on February 11, 2011, the president declared that
the “overall situation in the sector remains very dissatisfactory, including in creation of
new agricultural processing enterprises” (DWVG 2011b).

165 Generally, an auction “is a process of trade during which participants are ready to give
their price to win the competition. The winner is the person who proposes the highest
price” (Gvaramia 2013: 11). Accordingly, “[t]he winner of the auction with special condi-
tions is a person who takes the responsibility for satisfying the conditions and offers the
highest price to the agency implementing the privatisation” (ibid. 2013: 11). Direct sales
are based on “the decision [...] by the President of Georgia based upon the proposal of the
Ministry of Economy and Sustainable Development and, in special cases, the Government
of Georgia” (ibid.: 11); decisions on privatizations that include free-of-charge transfers are
“made by the President of Georgia. This is for the citizens of Georgia who lived or still live
on occupied territories and remain homeless. The proposal about such privatisation is pre-
pared by the Ministry of Economy and Sustainable Development and is submitted to the
President” (ibid.); finally, direct sales in a competitive selection process “is one of the
forms of privatisation when a decision is made by the President of Georgia and property
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the “most popular form for selling agricultural land” in the period 2011-2013 was
actually “[e]lectronic auctions” (ibid. 2013: 11).1% The initiative for an auction
to acquire state-owned agricultural land “can be initiated by a citizen of Georgia,
a legal entity of private law registered in Georgia as well as third parties” (ibid.:
14). In the next step, decisions to hold auctions to privatize state-owned agricul-
tural land are

made by the appropriate agency in charge of implementing privatisation; namely, the
Ministry of Economy and Sustainable Development and its territorial units or agencies to
which the Ministry has delegated such authority. The responsible agency reviews appli-
cations within a two month (although there are cases when such a process lasts for three-
to-five months) and makes a decision on the privatisation of the agricultural land plot
through auction (announced mainly on-line). (ibid.: 14)

In 2007, the Georgian Government targeted the “recognition of property rights to
lawfully possessed (used), as well as squatted land” (Law of Georgia on recogni-
tion of property rights of the parcels of land possessed [used] by natural persons
and legal entities under private law, Art. 3). In cases of unauthorized occupation
or lack of documentation proving legal ownership, “the power to grant legal own-
ership is held by the Property Rights Declaration Commission established at the
local self-governing administrative unit” (T1 Georgia 2012b).

In 2005, pasture land was defined as municipal property under the Law on Lo-
cal Self Government (2005), and municipalities (sakrebulos) were instructed re-
garding the contracting of lease agreements. In 2010, however, pasture lands were
retransferred to state ownership, since “local municipalities failed to successfully
manage pastures” (USAID 2010: 6). Pastures that were leased prior to July 30,
2005 were now subject to privatization, and lessees had to purchase them by May
2011 at latest. The remaining pastures were leased directly or through auctions by
the Ministry of Economy and Sustainable Development (MoE), which is also in
charge of privatizing lands (ibid.: 7):'*” “APLR facilitated in privatizing of pas-
tures under leasehold. In Marneuli the most of pastures, ~ 80%, is sold out to

rights are granted to interested parties (potential investors) that will fully and duly comply
with conditions set for a competitive direct sale of agricultural land. Direct competitive
sales of agricultural land are implemented in the case of the existence of numerous condi-
tions for investment and when the terms offered by the interested parties significantly dif-
fer” (ibid.).

166 An electronic auction is “held with or without special conditions and will identify a winner
as the person offering the highest conditions. The electronic auction is held through a web-
page (...). Identities of participants are confidential” (ibid.: 11). The electronic auction is
currently available at https://www.eauction.ge/. For further details on announcing and par-
ticipation in an auction, see Gvaramia (2013: 14). The so-called “start-up privatisation
price is approved according to Resolution No. 15 of the Government of Georgia of 13 Jan-
uary 20117 (ibid. 2013: 14).

167 As many of the sources used for this thesis appear to have been written by non-native English
speakers, there are a number of deviations from common English usage in the quotations
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private entities/persons. Only large pasture lands are not privatized; they mostly
are in communal tenure” (USAID 2011b: 82). The final outcome of these efforts
1s, however, not known today. As can be read in another USAID (2013: 7) report,

...t is still hard to find out what size of land belongs to the private sector in Georgia,
what is the total size and the number of such land parcels. (...) More importantly, even
state agencies find it hard to obtain the information about what size of agriculture land is
under the state ownership.

Until 2010, the agricultural sector was to a large extent funded by international
donors (DWVG 2011d), and reforms took place in an “ultra-liberal economic en-
vironment” (Civil Georgia 2010a). As is assumed by Cordonnier (2010: 4-5),

...the main reason of the bad performance of Georgian agriculture results from a com-
bination of post-transition fragilities (small scale of plots, destruction of previously exist-
ing value chains), and of the rather “naive” approach of market liberalization followed in
agriculture by the Georgian government since the Rose Revolution (...). By implement-
ing a large scale reduction of tariffs after the Rose Revolution, including in the usually
highly protected food sector, Georgia has forced its farmers to compete with both highly
subsidized and/or highly efficient farmers of neighbor EU and of other leading agricul-
tural countries (Ukraine, Russia, and Turkey).

Though Georgia had been called the “beacon of democracy” by President George
Bush, Jr. in 2005 (Halbach 2007: 1), President Saakashvili’s reign (2004—2012)
increasingly took flak for authoritarian and libertarian rule (Jobelius 2012; Nar-
mania 2009; Halbach 2008).'® In 2010, the government began promoting land
privatization extensively by trying to attract land acquisition from foreign inves-
tors. For example, at the end of 2010, the first such program was set in motion by
inviting South African Boer farmers to purchase land in Georgia, which was ac-
cepted by a few individuals who acquired land (Prasad 2012; DWVG 2011c).
Within the ensuing two years, a number of cases were reported of the eviction of
Georgian farmers from their privately-owned arable lands (Georgien Nachrichten
2010, 2011; Corso 2012) as well as the revocation of communal and leased pas-
ture land (Gegeshidze 2012: 35; TI Georgia 2014a). A prominent case of land
purchase by a foreign investor is Ferrero, which “owns hazelnut plantations all
over the world and is the second-largest foreign agricultural land owner in Geor-
gia (...) it currently owns and farms approximately 3,500 hectares” (ibid. 2014).1¢°
Nevertheless,

used throughout. Rather than unduly altering them or indicating my awareness of these lan-
guage issues with the conventional sic, I will leave them as is, unless they seem likely to
lead to misunderstanding.

168 An amendment to the Georgian Constitution after the president’s inauguration in February
2004 weakened the role of the parliament in the political process, a move toward “super-
presidentialism” (Freedom House 2005).

169 Ferrero, the second largest land-owner in Georgia (TI Georgia 2014a), is part of the case
study on hazelnut in Samegrelo (see chapter 6.2.2.1).
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...the company has been hindered by the lack of a comprehensive national land regis-
try: 30% of the 1,200 hectares of land that Agri Georgia [a Georgian subsidiary of Fer-
rero] purchased from the Ministry of Economy between 2009 and 2011 were already oc-
cupied and being farmed by local farmers, and some of this land included local cemeter-
ies. Agri Georgia gave these occupied land titles back to the state and purchased an addi-
tional 1,200 hectares. The company had to create its own internal land registry, demar-
cating land boundaries with GPS — a process that took two years. (ibid.)

Increasing arrival of Punjabi farmers in Kakheti, East Georgia, resulted in an of-
ficial petition to revoke the practice of selling land to non-locals (IberiaPress
2013b).17°In 2012, the Constitutional Court of Georgia settled the case of a Dan-
ish citizen against the Georgian parliament, disputing the right of non-Georgians
to land ownership in favor of the citizen of Denmark (Patsuria 2012). Moreover,
“the Plenary of the Constitutional Court of Georgia ruled that several regulations
of Article 4 of the Law of Georgia on Ownership of Agricultural Lands (2005)
were unconstitutional and, therefore, void” (Gvaramia 2013: 11). Thus,

.. a foreign citizen was only allowed to become the owner of agricultural land in
Georgia if such land was inherited or had been previously rightfully owned as a citizen
of Georgia. At the same time, foreigners and legal entities registered in foreign countries
were to transfer agricultural land under their ownership to Georgian citizens, households
or legal entities registered in Georgia within six months after such ownership was initi-
ated. Nevertheless, the Parliament of Georgia has not adopted any changes to the Law of
Georgia on Ownership of Agricultural Lands at this stage”. (ibid. 2013: 10)

In general, “[o]rganized information about land use is (...) scarce, which is a ma-
jor obstacle to designing and implementing a sound agricultural and land policy”
(Egiashvili 2013: 14). Concerning the privatization of agricultural land in Geor-
gia, the following challenges remain: Bureaucratic processes are slowed down by
the respective agencies in charge of privatization, as a number of cases have re-
vealed that “initiators of requests for the privatisation of agricultural land wait for
the announcement of the auction for several months before it takes place...”
(Gvaramia 2013: 18). On the other hand, a “serious challenge is a lack of aware-
ness on the part of the population on the procedures for privatisation” (ibid. 2013:

170 Transparency International Georgia estimates that about 0.7 per cent of all agricultural
land belongs to non-locals (TI Georgia 2014a). Regarding Indian farmers, there was an es-
timated “200 to 250 Indian farmers working in Georgia [in 2014], down from a previous
record of 2,000 immigrants” (ibid. 2014a), who had already moved on to Armenia and Uz-
bekistan; in the latter case, “their assistance in helping local farmers has been specifically
requested by the Uzbek government” (ibid.). One case is reported of an Indian farmer who
“purchased three hectares of agricultural land in Sagarejo in February 2013. (...) In total,
he estimates that he has invested GEL 10,000, in addition to purchasing the land. In Janu-
ary 2014, [he] (...) applied to the State Services Development Agency for a renewal of his
visa but the agency refused, saying that he did not receive a recommendation from the
Ministry of Internal Affairs. (...) [He] is preparing to file a claim against the Georgian gov-
ernment to seek compensation for his financial loss” (ibid.).
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18; italics in the original). Consequently, “[t]here are frequent cases when the
population does not or cannot participate in the auctions simply because of their
lack of knowledge of the procedures for which they cite different reasons” (ibid.:
18). Another challenge is the development of broker services “with only a small
number of individuals in the country dealing with these issues and without the
existence of qualified brokers (companies) working with agricultural land” (ibid.).

In 2013, the parliament set up a sectoral program for those farmers having reg-
istered their land to support land cultivation by the provisioning of vouchers to
farmers owning land up to 1.25 ha (DWVG 2013: 2).!”! My analysis in chapter 5
seeks to shed light on the realization of this process of distribution of vouchers to
land owners who had registered their property (see chapter 6.1).17

4.4 Donor-led land tenure formalization (1996-2012)

The theoretical foundation “and justification for land titling, land registration and
land administration projects that formalize property rights are based on the privat-
ization approach” (Loehr 2012: 837), which gained support among the interna-
tional donor community beginning in the 1990s (see chapter 4.1). As a conse-
quence, “[t]he number and size of projects designed to formalize property rights
in developing, threshold and transitional countries have increased exponentially
during the past decades, e.g. in Thailand, Indonesia, Philippines, Ghana, or Bo-
livia” (ibid. 2012: 837). The formalization of land tenure, 1.e. the institutional
transfer from paper-based to digital, geo-referenced property transactions, which
involves titling, registration and the administration of land, has been one of the
key approaches for securing individual land rights, stimulating the development
of land markets, and encouraging production (ibid.).!”

171 Besides, plans are elaborated for the support of cooperative farming (DWVG 2013b: 2).
The World Bank is intended to start an irrigation project in the nearest future, which in-
tends to support the development of the Georgian land market (DWVG 2013a).

172 An analysis of quantities and qualities of the intended programs is beyond the scope of this
work; however, with view to the fact that roughly 75-80% of the agricultural land is not
formally registered at the time of programs (TI Georgia 2014a), it shall be possible to see a
trend whether the condition of the support to farmers having registered their land is met.

173 Since the 1950s, a vast body of literature and organizational structures have emerged on
the issue of land administration, starting with Reports from the Land Tenure Service of the
UN Food and Agriculture Organization (UNFAOQO) in 1953, which resulted in the Sydney
Declaration of the International Federation of Surveyors (FIG 2010) with the aim to “rec-
ognise the importance of good land information and good land governance in support of
the global agenda such as the Millennium Development Goals, and as a basis for meeting
the key challenges of the 21st century such as climate change, natural disasters, environ-
mental degradation, rapid urban growth, and poverty eradication” (FIG 2010: 1). An over-
view of the relevant literature and international organizations and their publications is pro-
vided by Williamson & Ting (2001).
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However, the literature providing evidence regarding links between formalized
tenure and agricultural production reveals ambiguous results.!” Some empirical
studies claim that there has been a valuable impact of titling on rural economies,
e.g. through enhancing the willingness or ability of farmers to invest (Ali et al.
2011); (Galiani & Schargrodsky 2010); (Feder & Onchan 1987), triggering a rise
of leasing activities (Deininger & Feder 2009), or leading to positive distributional
effects (Deininger & Chamorro 2004; Schweigert 2006; Tripp 2004; Field 2005;
Banerjee et al. 2002). Yet, other assessments find no significant impact due to
land titling (Markussen 2008; Petracco & Pender 2009; Ghatak & Roy 2007; Bou-
cher et al. 2005; Ouedraogo et al. 1996; Pinckney & Kimuyu 1994; Place & Hazell
1993; Place & Migot-Adholla 1989, Migot-Adholla et al. 1991). On the contrary,
some authors have even suggested a number of negative consequences from fo-
malizing land tenure (Boone 2007; Ho & Spoor 2006; Carter & Olinto 2003;
Platteau 1996; Atwood 1990, Bruce & Fortmann 1989). Such critical studies
point, for example, to the marginalization of minority groups (Boone 2007), dis-
criminatory impacts on women (Ikdahl et al. 2005) or the indirect support of in-
fluential wealthy interest groups (Deininger & Feder 2009, Ho & Spoor 2006,
Carter & Olinto 2003; Platteau 1996). Additionally, there is the widely held view
that alternative forms other than titling can lead to secure access to land, which in
turn boosts land use, secures employment and is, hence, conducive for agricultural
production (Bromley 2008b), such as planting trees (Sjaastad & Bromley 1997)
based upon traditional village norms (Deininger et al; Deininger & Feder 2001;
Firmin-Sellers & Sellers 1999) or by those highly endowed with social capital
(Katz 2000).

“The so-called ‘Washington Consensus’ identified property rights reform as
one of the major areas of reform for the developing world” (Trebilcock & Veel
2008: 400) and, in accordance with the mainstream neoclassical economic theory
that it has relied on (see chapter 1.3), a well defined and established institutional
framework vis-a-vis land has been seen as being crucial for developing market-
driven economies (Cashin & McGrath 2006: 631). According to this perspective,
it is assumed that formalizing tenure, if properly put in place, is a keystone of
“support to economic development, social stability and environmental manage-
ment” (Williamson 2001). By securing exclusive control over resources this
method promises to not only facilitate land management and, hence, yield greater
tax revenues but to promote and protect investments (Larsson 1991). As Bromley
explains, “[e]radicating poverty is the goal, new agricultural investments, new
businesses, and upgraded dwellings are the means whereby this will happen, ten-
ure security is the necessary condition, and formal title offer security of tenure”
(Bromley 2009: 20). The individualization of tenure, which is typically defined

174 The following presentation of the literature is neither an attempt to offer a complete over-
view of empirical evidence nor a classification of findings into pro- and counter voices on
formalizing tenure. It is, rather, a listing of possible impacts as claimed by the authors
cited.
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“as demarcation and registration of freehold title” (Barrows & Roth 1989: 1), is

based on the following assumptions:

¢ individualization of land ownership and leasehold increases tenure security by
means of reduced litigation costs;

¢ individualization raises investment, as a result of tenure security and reduced
transaction costs;

¢ individualization encourages a land market to develop, because “[I]and will be
transferred to those who are able to extract a higher value of product from the

land as more productive users bid land away from less productive users” (ibid.
1989: 4).

In contrast, Becker (1980) emphasizes that specifically this last presumption is
less supportive for justifying private property rights but, rather, serves to “justify
severe limitations on specific property rights” (Becker 1980: 73), proposing that
this model’s dynamics are destructive vis-a-vis its fundamental assumptions of
perfect competition and voluntary exchange (ibid. 1980: 73). He argues that,

once inequality enters, a serious problem is created for the model. (...) [I]n competition
for the same good, the rich will outbid the poor; and when selling the same good, will un-
derbid the poor. (...) So in any attempt to realize the model in the world, devices designed
to limit this tendency will have to be installed. (ibid.: 73)

Supported by the influential work of de Soto (2000), the strong protection of pri-
vate property rights via legal property registration and the issuance of associated
titles, so-called property rights formalization, is viewed as the key for the success
of Western economies and, hence, has become “a sine qua non of development”
(Trebilcock & Veel 2008: 401; Bromley 2008b: 20).!7> Thus, even though it has
been said that

...some of the research emanating from the World Bank in recent years has advocated a
more nuanced approach to its policies relating to property rights and development, [...] other
documents have seemed to follow its traditional attitude that the formalization of property
rights is virtually always desirable. (Trebilcock & Veel 2008: 400)

So-called “strong” property rights, meaning claims in the form of legal titles that
are presumably enforced by the state, are viewed as a precondition for economic
development by providing access to credit and encouraging investment in and
finding the best possible use of resources (ibid. 2008: 402—408). However, it is
claimed that “only when such a de jure system is in place can an economy hope
to simulate further development...” (Cashin & McGrath 2006: 631). Sjaastad &
Cousins (2009a: 2) point out the different understanding of de Soto and institu-
tional economics on the role of property formalization in overall economic devel-
opment, stressing that “the former sees titles as the natural and logical culmination

175 The importance of formalizing tenure by transforming its present outward appearance from
“dead capital” to “fungible assets” has been foremost supported by de Soto (2000).
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of an ongoing process of rights individualisation, the latter sees state provision of
titles as a necessary and desirable step in pushing the process of evolution along”.
The registration of (agricultural) land and other fixed assets was legally imple-
mented in Georgia in 1998 (Gvaramia 2013: 8). Beginning in the 1990s, the ac-
tivities of two donors — Germany’s Gesellschaft fiir Technische Zusammenarbeit
(GTZ), which became today’s Gesellschaft fiir Internationale Zusammenarbeit
(GIZ) as well as the United States Agency for International Development
(USAID) — were highly influential in this registration process and will, thus, be
highlighted here.!”®

Land management in Georgia (GTZ)

The privatization of housing space and former state-owned companies started in
1992 in Georgia (Ziegler 2005: 16): via free-of-charge distribution to actual users
and persons indicated in the inventories, in the former case, and by sales and auc-
tions in the latter. The project “land management Georgia” (“Landmangement
Georgien”) ran from 1994-2000 with the aim, first, to introduce a land title reg-
ister and cadastre for the capital, Tbilisi; second, to set up an urban planning sys-
tem; and, third, to qualify staff for administration and teaching in the areas of both
the cadastre/register as well as spatial/urban planning (ibid.: 18). Due to its posi-
tive results in the setting up of a cadastre and register for Tbilisi, a further project
period was fixed for 2000-2006, which was expanded to other areas and cities in
the country (ibid.).!”” The GTZ-led land management project of 19962000 intro-
duced a cadastre and public registry on the basis of systematic registration and
surveyance (Laux 2005; Ziegler 2005).!7® In contrast, success in establishing an
urban planning system was meager: Since the early 1990s, urban development has
proceeded incidentally, determined by “individual actors and the capital strength
of private investors™ (ibid.: 21).!”

Land Market Development Program I-II (USAID)

From 1997-2001, a “privatization support project” (USAID 2005: 5), namely
USAID’s Urban/Rural Land Privatization project, was implemented by US con-
sulting firm Booz Allen Hamilton (BAH), which resulted in the founding of the

176 Also other organizations, e.g. IFAD, were involved in land-reform processes (cf. (IFAD
2007). However, none of these organizations, according to various expert interviews in
2013 and 2014, have been as influential as the two mentioned above.

177Tn 2005, about 90% of the county’s housing stock was privatized, with the registered land
for housing space amounting to 30% of total land; estimates of the numbers of registered
commercial space and differently used buildings are, however, significantly lower (Ziegler
2005: 20).

178 The GTZ project enjoys an excellent reputation, according to several people interviewed
by the author; see also Kaufmann (2003: 100).

179 This tendency can be still observed today, according to an interview with an official of the
Ministry of Economy and Sustainable Development of Georgia on August 1, 2014.
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Association for the Protection of Landowners’ Rights (APLR). The latter collab-
orated with USAID beginning in 1998 and is “acknowledged by public officials
and other key informants to have been the leader in promoting completion of pri-
vatization of state-owned agricultural land” (USAID 2011b: 7). Project staff of
BAH as well as specialists from APLR began the collaboration by analyzing the
existing legislative framework and steering realization of a legislative basis for

agricultural (and non-agricultural) land privatization and registration of titles
(ibid. 2005: 6). The APLR also became in charge of...

e training programs in registration and privatization for local officials
(USAID 2011b: 19), as well as legal consultation and training for the Geor-
gian MoE (ibid. 2011b: 4);

e initial registration (ibid. 2005: 16—17): Private companies were chosen
through tender to conduct field activities as subcontractors; APLR assisted
in the provision of staff and technical equipment; field groups formed by
one land surveyor and an assistant steered measurement activities of about
69,000 parcels on average per month (ibid. 17): “Nearly 1000—1100 people
were employed in selected 32 companies. Out of this number 450 persons
were qualified as surveyors and the rest represented people with different
specialties” (ibid.);!%°

e operating “popular certification programs for various types of land market
professionals, primarily appraisers and surveyors. The certification course
for appraisers is considered the national standard in the absence of any sim-
ilar certification by the state or a self-regulating professional entity” (ibid.
2011b: 4).

Thus, “[t]he pervasive influence of former APLR staff throughout the government
agencies which develop land policy makes it hard to draw a line between which
policies it did and did not influence” (ibid. 2011b: 10). Created in 1997...

...as primarily an advocacy organization for newly created landowners, over this period
of time APLR underwent several transitions, from advocacy organization, to donor
funded technical assistance provider and project implementer, and more recently from
donor funded organization to a financially self-sufficient full-purpose real property con-
sultancy. (USAID 2011b: 2-3).

Studying APLR’s history shows that “[a]long the way it has broadened its con-
stituency to include not only the small and medium size landowners of the early
years, but also large companies having vital interests in land matters” (ibid. 2011:

180 During the LMDP, the APLR employed about 150 staff members throughout Georgia,
whose number decreased to 60 employees by 2011 (USAID 2005: 17). These were hired
“on a performance compensation (commission) basis” (ibid. 2011b: 4).
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2-3). Though critical reports reveal “that most of its activities affected all land-
owners regardless of size and type of business. Its emphasis on privatization of
state-owned land leased to large holders is a case in point, and those lessees are
today among the largest farmers in Georgia (ibid.: 4-5).

The concepts for used registering and transacting land titles were established
by the Law on Land (Immovable Property) Registration (1996) and in the Civil
Code (1997), which introduced mandatory property registration. As many land-
owners were left without any proof of their landed property as a result of the initial
allocation process, Certificates of Land Ownership (CLOs) were issued in 1999
by Presidential Decree No. 327 on Urgent Measures for the Initial Registration of
Agricultural Land Ownership Rights and Issuance of Registration Certificates to
Georgian citizens: “In order to ensure that the process of initial registration was
transparent and less time-consuming, the decision was made to minimize the num-
ber of documents required for land privatization and initial registration” (ibid.
2003: 127). Additionally, Decree No. 327 “allowed the registration of the owner-
ship of land parcels free of charge even if the area of land allocated to each house-
hold was 15 percent more than that set by the norms” (ibid. 2003: 127).

At this time, the project was handed over to USAID and transformed into the
Georgia Land Market Development Program (LMDP), which was officially in-
stalled during a first phase from 2000-2005 (LMDP I) and in a second phase from
2005-2010 (LMDP 1I).'"®! However, the role of APLR has been seen critically,
considering that

...LMDP/APLR exerted considerable influence on policy formulation and program im-
plementation in land privatization and registration, training scores of public officials and
today’s private sector market professionals. The APLR was a training ground for policy
makers in government as well as for active participants in private sector property markets
today. (USAID 2011b.: vii)

The objectives of the LMDP I and II were to facilitate growth, support APLR’s
work and provide support for developing land and real estate markets in Geor-
gia:'%? “Activities included completion of agricultural land privatization and con-
tributing to the establishment of a clear, transparent, streamlined and user-friendly

181 With support from the ALPR, LMDP II intended to privatize state-owned forest land,
which “quickly encountered opposition from within certain segments of government and
the political leadership as well as a negative public and media outcry due largely to the per-
ception that much of the interest expressed in forest land was from foreign investors, which
may in fact have been true. This was perceived as a possible alienation of a beloved na-
tional patrimony and natural resource to foreigners and the government quickly withdrew
its support for the concept. Today, state-owned forest land may be subject to long term
concessions (up to 49 years) granted through the Ministry of the Environment, but not
owned” (USAID 2011b: 24-25).

182 The first project cycle (LMDP I) “focused on education of the public to the benefits of land
privatization/ownership and the importance of formal land titles and registration” (ibid.
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property rights registration system” (ibid. 2011b: 1). Besides, it was said that “ti-
tling and registration of rights would increase confidence in land acquisition, re-
duce transaction costs, and lead to more security for lenders and greater availabil-
ity of credit” (ibid.: 19).

Decree No. 327 thus paved the way for “a systematic cadastre of land plots up
to 2.5 ha and their registration into the Public Registry” (Gvaramia 2013: 9). The
process commenced in a pilot district in Zestaponi, located in the region of Imereti
(ibid.: 10-11). Likewise, (see figure 4-3 below),

... a ceremony was held in Zestaponi on May 26, 1999, where the President of Georgia
personally presented ownership certificates to the new land owners. (...) This was the first
time a public event had been held for such a purpose. The presentation was attended by the
US Ambassador and other officials, both from the Georgian and the US Governments. (ibid.)

Figure 4-3: Handing out Certificates of Ownership in 1999 (USAID 2005: 10)
Moreover, it is worth noting note that...

[1]n the three years of the distribution of agricultural land to 700,000 households in the
early 1990s, public opinion negatively evaluated the transfer of land into private ownership,
wary of the loss of land by the farmers through sales. Dozens of seminars were held (...).
Dozens of ceremonies of issuance of certificates confirming ownership on land were held
(...) The ceremonies were widely covered by the press and television. Public opinion
changed rapidly and drastically. In a 1995 poll of members of Parliament, 75% were against
“privatization” and four years later in 1999, parliament leadership tried to organize a pro and

2011b: 17). The second phase (LMDP II) dealt with support for privatizing leased agricul-
tural land, for “the necessary authority for privatization of leaseholds was not enacted until
2005 (ibid: 18).
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con debate about the desirability of privatization. Not one member of Parliament would take
the con position. (USAID 2005: 11)

The agricultural land privatization process, which was set in motion by Booz Al-
len Hamilton with 1 million parcels initially registered during 1999-2001, was
handed over in 1999 to USAID and APLR and, in May 2001, to APLR and the
Terra Institute (USAID 2005: 12—-13). At this point, “APLR began its collabora-
tion with Terra Institute with whom USAID had developed a Land Market Devel-
opment Cooperative Agreement” (ibid 2005: 12). Thus, within the framework of
the LMDP the collaboratin of APLR and the Terra Institute has been carried out
in 52 districts of Georgia and has complemented initial registrations of 2.4 million
land parcels (ibid.: 12). The process, marked by its rapid execution, was led
mainly by political motives though, seeing that

...the decision had been made to implement a “a quick and dirty” titling program on
the theory that it was best to establish bare legal evidence of ownership for as many people
as possible in as short a period of time as possible to jumpstart the market and prevent
backsliding on land privatization. There was undoubtedly a political element to this deci-
sion at the time, as Georgian leadership viewed the titling program as a visible and pop-
ular initiative. (USAID 2011b: 14)

The choice for a “quick and dirty” approach has vast implications, given that in
terms of the surveying work involved, “...there were few surveyors with sophis-
ticated capabilities, there was no operational national coordinate system and no
uniform standards for quality or methodology” (ibid. 2011b: 14): 133 As a result,
the early groups of surveyors worked as subcontractors who...

...were largely left to their own devices and surveys apparently were carried out by a
variety of methods, ranging from use of theodolites, to chain measurements to desk re-
view of hand-drawn maps of SDLM land arrangers made before and after mass privati-
zation in the early 1990s. (ibid.: 14)

Moreover, “ [b]ecause of the deterioration of the national coordinate system, only
local or ‘relative’ boundary coordinates were used, and these were vaguely de-
fined” (ibid.).'® Thus, various types of errors occurred, “including not only ge-
ometry errors but also incorrect names, quantities, etc.” (ibid.). It is estimated that
by 2011 a situation had developed where “survey and other errors still arise with
some frequency” (ibid.). From 1992—-1999 the registration of ownership

183 According to estimates, similarly conducted “quick and dirty” titling projects “can cost as
much as $4-3$5 per case today. Accounting for inflation, the per case expenditure for the
LMDP titles may have been one-third of what would have been reasonable to produce con-
sistently high quality mapping work” (USAID 2011b: 14).

1841t is reported that a Law on Cartography and Geodesy was enacted in 1997 that defined a
national coordinate system (UTM/WGS84) but that “it was not fully operational at that
time” (ibid. 2011b: 14).
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...consisted of a paper-based manual system maintained by the local offices of the State
Department for Land Management [...] in which notations and duplicate copies of the ADR
certificates issued in connection with mass privatization were kept. (USAID 2011b: 13)

The certificates obtained during the initial reform process (ADRs) were issued by
a local self-governing body (sakrebulo) beginning in 1992 (ibid.: 8). According
to USAID, the years 1998—1999 are “considered as a turning point in the recog-
nition of agricultural land ownership in Georgia” (ibid. 2013: 6), for “owing to
the assistance of international donors and primarily USAID, the process of mass
issuance of land registration certificates started” (ibid.: 6) — the CLOs. In addition,
USAID claimed that the registering of land was made “relatively inexpensive,
simple, fast, and effective” (ibid. 2010: 7), due to the simplification and digitali-
zation of the land registration process (ibid.: 8). Especially, before the LMDP,

...land registration procedures required over 60 steps, took up to two months and in-
volved extra—legal charges. This process has been reduced to six steps, which can be
completed quickly and at low cost. Land registration has also been digitalized, which has
made the land market more efficient. (ibid.: 8)

From 1998-2004 the State Department for Land Management (SDLM) was affil-
iated to the Government of Georgia (GoG) and was in charge with

...Jand administration and management, including registering property rights and
maintaining the cadastre, privatizing and leasing state owned land, categorizing and com-
piling land statistics, controlling the use of land and natural resources, and mediating land
disputes. (Egiashvili 2013: 10)

Before that, the Bureau of Technical Inventory (BTI) “was responsible for sur-
veying and registering apartments and buildings” (ibid. 2013: 9). Problems ap-
peared, however, related to overlapping competencies within the Department as
well as between state organizations, including the BTI, the Ministry of Agricul-
ture and Food or the Ministry of Urbanization and Construction. In addition, po-
litical influence and conflict of interest between SDLM offices and authorities on
the central and local level led to corrupt practices and an ensuing underfunding of
the organization (Egiashvili 2012: 1-2). Beside this, the BTI was reported as be-
ing “an institution that routinely extorted property owners who requested the nec-
essary documentation for registration, but which also imposed an extra, time-con-
suming step on registrants” (USAID 2011b: 5). In the years 2004-2006, the data
was transferred from SDLM to NAPR by “using common mapping standards and
technology. (...) Ultimately LMDP assisted NAPR to transfer the integrated da-
tabase to the local offices of NAPR, including system consultation and training
for local technicians” (ibid. 2011b: 6-7). The electronic cadastre was initiated
during 2006-2007 (ibid.: 21). In 2008, the Law of Georgia on Public Registry was
enacted (which replaced the Law on Privatization from 2005). The NAPR, is says,
is “a body operating under the Ministry of Justice of Georgia and responsible for
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maintaining a public registry” (Art. 1.1). More specifically, it is “a semi-inde-
pendent state company that reports to the GOG through the Ministry of Justice”
(USAID 2011b: 5) and is, since 2009, in charge of the physical cadastre as well
as the registration of property rights to immovable property, “registration of legal
entities, and registration of secured transactions with moveable property” (ibid.
2011b: 20). Unlike other aspects of this process which have been subjected to
criticism, “[t]he registration function of the NAPR is rated second in the world in
the World Bank Group’s ‘Doing Business’ assessments and enjoys an excellent
reputation for public service among system users” (ibid.: 5). Due to this process,
the following bodies became in charge of land management and land administra-
tion (Egiashvili 2013: 10):!3° The Ministry of Agriculture (MoA) in charge of land
management, land use planning, monitoring, and alienation of land; Ministry of
Economy and Sustainable Development (MoE) responsible for urban land plan-
ning and the selling of both agricultural and non-agricultural state land; Ministry
of Energy and Natural Resources in charge of forest management; the Ministry of
Environment Protection in charge with the management of national parks and pro-
tected areas; as well as local self-government bodies (sakrebulo) that are in charge
of the management of non-agricultural lands as well as planning in coordination
with the MoE.

At the end of the project, the following target groups were identified as being
the most vulnerable to the new legislation (USAID 2011b: 22):

e Land users who were not provided with a certificate of land ownership
during the first land distribution reform (ARDs) or at the end of the 1999s
(LMDP’s CLOs): “Such people are thought to exist, but there are no
good estimates of numbers” (ibid. 2011b: 22);

e Farmers “who have received land rights from the local land or
“Acknowledgement” commissions since the completion of CLO titling,
without registering (ibid.: 22): “There is some evidence that between
2002-2008 a number (unknown) of people continued to receive land
rights from the local commissions and that these people may not hold
CLOs or may not have registered” (ibid.: 22); and

e Other farmers “whose boundary surveys from the CLO period are erro-
neous and who have not yet prepared a new survey for entry into the
electronic cadastre” (ibid.). The latter is thought to give rise to the most
prevalent risk, for “[i]n some of those cases land occupied and used by
the citizen may be characterized as state-owned and subject to further
sale” (ibid.).

Multi-donor supported formalization

185 A detailed overview of the relevant bodies is provided by Gvaramia (2013: 21-22).
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At the end of the 1990s, not only GTZ (today Gesellschaft fiir International
Zusammenarbeit, GIZ) and USAID were involved in the reform but a number of
other international organizations were also assisting this process (see table 4.1
below). The eight donors involved in land administration projects included the
International Fund for Agricultural Development (IFAD), World Bank, USAID,
KfW Development Bank (KfW), United Nations Development Program (UNDP),
European Union (EU), Swedish International Development Cooperation Agency
(SIDA), and GTZ (IFAD 2007: 23; see table 4-1 below).

Aim
Funding of cadastral surveying and registration activi-

ties in Tbilisi; institutional support for land administra-
tion and land management.

Donor

Deutsche Gesellschaft
fiir Technische Zusam-
menarbeit (GTZ)

Project

Urban Land Manage-
ment Project
(1994-2007)

Funding of basic aerial photographing, mapping, cadas-
tral surveying and registration, and the refurbishment of
offices in two districts. The second phase of the project

envisages the establishment of regional cadastre centers.

World Bank, Fund for
Agricultural Develop-
ment (IFAD)

Agricultural Develop-
ment Project
(1997-2005)

Helped privatized agricultural land mapping, surveys,

registration and support for issuance of ownership cer-
tificates in 51 districts. Support for land ownership en-
hancement and increased public awareness in Georgia.

Land Market
Development Project
(1997-2012)

US Agency for Interna-
tional Development
(USAID)

Funding of ortho-photo development, cadastral survey-
ing and registration in one district, software develop-
ment and the refurbishment of 11 district offices. The

United Nations Devel-

Land Management
opment Programme

Project

Sﬁi\g ?f;ggl)d European (1998-2004) EU covered the government’s contribution under its
Food Security Programme until 2000.
Cadastre and Land Funding of base a.erlal photographing, ortho-photo de-
German KfW Develop- Revister Proiect velopment, mapping, cadastral surveys and the estab-
ment Bank (KfW) & ) lishment of six regional centers in the developed territo-

(2000-2008) ries of Georgia.

Capacity Building & Funding of capacity building by establishing a training

Swedish International

Improved Client Ser-
vices at the National

center for SDLM employees on land legislation, land
registration, land information system, cadastral surveys,

g:;’ioiﬁl:nt(gﬁ);ﬁ;ra_ gegeinsfy Oifl%l:(l)lrc a valuation and taxation, credit marketing and office man-
geney @ 0%13]0 04. 20 0%;7 agement. Improvement of NAPR strategic management
2013) ’ development, improvement of quality of services, etc.

Table 4-1: Multi-donor support for land registration in Georgia, 1994-2013 (adapted from Sa
lukvadze 2006: 9)

But the first stage of implementation (1996-2002) was marked by insufficient co-
ordination between the donor projects, “with some portion of noticeable rivalry.
These circumstances were caused by absence of a common concept of system
design and shared vision on final results and products” (Salukvadze 2006: 19).
Thus, “each particular project followed divergent aims, implementing own ap-
proaches and methods, covered areas and operation segments of its own interest”
(ibid. 2006: 19). An advanced GPS surveying reference system was “financed
partially by the World Bank™ (ibid. 2011b: 4). The application of different tech-
nical approaches and facilities used by the different donors (see figure 4-4 below)
is exemplified by the land surveying techniques employed by USAID and KfW
from 1999-2002. The USAID project targeted privatized land parcels from
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the so-called reform fund and arranged two million ownership certificates
by “using traditional survey instruments (old theodolites, tapes, etc.) fixing parcel

boundaries in local/relative coordinates, thus, leaving them non-georeferenced...”
(ibid.: 18).
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Figure 4-4: Area of donor-led land administration projects (Salukvadze 2006: 9)

Meanwhile,

...after 2-3 years KfW project measured remaining neighbouring parcels — households,
leased and state owned land (almost 1.5 million in total) — using high-accuracy orthophoto
background in combination with GPS based modern digital plane tables (DPT) and fixing
boundaries in UTM co-ordinate system. (ibid.: 18)

Compilation of data and harmonization of the technical systems to one cadastral
database at NAPR were carried out by the German KfW Development Bank dur-
ing the second implementation phase of 2004-2012 (Salukvadze 2006: 9).

According to Egiashvili (2013: 11), the year 2004 marks a change where “[s]ur-
veying services were shifted to the private sector, thus creating a competitive en-
vironment for surveyors who can be held liable for the quality and reliability of
their work™. The survey work registered by NAPR, however, was marked by in-
accuracy, as “survey and other errors still arise with some frequency. The extent
of the undiscovered and uncorrected errors is not known, and estimates of current
registrars range 10% to over 50% of cases...” (USAID 2011b: 14).

In 2007, the Government legally amended the formerly designated systematic
registration process toward a sporadic registration process (Law of Georgia on
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Recognising Property Rights Under the Possession [Ownership] of Physical and
Private Legal Entities [2007], Art. 4.2): “The recognition of the property right to
lawfully possessed (used) land shall be exercised through registering the right of
a lawful possessor (user) in the Registry”. The Law also stipulates that, from 2012
on, legal persons “...shall lose the right to have the property right to lawfully
possessed (used), as well as to squatted land recognised. After the above time
limit, the property right may be acquired according to the general procedure de-
termined for privatising state property” (Art. 7.4). As about 30% of the newly
created land-owners have not obtained any proof of ownership, the Law provides
for applying to an archive of the relevant municipality keeping former records
(Gvaramia 2013: 8-9).!86 In cases of lawful possession, the following steps are
required (ibid.):

1. Provision of a notice regarding the land from the archives (estimated to
GEL 42 [USD 17]);

2. The application must “[h]ave an electronic draft survey of the measure-
ments of the land performed (GEL 60 [~ USD 24] — minimum payment for
land up to 500 square meters)” (ibid.);

3. Paying a registration fee for “the cost of service from the public registry
and bank (GEL 51 [~ USD 21] non-refundable)”.

Thus, for an applicant holding land in lawful possession “the cost comes to a min-
imum of GEL 153 [~ USD 62] for registering one piece of land up to 500 square
meters” (ibid.). TI Georgia hence criticized these costs in relation to the “low in-
come of the local inhabitants” (ibid.), especially in cases where people own three
or four land plots, “which requires them to pay the registration costs for each piece
of land that they own. Registering land held under unauthorized occupation may
lead to higher costs, depending on the location of the land.” (ibid.). As a conse-
quence,

...land sales often take place solely on the basis of a transfer certificate (...) and the
transaction does not get officially recorded within the land register. Such informal trans-
fers of property ultimately will complicate proof of ownership and facilitate respective
disputes, especially over the long term. (KfW 2011: 4)

186 Municipal archives hold at least one of the following records, namely certificates issued
by the Technical Bureau Archive of the Public Registry, an excerpt from the Household
Book, the list of land distribution, the book of the gardener or a certification on assets from
a district archive (Gvaramia 2013: 8-9).
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Further legislative changes in June 2012 initiated free-of-charge “primary regis-
tration of property rights on land as well as registration for specifying the area”
(ibid. 2013: 9).1%7

Regarding pasture land whose governance was re-transferred from sakrebulos
back to the central government in 2010, two problems arose. On the one hand, the
Georgian legislation does not recognize communal land ownership, thus almost
1,800,000 ha of pasture land used by community groups “remains unregistered
and the land rights of these community groups are not protected” (Egiashvili
2013: 7). On the other hand, a number of pastures were registered as municipal
property into the Public Registry when they were under municipal ownership
(2006-2010), “[e]ven though the legislation explicitly states that the Ministry of
Economy and Sustainable Development of Georgia is the owner and manager of
pastures” (Gvaramia 2013: 19; italics in the original).

In a third report by T1 Georgia, “Stripped Property Rights in Georgia”, the non-
governmental organization lists further general problems with regard to the new
registration process (TI Georgia 2012b):

e threats of property violation, especially in touristic zones: 271 residents in Go-
nio (Adjara) were deprived of property by the federal government; infringe-
ment of ownership rights of local residents in Mestia (Svaneti), “and the diffi-

culties the local population encountered when registering their titles to land
plots” (ibid. 2012c: 3);

e cases of abandonment, where “citizens give property to the state as a gift”
(ibid.: 3).'® The newly established NAPR “is unable to compare drawings de-
veloped through the application of two different systems (hard and electronic
versions of cadastre drawings) allowed under Georgian law” (ibid.). Thus, “it
can register anybody’s title to property already registered in somebody else’s
ownership without identifying a conflict or overlap between the submitted ap-
plications. Unfortunately, the courts often fail to protect the victims™ (ibid.).
As a result, TI Georgia (ibid.) reports that *“...landowners suddenly discover
that their land has become someone else’s property” (ibid.)

Chronologically, TI characterizes violation of people’s property rights after the
Rose Revolution in 2003 in different waves, where the first infringements

...occurred at the end of 2003 and beginning of 2004. Subsequent waves were more
geographically concentrated and related to the municipal organization of individual towns

187 The role of primary free-of-charge registrations was a tool used by the Georgian Government
and not by those wanting to register their property in-use, as the qualitative study discussed
below shows (see chapter 5.2.2).

138 TI Georgia (2012b: 3) informs specifically that “...twenty cases of giving property to the
state as a gift and two cases of abandonment of property were reported between December
1323, 2010, in Sairme. 79 facts of abandonment of real property by private persons were re-
ported between January 13 25, 2011, in the territory of Bakhmaro resort”.
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or regions, like in the cases of Sighnaghi (2007) and Rike in Tbilisi (2007), when private
owners gave up their property as a gift to the state. In these specific cases it was peculiar
that such valuable property (and a significant source of income) was given to the state as
a gift, especially when the state’s intention to develop the land where this property was
located had already been announced. (ibid.: 4)

Moreover, further critique has been targeted toward the critical role of land com-
missions, which have been acting since 2007 as local commissions in charge of
recognizing lawful or unlawful possession of agricultural land (see above):
“These commissions are functioning in ways that put people’s rights at risk or
prevent them from obtaining rights” (Rolfes, Jr., Leonard & Grout 2013: 1). A
number of court cases reveal “inconsistencies in decision-making and adherence
to the law to raise doubts about the impartiality of the judgements being rendered”
(ibid. 2013: 1). Another critique points to the neglected role of women in the first
years of the reform: although land plots were initially designated to households,
the rights of spouses were neither legally recognized nor registered (ibid.: 1). Fur-
thermore, pasture land has in some cases been registered by municipalities, alt-
hough the MoE is the actual owner and in charge of managing pastures. Moreover,
according to another report by TI Georgia, property registration has met hurdles
in the form of “no-registration zones”, which were established for example by the
Public Registry Registration Office of Mestia in 2011 (TI Georgia 2012a), where

...requests to register property located in these zones have been denied, even though
there is no legal basis for denying registration for this reason. [...] On May 3rd, 2011, at
the request of the Ministry of Economics and Sustainable Development, the Public Reg-
istry of Mestia registered the ownership of [...] land located in a no-registration zone [...],
where, according to local journalists, the building of the presidential residence is now
underway. (ibid.)

It also turns out that problems in relation to the registering of land in the no-reg-
istration zones of Mestia were resolved “only in cases where there are specific
plans for building structures or implementing infrastructural projects and the in-
vestors agreed to compensate the landowner” (ibid.). Otherwise, “registering
ownership of land in these zones has not been possible to date” (ibid.). As a con-
sequence of these “[o]ften (...) prolonged, difficult and costly processes, local
inhabitants might suddenly find out that the land they have traditionally owned
for centuries has become the property of the government or some other private
individual” (ibid.).

4.5 Summary

Georgia’s transition from a planned to a market economy was a drastic and far-
reaching process, from which its populace has yet to recover. Although agricul-
tural land has always been a scarce resource, Georgian agriculture was vital for



157

the Soviet production and distribution system (e.g. wine, tea, citrus fruits). Now-
adays, however, the sector only plays a minor role in the overall Georgian econ-
omy, with the common household plot of about 0.25 ha still being central for sub-
sistence. Georgia’s first years of independence were marked by inter-ethnic con-
flicts, civil war and the deterioration of the economy, due to the break-up of the
interdependent Soviet production and distribution system. In need of financial
means, the government followed a pro-Western course that led to a drastic rise in
foreign debt, foreign assistance and humanitarian aid. Restitution was avoided,
seeing that Georgian society had still been organized feudally before becoming a
Soviet Republic. Thus, land distribution was chosen to avoid famine and enable
subsistence production, resulting in the distribution of two or three land plots of
1.25 ha on average to rural residents, based on local availability not land quality.
The introduction of private ownership, though, has often been underestimated
in scale and scope. By 1998, about 60% of the overall agrarian land had been
privatized, with about 15% more land per household having been distributed to
households as foreseen. Yet, a number of cases revealed discrimination against
ethnic minorities in receiving land. Furthermore, land allocation has often lacked
any legal guarantee. Although a law from 1996 stipulated that private land own-
ership is a privilege of Georgian citizens and legal entities registered in Georgia,
the process was often hindered or even blocked by local elites via bureaucratic
hurdles. Meanwhile, in the further course of the reform process, the vast majority
of rural dwellers could not afford the required payment to obtain necessary legal
documentation regarding ownership (the so-called Receive-and-Delivery Act).
Beginning in 1996, the government initiated a market-oriented reform with the
aim of leasing out agricultural land remaining under state ownership for 49 years.
But the process has been characterized as biased and corrupted by influential gov-
ernment officials, with most of the land being held for economic (sub-renting) or
speculative purposes, as data and a number of cases reveal. Newly enacted legal
regulations by the new government in 2005 aimed to privatize leased land as well
as unused, vacant land. It provided leaseholders with preemptive rights to acquire
ownership rights from the state within a five-year period, together with preferen-
tial payment schemes over a ten-year term. Lands that were not acquired by les-
sees were either auctioned firstly to local, ethnic Georgian legal subjects or, oth-
erwise, auctioned to any kind of bidder. The process was marked by fraud, result-
ing from financial and organizational hurdles that limited and complicated the
process for lessees to acquire ownership rights, according to reports about the
newly created land owners. In 2010, the same government retransferred commu-
nal ownership rights of pasture land back to the state and opened up a window for
the acquisition of pastures by setting regulations with a retroactive effect: Pastures
leased for more than five years became subject to privatization and had to be ac-
quired within about a year. The remaining pasture land was leased out or auc-
tioned by the Ministry of Economy and Sustainable Development, later in charge
of land privatization. Further efforts to attract private investors and promote their



158

engagement in agricultural ventures seem to have been disorganized and limited
in scope. Consequently, the final outcome of these efforts, namely how much land
1s now under state ownership, is not known today. Popular initiatives for the ac-
quisition of land by (a small number of) South African Boer and Punjabi farmers
was met by resistance from the local population, who eventually filed a petition
to stop the selling of land to foreigners. Not being in line with the Georgian Con-
stitution, such endeavors were thus suspended in 2014.

Reforms to realize the formalization of land ownership from 1996-1999 failed
due to outdated data, as well as insufficient organizational and financial means.
Under the influence of initially German, then American and later multiple donors,
formalization of ownership was promoted by massive campaigning for individual,
private ownership and, by the end of the 1990s, the systematic registration of
ownership titles together with the issuance of legal documentation — Certificates
of Land Ownership (CLOs) — which was free-of-charge in some areas of Georgia.
But the methods and strategies of the various donor organizations were marked
by competition. Each project applied different technologies and surveying activi-
ties, which produced incompatible data that needed to be harmonized for use in
the newly established digital land management system for property registrations
and cadastre of the National Agency for Property Registrations (NAPR). The lat-
ter commenced registration in 2004 and launched the cadastre in 2006. Before
that, several state bodies had been in charge of land management and land admin-
istration, which led to overlapping of competencies; moreover, several cases re-
vealed violation of people’s right to register their property. The decision to em-
ploy a systematic registration process was altered in 2007 toward sporadic regis-
tration. Meanwhile, a number of cases revealed violation of people’s registered
property rights, including evictions of farmers from their individually held land,
especially in potential touristic zones, and the revocation of communal use rights
or infringements to rights to formerly leased pasture lands. Inaccuracies in the
“quick and dirty” land-surveying measurements taken slowed down the process
of completing the cadastre. Various bureaucratic obstacles also hindered local in-
habitants from registering property, as has been revealed by court cases that were
marked by inconsistencies in decision-making and adherence to the law. The costs
of registering property have also been estimated as being relatively high, but legal
changes in 2012 led to initial registrations being granted free-of-charge. Though
costs were drastically reduced and the necessary steps for registration of property
have been simplified, registration rates have remained low, with only about a third
of the land in Georgia having been registered by now. The following analysis
seeks to show who benefited and who lost due to these reforms, while also shed-
ding light on the role that land-tenure formalization is playing in agricultural pro-
duction in Georgia today.
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S FINDINGS

A commonplace of experience is that decisions nominally made by governments

often register determinations that are made outside government —

whether in a bishop’s place, a club of industrialists, or a trades-union headquarters.

More generally, in many sectors of human life the norms of conduct are formulated and made

effective outside the machinery of legislation, administration, and adjudication.
(Lasswell 1971: 2)

The following chapter seeks to shed light on the actual outcomes of the Georgian
reform process. In the first part, the results of a survey by the Center for Social
Studies (CSS) are quantitatively analyzed via SPSS to help in characterizing the
resource users who are investigated in this study, namely small- and large-scale
agricultural producers and processors of hazelnuts and wine grapes. Moreover,
the survey analysis helps us to understand their organization of everyday agricul-
tural production and focus on factors that affect registration of agricultural land
in Georgia as a final requirement for obtaining private ownership of it. The results
show that financial means are decisive for making the choice to register property.
Additionally, they indicate that villagers prefer agricultural production internal-
ized within the family rather than achieving potentially higher income in agricul-
ture by cooperating with others; being involved in the village community seems
to substitute for seeking the sanctuary of so-called secured land titles. The method
used for obtaining these results and a discussion of further findings is the subject
of the subsequent subsection (5.1). The second part of the chapter is concerned
with a qualitative analysis of key features of the privatization process (5.2). On
the basis of Grounded Theory and facilitated by the Atlas.ti software (see chapter
2.1), I then analyze the impacts of the reform legislation (collective-choice rules)
on the prior rules-in-use (operational rules) vis-a-vis land privatization and agri-
cultural production in order to evaluate the outcomes of the reform process.

5.1 Quantitative empirical findings

After data was collected from the sample population on the basis of a question-
naire CSS carried out in 2012, it was entered into an SPSS database. However,
before analysis commenced, tentative working hypotheses were developed re-
garding the assumed relationship between the choice to register (dependent vari-
able) and socio-economic factors (independent variables). By comparing antici-
pated relationships with those actually found on the ground, the purpose underly-
ing this initial step was to make explicit what was implicitly presumed and see if
the empirical data either verified or disapproved my initial assumptions. For ex-
ample, taking the first question of the questionnaire, “[c]omparing the economic
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situation of your village to other villages in the region, to which of the categories
listed below would it fit into?” (A1), I had presumed that villages classified as
“rich” would exhibit higher registration rates than those classified as “poor”.
However, the analysis demonstrated that this assumption was mistaken, as the
economic condition of a village does not appear to be an indication for having
higher registration rates (see variable Al, chapter 5.2.2).

The analysis was organized in the following way: The data set was, first, cal-
culated according to a response’s frequency distribution, whether it was valid or
invalid (N) and, if relevant, its mean (and median), standard deviation and sum. It
was then possible to reveal deviant distributions and contrast these findings more
easily with other sources of information. Second, based on the dichotomous
choice of the respondents about whether “the land [is] registered in the public
registry” (F5), two groups were formed — registered vs. not registered — and com-
pared in the subsequent steps. The figures of each group were then entered man-
ually into Excel to produce graphs illustrating the respective relationships of the
variables in question. In cases where striking connections were found, the varia-
bles were tested for significance.?’’

The results were grouped according to the following categories: (5.1.1) General
picture of the formalization of property rights, including spatial and demographic
characteristics; (5.1.2) household and farm characteristics; and (5.1.3) village co-
hesion and collective and informal rules, especially those illustrating institutional
changes the village members had perceived.

5.1.1 General picture on tenure formalization

When asked “how many hectares of land does your family own?” (F4), almost all
of the interviewees (only four out of 600 refused to answer or did not know) re-
sponded, with an average (median) amount of land in their possession being about
0.8 ha per household (standard deviation of 1.03).2% This figure is roughly equiv-
alent to the number of about 0.75 ha usually mentioned in the literature (Lerman
2005: 1). Considering that earlier findings mostly date from about ten years prior
to the CSS survey, these first results seem to indicate that land distribution re-
mained relatively unchanged over the years.

According to CSS’ numbers on the formalization of property rights in agricul-
tural land (F5), less than half of the respondents (N=596), namely 43.3%, stated
to have registered their land in 2012, while 51.7% did not. These figures contrast
sharply against those projected by KfW and the World Bank from 2011, which

207 The null-hypothesis was tested and rejected at a significance level of p=<0.05.

209 The modus accounts for 1 ha/household; half of the respondents (50.7%) possessed <0.8
ha; only 14 households (out of 596 total) possessed more than 2 ha land, and only four
households held eight or more hectares of land in their possession, namely 8, 10, 10.8 and
15 ha.
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estimated the share of those who registered or not to be 9% and 16.8% respec-
tively (KfW 2011: 9). Seeing that this growth denotes a quite drastic increase
within a year, the number should be treated with the utmost care.?'® The results
for the year of registration (F6) illustrate a steady increase within the decade prior
to the survey, displaying a massive rise in 2006 and again from 2010-2011 (see
figure 5-1).

When did you register the land [in the public registry]?
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Figure 5-1: Land registration in Georgia by year, according to CSS survey (2012) respondents

A new state act, enacted in 2005, granted lessees and land users preferential rights
for land acquisition until May 2011.2!! The decline of registrations in the mean-
time may be explained by the deteriorating relationship between Georgia and Rus-
sia, expressed by the Russian ban on Georgian agricultural imports (2006-2013)
and a creeping militarization that ended in the so-called August War with Russia
in 2008 (Tsereteli 2006; Halbach 2006, 2007, 2008). A share of 20% of those who
registered their land but who responded that they “don’t know/refuse to answer”
seems to indicate that this information was not very present in their minds.

Of those respondents who did not register their land (n=312), 64% claimed to
have no money or time to register (F7). Despite the fact that this possible answer,
as pre-formulated by CSS’ questionnaire, included two different aspects — time
and money — the dilemma regarding which of the two might be the real cause may
be resolved by looking at the responses to a further question, focused on the in-
volvement of household members in agricultural work (F3): More than half (56%)

210 The situation regarding precise land-amount figures is further aggravated by the fact that
people usually possess about three or four plots of agricultural land (Lerman 2005: 1). It is,
hence, not clear whether the responses by interviewees of having registered their land re-
fers to all of their plots or just to one or a few. The problem has been dealt with during my
last research visit in 2014 but could not be settled entirely.

211The Law on Privatization of State-Owned Agricultural Land of 2005 was suspended and
replaced by the Law on State Property of 2010 (USAID 2010).
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of those who did not register land declared that “almost all” worked, in addition
to another third (33%) who indicated that “several members of the family” were
involved in agriculture. Hence, it makes sense to assume that some household
member would have been available to work in the absence of the family head
during the time required to register their land. Consequently, I assume that the
reason for not registering land was money, not time. A further reason for not reg-
istering was lack of information, as stated by 22% of the respondents. A minor
share (5%) described that their “documents [were] not in order”, while a few (2%)
would have registered their land if they had sold it.

Registration numbers diverge considerably, both from village to village
(sof 1) and also within the same region (N=565) (see figure 5-2 below). For ex-
ample, in one village of Kakheti in the East of Georgia, the vast majority did not
register their land (76.7%; in contrast to 13% of those who did); meanwhile, op-
posite results were found in another village of the same area, where the majority
(70%) registered land and 26.7% did not. Registration behavior in Samegrelo in
Western Georgia exhibits equal results overall but not less divergent. In one vil-
lage, the majority (76.7%) did not register, in contrast to 23.3% who did, while in
another village the share of those who did not register (43%) is slightly outbal-
anced against 40% who registered; a third village is again dominated by those
who registered (53.3%), in contrast to 36.7% who did not. Thus, we can say that
the data shows that registration rates were unevenly distributed among and within
regions.?!?
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Figure 5-2: Land registration by geographical area in selected regions of Georgia,
according to CSS survey (2012)

212 Whether the location of a respondent’s village, i.e. situated nearby major roads or hard to
access, is relevant for their choice to register land or not could not be analyzed within the
framework of this survey; the question was therefore addressed during the qualitative re-
search (see 5.3). However, as the analysis will show, neither proximity to major roads nor
to the village proves to be a clear-cut indicator for or against registration.
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5.1.2 Household and farm characteristics

The typical household is comprised of four household members (F1) and, as has
been mentioned above, possesses about 0.8 ha of land (F4). Generally, among
more than half of the population, all (54.3%) or at least several (35.8%) family
members were involved in agricultural work; only a small share (6.8%) of house-
hold heads worked alone (F3).2!* With such a large share of family members in-
volved in agriculture it is no surprise that the largest group, 67.5% of the respond-
ents (N=600), mentioned working on the “[1]and plot at my house and all other
land plots” (F9) owned by the family. The second largest group (22%) worked
“[o]nly the land plot at my house”, while merely 6.2% of the respondents worked
on the “[I]and plot at my house and over half of other land plots™.

How can this divergence be explained, namely that the majority of respondents
worked all of their land, while the next largest group only worked on their house-
hold plot? This difference might be explained by the circumstance that, after the
initial land distribution, the vast majority of the people in Kakheti were able to
acquire additional land, but the people of Samegrelo were not. However, seeing
that agricultural productivity declined drastically throughout Georgia after inde-
pendence (WTO 2009a), it is not convincing to imagine that Kakheti villagers
found financial sources for the acquisition of further ground, while those from
Samegrelo did not. Thus, there must be another feasible explanation.

Although the literature mentions distribution of a household plot and further
pasture land up to 5 ha for mountainous settlements (Ebanoidze 2003; Bezemer
& Davis 2003), my fieldwork in 2014 revealed that land distribution has also been
carried out slightly differently in Samegrelo than in Kakheti. The respondents in
the Western part of Georgia reported that no other land was distributed after in-
dependence during the first wave of land reforms than the “household plot” which,
in this case, is a “larger” piece of land where the family house is situated and
surrounded by orchards and gardening areas. In contrast, in East Georgia’s
Kakheti region, the “household plot” amounts to a much smaller plot of land, with
a house and a small backyard with a gardening area. However, villagers in the
East not only received a household plot but were also recipients of agricultural
land plots that were additionally distributed with the first wave of reforms. Con-
sequently, those respondents stemming from Samegrelo mostly possessed, and
thus can only work on, no other land than the plot their house was situated on,
whereas respondents in Kakheti came into possession of their household plot and
additional land (see 5.2). This assumption is supported in my quantitative analysis
by the outcome for the village Kulishkari, where 93.3% of the respondents stated
to work solely on their household plot (unfortunately, data of two further villages
in Samegrelo, Akhalsopeli and Guripuli, do not exist for variable F9). But has
land been distributed differently in Samegrelo only, or is that a phenomenon span-
ning over the entire West of Georgia? This question prompted further analysis by

213 The question includes children from the age of seven (CSS 2012).
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forming two sub-groups according to two broadly defined regions differentiated
by their location: one group called “East”, comprising the villages in Shida Kartli,
Kvemo Kartli and Kakheti, and another grouping called “West”, containing vil-
lages in Guria, Imereti and Samegrelo.?!*
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Figure 5-3: Type of land plots worked by family members, according to CSS survey (2012)

A contrasting juxtaposition illustrates a significant relationship between a house-
hold’s location and land area worked (see figure 5-3 above).?!> As anticipated, the
majority (55.8%) of the “West” group worked their household plot plus all other
land owned, though another considerable share of Western respondents (40%)
claimed to work only their household plot, and a minor share of 1.7% reported
not working any land at all. Meanwhile, the distribution of responses from the
“East” grouping is as follows: Here, the major share (70.2%) worked their house-
hold plot and all other land owned, while just a small part of the sample population
(18.4%) only worked their household plot, an even smaller share worked their
household plot plus more than half of the remaining land (6.4%), and another
worked their household plot plus less than half of the remaining land (1.6%); only
1.1% of the Eastern-located respondents did not work any land at all.

Seeing that a considerable share of the Western inhabitants also worked more
land than just their household plot, it seems wrong to argue that people in the West
were recipients of no more land than one household plot during the first wave of

214 As mentioned in 4.2, within the CSS (2012) data set, the group of Easterners is heavily
over-presented, with 450 respondents — representing three-fourths of the sample population
(75%) — in contrast to 120 respondents originating from the West (20%); meanwhile, 5%
of the respondents are somehow missing from the total.

215 According to a Chi-square test, the null-hypothesis is rejected significantly for both groups
(p=0.000).
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land reforms. Nevertheless, the figures show a clear correlation between those
families located in the West who were more likely to possess and, hence, worked
only the plot around their house and those originating from the East, who gener-
ally worked their household plot plus additional land. Considering the relatively
small number of respondents who did not work any land at all — 1.7% in the West
and 1.1% in the East — it could either be argued that land resources are more scarce
in the West than in the East or that alternative off-farm employment is more easily
available in the West than in the East. Moreover, it seems warranted to assume
that the spatial structure of the villages has affected land distribution and, hence,
the actual situation for land ownership, an issue which is subject to further analy-
sis in chapter 5.2. A hypothesized general lack of land is supported by the low
number of households who leased land (F9): 95% of respondents declared that the
“[f]amily does not lease any land”, whereas a small share of 2.7% who possessed
less than or equal to 1 ha said they leased land as well as the 0.7% of respondents
who possessed 2—11 ha. Agricultural work is fully internalized within the family
(B24), with a vast share 0f 91.2% of the respondents (N=565) preferring “[h]aving
2 ha of land on my own and processing it independently” to “[h]aving 6 ha of land
shared with another family and processing the land together”; the latter option
was chosen by only 6% (see figure 5-4 below). The preference for working indi-
vidually, within the family (B16), is underlined by more than half of the respond-
ents “rather” (38.3%) or even “fully disagree[ing]” (21%) with the opinion “that
if several families unite in the village to conduct their agricultural work together,
they will live better”; only a third, namely 7.7% “fully” and 23% “rather fully
agree”, see working together as the better option.

The relationship between registration rate and preferences regarding individual
work is not significant, but shows a trend that those who agree to unite with other
families and work jointly in agriculture have registered less.?!® However, the fig-
ure indicates that the vast majority of respondents prefers to work independently.

Which of the following situation do you prefer?
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Figure 5-4: Preferences toward land and work, according to CSS survey (2012)

216 The t-test for this interval scale was not significant; a Chi-Square of 0.65 shows a clear
trend.
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Almost a third (29.5%) of the sample population (N=600) owned one cow (F10),
13.7% possessed two, and 11.3% three cattle. Overall, a total (cumulative) share
of 69% owned up to ten of these animals, while 5.7% owned up to 40 cattle.?!”
25.3% of the respondents did not keep any cattle at all. In monetary terms (F19),
two-thirds of the population estimated their monthly income to be between GEL
101-200 [USD ~ 41-81] (29.8%) and GEL 201-300 [USD ~ 81-121] (31.7%),
while 16.2% of the households received GEL 301-500 [USD ~ 122-202] per
month and 3.7% earned more than GEL 501 [USD ~ 203]. It is not surprising that
the correlation of income levels and registration rates proved to be significant:
those with higher income tended more often to register their land.?'® In terms of
the adequacy of their incomes (F14), more than half (54.7%) of the respondents
stated that they bought “food and items of primary consumption” and 26.8% ac-
quired “clothes and minor expenses”, whereas 16.7% did not have enough food.
In contrast, 1.3% stated that “[f]rom time to time we manage to make big pur-
chases” and 0.3% of the respondents said that their “[iJncome is enough for eve-
rything, we manage to save up”. The figures on nationality (D3) show that, with
74.7% of the sample population, ethnic Georgian respondents were much more
represented than their Armenian (21.2%) or Azeri (4%) counterparts (see figure
5-5 below).
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Figure 5-5: Respondents’ nationality, according to CSS survey (2012)

Even so, the analysis clearly shows that both minorities of Armenian and Azeri
origin tended to register more than their Georgian fellows (D4).2!° The respond-
ents’ religion exhibits a trend of correlation with registration rates, with Orthodox
Christians registering less often than Muslim respondents.”** These findings seem

217 Surprisingly, a remarkable share of 25.3% of the respondents did not know the number of
animals they possessed or refused to answer.

218 The t-test done for this interval scale indicated a probability of p=0.000 and, thus, proved
to be highly significant.

219 A Chi-Square of p=0.000 points to a clearly significant correlation between nationality and
registration (nominal scale).

220 The chi-square test used for this nominal scale revealed a probability of p=0.087 (D4) and,
hence, reveals a trend of interdependency between religion and rate of registration.
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astonishing, given that empirical accounts from other settings, usually in African
contexts, commonly report the contrary due to discrimination against minorities
(Boone 2007: 585), and thus will be treated further in chapter 5.2.

5.1.3 Cohesion and collective action in villages

The economic level of the respondent’s village (A1) was generally perceived as
being “medium” by 63% (N=600), by 27.8% as being “poor” and 1% as “very
poor”; a small share of 8.2% regarded their village as “rich” and 7.2% as “quite
rich”. The relative economic situations of families within a village (A4) was esti-
mated by 65.8% as being “more or less on the same economic level”, while about
a third (32.7%) perceived a “noticeable difference between the rich and the poor™.
However, 97.8% of the respondents “mostly perceive[d] equality in the village”
(A6) regarding the distribution of power (see figure 5-6 below).??!

This implies that, even if a third of the respondents perceived a poverty gap in
financial terms, they still perceived themselves as being on the same level of in-
fluence in terms of power.

How do you perceive equality in terms of power among people in
your village
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Figure 5-6: Villagers’ perceptions of equality within their village,
according to CSS survey (2012)

Two-thirds (65.5%) of the population stated that “[t]rust among people is about
the same everywhere” (T2), while a third (32%) claimed that “[p]eople trust each
other more than in other villages”, in contrast to 0.5% of respondents who felt
“[1]ess trust in this village”. These results are in line with previous accounts of the

221 The exact wording of question A6 is: “Villages differ from each other in different ways. In
some villages there is more equality and cohesion. Whereas in other villages there are
groups or people who have more power and more influence on the village life. How would
you describe the situation of your village in that regard?” (see appendices).
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positive nature of bonding social capital among Georgia’s rural dwellers (Busch-
mann 2008).2*

Regarding the discussion of common village problems (B1), the majority of
respondents usually “gather in small groups” (70.5%) or meet with a “large part
of the village (...) to discuss” (24%); only a few (4.8%) expressed that “villagers
hardly commonly discuss”.??* About half of the respondents entered regularly into
political discussions (R5): 37.5% engaged in political talks “very often”, while
among 13.5% of the respondents political discussions “always” emerge; in con-
trast, political discussions are “not so often” participated in by 24.2%, “seldomly”
by 15.2% and never for 8.8% (see figure 5-7).
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Figure 5-7: Political discussion among villagers, according to CSS survey (2012)

222 The concept of social capital was first coined by Hanifan (1916) to highlight the productive
inclinations of social assets (Putnam 2000: 445). Further elaborated by anthropologist
Bourdieu (1980), social capital became defined as a resource shared among individuals and
groups to secure a particular social hierarchy and benefit from its corresponding material
and symbolic privileges (Méda 2002). Based on reciprocity, norms and specific forms of
trust, it also functions as a means for reducing transaction costs (Ben-Porath (1980); Gran-
ovetter (1985); Coleman 1988). Meanwhile, Gittell & Vidal (1998) have further developed
the idea via their distinction between bonding and bridging social capital (Szreter 2002:
575-576): Bonding social capital is a feature usually shared in a rather homogeneous so-
cial structure characterized by a relatively high degree of “embeddedness” (Granovetter
1985) and “closure” (Coleman 1988) which enables the enforcement of collective norms
(Ben-Porath 1980). Bridging refers to situations where individuals stemming from rather
different environments need to come together; the “reason for their interaction is to engage
together in a collective activity, which each values and benefits from (...), and which is not
available through the bonded networks they have” (Szreter 2002: 576). In other words, as
Putnam states (2000: 23): “Bonding social capital constitutes a kind of sociological super-
glue, whereas bridging social capital provides a sociological WD-40".

223 1n cases of damages occurring to some part of their village, two-third of the population
(66%) expected help from the majority of fellow villagers, while a third (32.3%) expected
help from “[o]nly one part of the village population; many will try to free ride” (A12).
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However, what is remarkable is that the discussion of political issues proved to
be significant for registration rates:*** The more the villagers were involved in
political discussions, the less they tended to register.

With respect to finding compromises in village situations where “there is di-
vergence of opinions with regard to a problem related to the common interest”
(A8), more than half (55.7%) of the respondents stated that “[v]illagers manage
to combine different opinions and act unanimously”’; by contrast, 30.5% asserted
that “[m]any villagers try to promote their opinion and cannot act unanimously”,
while 11.7% affirmed that “[v]illagers try to let the people with more authority or
government representatives take the decision”. The way villagers deal with con-
flicting opinions seem to be reflected by the registration rate:>*> People who ob-
served exchange of divergent opinions and collective decision-making tended to
register, whereas those perceiving neither compromise nor joint action usually did
not register. Almost two-thirds (60.8%) of the sample population felt pressure
from the common village view (A10) and reported feeling a “heavy impact - dif-
ficult to live in village with deviant choice”, in contrast to about a third (36.5%)
of the sample who felt “no influence — everybody does how she/he likes” (see
figure 5-8). A clear trend can be observed among those who felt an impact from
the village’s common view, as they registered less, whereas those feeling no such
influence by and large registered.??

What is the impact of the village's common view?
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Figure 5-8: Impact of a village’s common perspective on individual perspective,
according to CSS survey (2012)

224 The t-test used for this interval scale revealed a probability of p=0.000 and, thus, the rela-
tionship proves to be highly significant.

225 The chi-square test for this nominal scale revealed a probability of p=0.002, indicating sig-
nificance.

226 The chi-square test for this nominal scale revealed a probability of p=0.056 and, though it
does not indicate strict significance, it supports a clear trend of interdependency between
peer pressure and rate of registration.
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The country’s changes over the past twenty years in comparison to changes in the
respondent’s village (A2) was viewed ambiguously. It was mostly positively per-
ceived by 42.5% of the respondents at both country and village levels, whereas an
almost equal number (42.8%) regarded the country’s changes as positive but did
not feel any impact at the village level. However, when asked specifically whether
urban lifestyle characteristics to are becoming more and more available for village
residents within the last five years (A3), 42.3% stated that “[1]ife in the village is
becoming more modern”, whereas 52.5% felt that “[n]Jothing has changed in the
village in that regard”.??’” What is remarkable is that those people who perceived
less change in their village registered their land, whereas those who saw life “be-
coming more modern” did not.?*

The main source of information (M1-4) for the vast majority of the households
was said to be television (92.2%), whereas the press was only mentioned by 8.5%
and radio by 3.2%. Stated the other way around, the press and radio are not used
at all by most rural dwellers as sources of information (74.3% and 82.8%, respec-
tively). The internet as a source of information is used often by 3.7% of the re-
spondents and seldomly by 7.2%; meanwhile, 89.2% of the rural dwellers did not
use the internet at all as a source of information.

Compared to other villagers what is your involvement in village life?
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Figure 5-9: Involvement in village life, according to CSS survey (2012)

Collective action in Georgian villages surveyed (R1) could be described as rather
vital, as more than half of the respondents viewed themselves being “actively”
(13.3%) or “more or less actively” (44.2%) “involved in the common life of the
village”, in contrast to a about a third who are “less” (31.7%) or “not involved”

227 Question A3 reads: “As people say, in the modern epoch the services, new types of activi-
ties and contemporary life style characteristic to a city are becoming more and more availa-
ble for village residents. Out of the statements listed below which describes the changes of
that kind that have been taking place in your village for the last five years?”

228 The chi-square test performed for this nominal scale revealed a probability of p=0.010, in-
dicating significance.
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(9.8%).%*° The relationship between individual involvement in village life and rate
of registration proved to be significant (see figure 5-9):*° Those (more or less)
actively involved in village life tend to register less, whereas the less people are
involved, the more they register. Also significant is the relationship between reg-
istration and respondents who, when somebody sells his or her house/land, pre-
ferred the informal rule that they “should offer it to neighbors in the first instance”
(B9).2! In this vein, those who relied less on their neighbors tended to register
their land. Here, 57.2% of the sample population recognized this informal rule,
while 32% did not, and 10.8% did not know or refused to answer. The majority
(70.3%) of the respondents acknowledged another unwritten rule “that almost
everyone follows” of “[s]hepherding the cattle one by one” (B10.1), while 20.3%
reported that “[t]his problem does not concern our village” and 8.8% asserted that
“[t]here are no unwritten rules and customs” (see figure 5-10). Collaboration in
the field of herding cattle was, hence, acknowledged by most villagers, though
there does not seem to be any co-relation to people’s registration behavior.

Are there unwritten rules with regard to grazing cattle?

DK/RA ‘
R @ not registered

the problem does not concern the village @ registered
there are no such rules and customs

there are, but often not followed

there are, almost everyone follows

0 50 100

(share of respondents in %)

Figure 5-10: Unwritten rules toward grazing cattle, according to CSS survey (2012)

Less than half of the respondents (41.8%) acknowledged an unwritten rule “that
almost everyone follows” regarding “using the village pasture (number of cows
per village, paying the fee)” (B10.2) and, hence, limiting consumption. Mean-
while, 21.5% knew of “no unwritten rules and customs”, while 32.5% asserted
that “this problem does not concern our village”. It therefore seems reasonable to
assume that although shepherding cattle is communally managed among more

22 For example, 90.8% of respondents (N=600) confirmed participation in celebration of tra-
ditional holidays by a large part of the village community (BS).

230 The chi-square test for this nominal scale revealed a probability of p=0.041, indicating sig-
nificance.

231 The original question in full: “Is there the following ‘unwritten rule’ in your village? If
someone sells his/her house or land, he/she should offer it to the neighbors in the first in-
stance.” (B9; CSS 2012).
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than two-thirds of the rural population on some form of pasture, husbandry on
village pastures is often not feasible throughout Georgia, as the population suffers
from a lack of pasture land, particularly village pastures.

As far as the enforcement of unwritten rules (B12) is concerned, the majority
(73%) of respondents declared that “[t]he village does not have a clear attitude
toward such people [i.e. rulebreakers], this kind of behavior is not paid much at-
tention”, while 21.8% asserted that “[t]he village is quite strict toward such peo-
ple”; 5% did not know or refused to answer. To interpret these results is again
problematic, seeing that the reply chosen by the majority of the villagers contains
two different aspects, namely not having “a clear attitude toward such people”
who do not comply with rules or not paying “much attention” to them. Accord-
ingly, the sanctioning of breaking informal rules on grazing is either not enforced
equally among the surveyed villagers or is not widely known among them. How-
ever, given that a fifth of the sample population (21.8%) reported being “quite
strict toward such people”, it can be assumed that, although most villagers be-
haved in accordance with informal rules, “strict” application of sanctioning mech-
anisms seems limited.

When asked whether villagers provide help for village problems or rather focus
on their own family (A7), about two-third of the respondents (68.2%) perceived
common efforts within their community, whereas 29.5% saw a focus on the fam-
ily among the majority of their fellow rural dwellers. The perceptions among re-
spondents regarding collective action seem to mirror registration rates:>*? People
who perceived collective action among villagers did not tend to register, whereas
those who saw a focus on the family did register.

How could your village’s problems could be solved more effectively?

M not registered
DK/RA
DOregistered

government should assume
more responsibility

with the help of more self-
governance
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(share of respondents in %)

Figure 5-11: Solving village problems, according to CSS survey (2012)

232 The chi-square test for this nominal scale revealed a probability of p=0.044, indicating sig-
nificance.
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Finally, the majority of respondents (70.5%) believed that a “village cannot re-
solve village problems, the government should assume more responsibility”,
while less than a third was convinced that the “residents of the village could man-
age to resolve [them] if there was more self-governance” (A9; see figure 5-11
above). The relationships between both variables appear to be correlated: those
expressing reliance on the government tended to registered their land less often,
whereas those believing in the impact of self-governance registered it more.>*

5.1.4 Summary

The quantitative analysis presented here is based on a CSS survey on “The Role
of Social Capital in Rural Community Development in Georgia” (CSS 2012). The
study included 600 villagers from 20 villages, located along major roads and in
remote areas, chosen from various regions of Georgia by stratified sampling to
guarantee inclusion of the so-called village intelligentsia. (The selection process
may, thus, have had an influence on the results.) Since questions on (the formali-
zation of) property rights in agricultural land in Georgia were included in the
questionnaire, it became possible to understand the characteristics of small-scale
farmers, their modes of agricultural production and their impact on land registra-
tion. The analysis presented in this section provides general information on prop-
erty rights formalization (5.1.1), sheds light on the influence of household and
farm characteristics (5.1.2) as well as on the impacts of cohesion and collective
action in studied villages (5.1.3) on the formalization of land ownership.

As the first sub-section reveals (5.1.1), more than half of the respondents
(51.7%) had not registered their land by 2012, mainly due to high costs or lack of
information. Even though new policies enacted in 2005 granted lessees and land
users preferential rights in land acquisition until May 2011, the number of land
registrations rose in 2006 and again in 2010-2011. Yet, seeing, first, that the reg-
istration rate identified by the CSS survey is many times higher than was esti-
mated by KfW and the World Bank in 2011 (KfW 2011), second, services of the
public registry were only launched in 2008 and, third, the number of those who
refused to answer or did not know the time of the registration adds up to 20%, the
accuracy of the present rate is to be taken with some caution. Overall, however,
the figures reveal huge variations of registered land between and within regions.

According to the latest figures on individual land ownership in Georgia from
2003, the average household possessed about 0.8ha of agricultural land, as pre-
sented in 5.1.2. Seeing that this number did not noticeably change for a decade,

233 The chi-square test for this nominal scale revealed a probability of p=0.002, indicating sig-
nificance.
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land tenure for the rural population of Georgia seems to have been constant
throughout the years. Based on these figures, the majority lives in a household
which is shared by four members where at least some, if not all, of its members
are engaged in everyday agricultural work. A household in the West of Georgia
is typically located on a larger household plot and is surrounded by orchards and
other agricultural products; the possession and working of additional agricultural
land plots here is the exception rather than the rule. Meanwhile, a household lo-
cated in the East is situated on a smaller household plot and usually works several
agricultural land plots in addition. (The reason for these two distinct land tenure
types goes back to different rural settlement structures, which are subject to anal-
ysis in 5.3). Those agricultural areas that stand at a family’s disposal are usually
completely put to use. The leasing of agricultural land seems to rarely takes place,
seeing that 95% of survey respondents stated that the “[f]lamily does not lease any
land”. People prefer to work individually on less land than sharing land and agri-
cultural work with other families; thus, we can say that agricultural work is fully
internalized within the family. These findings indicate that agricultural land (in-
cluding village pastures) is a scarce factor, which confirms similar views from the
literature (see chapter 1.2). However, the share of families who do not process any
land at all is relatively small, with 1.7% among villagers located in the West and
1.1% in the East. (Whether land resources are more scarce in the West than in
East, or better opportunities for off-farm employment exist in the West of Georgia
is analyzed in 4.1.2).

Almost one third of the sample population (29.5%) of the CSS survey owned
one cow, and a cumulative share of two-thirds of households (69%) held up to ten
cows, with a small part (5.7%) of respondents keeping up to 40 cattle; a share of
about 25% of villagers did not keep any cattle at all. In monetary terms, almost
one third of respondents had an income of 101-200 GEL (29.8%), another third
earned 201-300 GEL (31.7%) and 16.2% received 301-500 GEL per month; only
3.7% earned more than 501 GEL. These income levels allowed 54% of the villag-
ers to purchase “food and items of primary consumption”, and 26.8% were able
to afford “clothes and minor expenses”, while 16.7% did not have enough food at
their disposal. In contrast, a share of 1.3% stated that “[f]rom time to time we
manage to make big purchases”, and for 0.3% of the villagers their “[i]ncome is
enough for everything”, including savings. It is not surprising that income levels
significantly correlate with rates of registration: The more people earned, the more
probable it was that they registered their land. The survey results also reveal that
the nationality and religion of respondents proved to be correlated with property
rights formalization: Respondents originating from Armenia and Azerbaijan
tended more to register land than their Georgian counterparts; in terms of religion,
Orthodox Christians registered less often than Muslims.

Section 5.1.3 reveals a clear correlation between respondents’ attitudes toward
social cohesion and collective action in their village and formalization of land
ownership. First, in terms of describing the overall context, the economic situation
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for respondents in relationship to others in their village was generally perceived
as being similar among the majority; but just under a third perceived themselves
as being more deprived than others, whereas about 15% regarded their situation
as being better-off. However, almost all of the respondents (97.8%) generally felt
there was equality within their village in terms of distribution of power. Thus, it
is surprising that, even if almost a third of the respondents did recognize a poverty
gap, families perceived themselves to be on the same level of influence in terms
of power. In accord with the literature on the bonding nature of the villagers’ so-
cial capital (Buschmann 2008), trust was equally perceived among the villagers,
though a third seemed to feel comparatively more trust in their village than else-
where. Thus, in situations where opinions diverge among villagers regarding how
to solve a village problem, more than half of the respondents were certain that
villagers would be able to find a compromise and act together; less than a third
was convinced to contrary that no joint action was possible. It was said that com-
mon village problems are typically discussed by gathering in small groups, and at
least half of the rural dwellers regularly entered into political discussion. Here, it
is remarkable that those who appeared to be more involved in political discussion
registered less. This could be related to the finding that almost two-thirds (60.8%)
of respondents felt influenced by the views commonly prevalent in their village,
with a bit more than a third feeling no impact. This paralleled a trend of those
claiming not to be influenced by other villagers also tending to have registered
their land. More than half of the respondents views themselves as being (quite)
actively involved in village life. According to previous findings, more involve-
ment in village life correlates negatively with registering land: the more people
are engaged, the less they are likely to register. Further, the majority of respond-
ents were convinced that mutual help among villagers was prominent in their vil-
lage — and, hence, was correlated with lower registration — whereas a third per-
ceived their fellow villagers being more focused on their family, which was cor-
related with formalization of land ownership through registration. Nevertheless,
the great majority of villagers believed that the government should solve village
problems, and only a third was showed a preference for self-governance. Those
believing in the impact of self-governance tended to register their land, whereas
those relying on the government were less likely to register.

The changes undergone by country were perceived positively by the vast ma-
jority of respondents, despite the fact that more than half of them felt no change
at the village level. Here it is remarkable that those who did not perceive change
in their village did register, whereas those who observed modern urban tendencies
at the village level registered less. Television was the main source of information
for almost all of the respondents (92.2%), whereas only 3.7% of households used
the internet. Seeing that sales of state-owned agricultural land are only announced
on the website of the Ministry of Economy and Sustainable Development, it can
be surmised that such land-acquisition opportunities are not directed toward Geor-
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gian rural dwellers. Meanwhile, although the bulk of respondents recognized in-
formal rules such as informing neighbors first when selling a house or land or
shepherding cattle, rules regarding the use of pastures were not approved of by
most respondents. Although jointly managed shepherding of cattle was supported
by respondents, the data shows that husbandry is not feasible throughout Georgia,
due to a lack of pasture land. According to respondents, conforming with informal
rules is generally not paid much attention to, and application of sanctioning mech-
anisms rarely takes place. Nevertheless, according to the survey data, where such
rules do exist, only a few do not comply with them, even though “strict” applica-
tion of sanctioning mechanisms is generally limited.

To summarize, those who have registered land generally have higher incomes
and are tend not to be native Georgians (but rather Muslims). They are less limited
financially, believe in self-governance, promote unpaid work, acknowledge rules
to collect money for the needy and are prepared to work jointly to succeed in
agriculture. However, they are also generally less involved in village life — and
hence perceive less change taking place in their village — and rather focus on tak-
ing care of their family. Those who have not registered tend to be native Georgians
(and more likely Christian Orthodox), with lower income levels and convinced
that the government should assume greater responsibility to solve village prob-
lems. They are actively involved in village life, perceive collective action to be
(rather) vital in the village, are more involved in political discussions, feel pres-
sure from the commonly held views of their village and are more sensitive vis-a-
vis changes in the village. As a result, it seems plausible to assume that this data
on the formalization of land ownership implicitly shows that Georgian villages
nowadays consist of two quite-distinct groups of rural dwellers: On the one hand,
there is a rather larger group of established villagers who are financially limited
from registering land but who are involved traditionally in village life and collec-
tive action; on the other hand is a smaller group that is financially endowed and
eager to promote alternative ideas to overcome common village problems and
succeed in agriculture.

The analysis of the CSS survey presented here suggests that financial means
are decisive for those choosing to register property. It also shows that villagers
prefer agricultural production internalized within the family rather than poten-
tially achieving higher incomes in agriculture by cooperating with others, and be-
ing involved in the village community seems to substitute for seeking sanctuary
via so-called secured land titles. On the other hand, about a third of the rural pop-
ulation appears to be open toward new developments and alternative ideas.
Whether formalized land ownership provides more (perceived) security for prop-
erty rights to land and, thus, might lead to increases in agricultural production, is
the subject of the next section.
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5.2 Qualitative empirical findings

The study commences with a formal analysis of laws and regulations dealing
with the acquisition of ownership to understand the evolution of its formal rules
and regulations as an outcome of the collective-choice arena. In a second step, its
impact on the operational level is then tested on the basis of Grounded Theory
(see chapter 2.1.2) and the use of the software atlas.ti (chapter 2.1.3) to finally
(5.2.1) understand the evolution of the legal framework to land acquisition, (5.2.2)
to analyze the relation between formal (collective choice) rules and local (opera-
tional) working rules, and (5.2.3) to evaluate the outcome of the reforms by its
impacts on resource users and local production on the ground.

5.2.1 Evolution of the legal framework for land privatization

During the Georgian land reform process (as outlined in chapter 4), a number of
laws and regulations were enacted with regard to land privatization (see table 5-
12). As most studies have already examined the stages of land distribution and
privatization in Georgia up to 2012 (see chapter 1.2), the present study seeks to
shed light on the final step of the process: formalization of land ownership. Before
turning to the local level to investigate the outcomes of the Government’s under-
takings, I first outline the circumstances before the new laws were adopted as well
as the purposes of the reform process.

As was illustrated in chapter 4 the Georgian government paved the way for
property registration beginning in 1996 by introducing a legal framework accord-
ing to which agricultural land was to be registered in a Public Register (Law of
Georgia On Agricultural Land Ownership [1996], Law on Land [Immovable
Property] Registration [1996]). The approval and operation of the Civil Code of
Georgia of 1997 introduced mandatory property registration. Meanwhile, about a
third of new land owners had not yet obtained any documentation to prove their
ownership, and transactions involving those who had obtained a document had
not been filed. At the end of the 1990s, USAID began systematic registration in
parts of Georgia with a limited number of initial free-of-charge registrations and
the issuance of ownership certificates (Urgent Measures for the Initial Registra-
tion of Agricultural Land Ownership [1999]). The “quick and dirty” approach to
surveying and registering land — issuing as many certificates as possible within a
relatively short time — lacked appropriate footing (technically as well as organi-
zationally), as it produced erroneous data with drastic implications for registering
property and setting up a cadaster in the future.

In the following period, the registration process was simplified and costs re-
duced. At the time, several state bodies were in charge of land management and
land administration, which led to overlapping of competencies, and various cases
revealed violation of people’s right to register their property. Initial endeavors by
multiple donors dealing with land surveyance in Georgia were marked by compe-
tition, but later efforts led to the harmonization of data and establishment of the
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National Agency for Property Registrations (NAPR). The latter was trusted with
property registration beginning in 2004, and two years later it launched the cadas-
ter-creation process. In 2005, the government began focusing on acquisition of
leased as well as unused land (Law on State-Owned Agricultural Land Privatiza-
tion). However, acquiring land ownership from the state was marked by fraud,
according to reports by former lessees. As local commissions were founded to
decide on recognition of land possessed legally or illegally, landowners were left
dependent on their verdicts.

By 2007, the government began concentrating on the formalization of land
rights to lawfully as well as illegally possessed land (possible until 2012) and
changed the formerly mandatory registration process toward sporadic registration
(Law of Georgia on Recognising Property Rights Under the Possession [Owner-
ship] of Physical and Private Legal Entities [2007]). The costs of registering land
at the time were estimated to be relatively high for an average rural dweller. Alt-
hough the Law of Georgia on Local Self-Governance authorized municipalities
to manage and lease out pasture land beginning in 2005, five years later the gov-
ernment enacted the Law of Georgia on State Property (2010), which not only set
the legal ground to retransfer ownership rights of pasture land back to the national
level, but — by having a retroactive effect — allowed acquisition of pastures leased
before 2005. (Leasing data for these years provides evidence that such land was
by and large held for economic or speculative purposes.) Although legal amend-
ments in 2012 granted primary registration of land free of charge, registration
numbers remained low.

The most recent land laws in Georgia were intended, on the one hand, to pro-
vide former land users who had not yet obtained any documentation with proof of
ownership. In addition, a semi-independent state organization was created to
maintain a public registry and cadastre, while procedures to register landed prop-
erty were simplified and costs reduced. On the other hand, the government envi-
sioned privatizing the remaining agricultural land under state ownership to stim-
ulate the land market and, thus, spur agricultural production. What were the actual
effects of the new laws? The following sections seek to shed light on this question.

5.2.2 Analyzing the impacts of land reforms on resource users and agricultural
production with the Institutions of Sustainability (IoS) Framework

Based on previous work investigating land privatization in Georgia (see chapter
1.2), the present study has been guided by the following working hypothesis (see
chapter 1.4): Political reforms tackling land privatization benefited those close to
or belonging to informed political circles and who are now better off, measured
in terms of high agricultural output and secured allocated property rights. Based
on this premise, it would not be expected for “outsiders” — meaning here those not
involved in political matters, such as the poor or ethnic and religious minorities —
to benefit from the reforms.
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To more specifically investigate this hypothesis, the subsequent analysis centers
on the following questions:

1. Considering that agricultural production is organized by households within
rather homogeneous village structures largely inhabited by Georgian, Arme-
nian or Azeri communities, to investigate the impacts of the reforms on mi-
nority versus Georgian-populated rural sites: Have the latest reforms again
favored native Georgians, as the initial land-distribution practices did?

2. As Georgia’s agrarian production is determined by various climate zones that
differ from one region to the other: Were the land-tenure reforms realized in
the same way throughout the country?

3. Given the two main approaches that guided the reform process: is it possible
to disclose different effects stemming, on the one hand, from the “wholesale”
approach towards land privatization initially pushed by the government (land
distribution) and the “incremental” market approach led by international
donors (property rights formalization)?

Against this background, this part of the study concentrates empirically on re-
source users and processors by focusing on sectors that depend on the long-term
enforcement of land property rights and represent two of Georgia’s leading agrar-
ian export segments: wine grapes in East (Kakheti) and hazelnut production in
West (Samegrelo) Georgia. The following sub-sections examine how the proper-
ties of involved transactions (the contentious initial assignment of rights to agri-
cultural land) have impacted institutional and organizational arrangements (by
means of top-down designed collective-choice rules) within the respective action
situations.

5.2.2.1 Characteristics of agricultural production and actors involved

As was illustrated above (see 2.1 and 3.3.1), the “Likhi Mountain Range serves
as a geographical barrier, dividing the country into eastern and western halves”
(World Bank 2012: 3), resulting in diverse climate zones, soil types and land uses.
Hence, first, (a) experts were interviewed to portray respective local features of
each region, as detailed below. Subsequently, (b) agricultural production of both
regions 1s described, based on responses elicited from farmers and agricultural
processors of hazelnuts and grapes in interviews and focus groups in 2013 and
again in follow-up meetings in 2014.

a) Geographic attributes: The experts who contributed towards building a picture
of Georgia’s geographic traits were chosen in the respective field of study on the
basis of snowball sampling and eventually stemmed from two think tanks (ISET
and CSS), the Division of Human Geography at Ivane Javakhishvili Thbilisi State
University, the Georgian Orthodox Church, the Ministry of Agriculture of Geor-
gia, the United Nation’s Food and Agriculture Organization (FAO), the German
Gesellschaft fiir Internationale Zusammenarbeit (GIZ; formerly the Gesellschaft
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fiir Technische Zusammenarbeit: GTZ), an employee of a Georgian wine pro-
ducer, as well as another wine company’s lawyer.

The experts’ responses were classified according to codes referring to ‘charac-
teristics of Western//Mingrelian villages’, ‘characteristics of Eastern//Kakheti’s
villages’ as well as ‘characteristics of Azeri//Kakheti’s villages’ by using the
‘code manager’ function of Atlas.ti (see figure 5-12 below). The groups’ respec-
tive quotations are given out by the ‘editor’. The following descriptions are sum-
maries of the experts’ contributions.

< Code Manager [HU: hu.hpré_2017_11_19]
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%% characteristics of Eastern// Kakheti's villages: adapted to traditional agrarian production (wine) 1 0 Super 2312.201... 23
%% characteristics of Eastern// Kakheti's villages: black soils 1 0 Super 18.12.201... 18
%% characteristics of Eastern// Kakheti's villages: off-farm employment: small retailers (shops) 1 0 Super 2312.201... 23
%% characteristics of Eastern = o - 1 0 Super 01.01.201... 01.
%% characteristics of Eastern @ e e s 1 0 Super 23.12.201.. 23,
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Figure 5-12: Filtering village traits using the ‘code manager’ function of Atlas.ti

Samegrelo’s//Western villages

Due to Western Georgia’s rather hilly terrain, agricultural land is relatively scarce,
villages are dispersed and, thus, pursuing agriculture is more difficult than in the
East. A household plot is rather large and consists of a family’s house in a fenced
yard with orchards around it (see figure 5-13 below).
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Figure 5-13: Typical dispersed village structure, Samegrelo (Google Maps 2017)

Cultivation in this region is adapted to a subtropical climate, where corn and or-
chards for example are intensively managed in the family’s courtyard. In cases
where people work additional cropland, such parcels are usually far from where
they actually live. Yellow soils provide fertile ground for growing hazelnuts and
citrus (i.e. mandarins and lemons). During the Soviet era, this region was used
mainly for citrus and tea plantations, the latter producing black tea which gained
popularity throughout the Soviet Union. Today, hazelnuts, mandarins and bay
leaves constitute the region’s main cash crops. Only rarely do some specific vari-
eties of wine grapes grow there. In contrast to the East, sheep husbandry is rarely
to be found in the West, but goats, chicken or cows are kept and typically fed
around the home, as pastures are rare in this landscape. The villages visited in
Samegrelo during my fieldwork contained the following numbers of individuals
and households, arable land, perennials and limited amounts of pasture land, as
shown in table 5-1.2%

[West Georgia] 5K 6K 70

around 2,000 people, | 1.500—2000 people, around 3,000 people,
about 500 families 450—500 families about 1,000 families

Inhabitants

Arable land up to 100 ha 600—650 ha 130 ha
Orchards 1,000 ha 450 ha 1.000 ha
Pasture land almost none none none

Table 5-1: Villages visited in Samegrelo (2013-2014)

These villages contained about 2,000 people, distributed among 500—1,000 fami-
lies. The majority of land consisted of perennials, and only in a few cases did the
amount of arable land exceed that of orchards.

263 These figures were provided by a member of the local government (sakrebulo).
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Kakheti’s//Eastern villages

In contrast to the West, the topography of Georgia’s Eastern region, Kakheti, ex-
hibits rather flat terrain. Villages are much more densely populated and people’s
parcels are smaller than their Western counterparts. In Kakheti, villages have a
linear layout and, thus, houses stand next to the street and their courtyards are
situated behind them (see figure 5-14 below).

In contrast to Western Georgia, agricultural land parcels in the east are said to
be in vicinity to people’s houses. Their household plot is usually smaller but ad-
ditional crop land and perennials are bigger in size. Areas of cultivation, typically
consisting of black, brown or middle-brown soils, are more extensive and per-
fectly apt to cultivating vineyards or grain in greater quantities Land use in
Kakheti varies enormously due to intra-regional climatic differences: For exam-
ple, in the municipality of Signaghi mainly grains, as corn or wheat, and sunflower
are grown. In most areas it is also possible to grow fruits, primarily peaches.

Figure 5-14: Typical linear village structure, Kakheti (Google Maps 2017)

As the area 1s home to a huge ethnic Azeri population (the region is close to the
borderland to Azerbaijan), Kakheti enjoys traditional sheep herding. Azeri com-
munities are said to be market-oriented people. Their communities’ social struc-
ture, that was recognized also by the Soviet administration, is headed by a so-
called akhzakal, a kind of respected local leadership, independent of personal
wealth, neither elected, nor appointed. In recent times, akhzakals tried to protest
against the privatization of their villages’ pasture land but were threatened by the
government and eventually the police. As minorities often face discrimination in
Georgia, an expert of CSS states that “they were afraid and just stopped”.26*

264 Interview with Marine Muskhelishvili, CSS on July 12, 2011 in Thbilisi.
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The villages visited in Kakheti in 2013 and 2014 inhabit 5,000 to 10,000 people
(see table 5-2).2% The area is marked by arable land which is most notably situated

nearby, only a minor part is located within the villages. Pasture land is almost
absent.

[East Georgia] 1Q 2K 3S 4G

. 8,500 people, 11,801 people, 5,000 people, 6,000 people,

Inhabitants 2,000 families 3,300 families 3,000 families 900 families
300 ha within the 500 ha within the vil- | 400 ha within the

Arable land village, plus 2,300 ha lage, plus 250-300 ha village, plus
2,000 ha nearby nearby 2,000 ha nearby

80 ha (2040 people
bought 300-400 ha) none none 100 ha

Table 5-2: Villages visited in Kakheti (2013-2014)

Pasture land

b) Traits of agricultural production: Respondents who were interviewed and
participated in focus groups in 2013 and 2014 were grouped into [east] or [west],
according to their geographic location — meaning whether they stemmed from
Kakheti, Eastern Georgia or Samegrelo in the West — by using the family code
manager function of Atlas.ti (see figure 5-15).

i Code Family Manager [HU: hu.hpr6_2017_11_19]
Families Edit Miscellaneous  View
ah P EHL0YT| X6 E-
Name Size  Author Created  Modified
ﬁ"WE don't want to have anything to do with the new government” 1 Super 14.01.201...  14.01.201...
ou know everybody has wine at home! uper .01.201...  14.01.207...
23 "Vou ki rybody h home!" 1 Sup 1401.201...  14.01.201
i) [east]~ 192 Super  1401.201.. 14.01.201..
%[wasth 130 Super 14.01.201... 14.01.201...
~0.5ha uper
% 0.5h 1 Supi 15.01.201 15.01.201
PR 1k . S Sy 1801 901 1801 N

10) agric. production today: now it is better to work individually... Those ... A
10) agric. production: based on crop ratation {1-0}

10) agric. production: intermediaries buy wheat and corn {1-0}

10) agricultural production (to sell): Potataes, carrats, onions, parsley, bee...

10) agricultural production (to sell): Potataes, chili, eggplant, carrots, onio...

10) credit: some of them got a credit (security: real estate, hause) {1-0}

10) documentation: in 2000, all possess about Shevardnadze doc [no gard...

10 documentation: in 2000, all possess about Shevardnadze doc, {2-0} < >
10) documentation: Shevardnadze doc, one remembers GEL 25 to buy {1-0}
1Q) ethnic AZ village - only one Georgian in the village {1-0}

1Q) ethnic in 15th century many AZs lived in this region, many Georgian m...
1Q) expert in village: no, exchange knowledge with neighbaors and friends... 5K} collective action: none {1-0}

1Q) fertilizer: organic and chemical, latter bought individually {1-0} 5K) corn prgram (.5} “Please don't remind us [laughing loud], we don't ...
1Q) income: own produce, one works as teacher {1-0} 5K) corn program (U.5.): "...animals didn't eat the corn; the chicken died of ...
A Infr nm A1 AL ad 511 e mrnnrame it sene st sl M0

2K) intermediary {1-0}

5K) agricultural policies: government bought mandarins but for low price (...
5K) agricultural production [to sell}: hazelnut; mandarins only grown by ha...
5K) agricultural production fto selll: Russian ban - big problem {1-0}

5K) agricultural production: “After the Russian market was closed down pe...
5K) agricultural production: economically not beneficial at all {1-0}

5K) agricultural production: not so much demand for citrus {1-0}

5K) agricultural production: use of bulls, horses or mini-tractors {1-0}

5K) buying/selling jointly? "No, individually. There is no communist time, hence every
5K} buying: one distributing flour, sugar and other products - people payi..
5K} buying: one distributor - people ordering, he buys by car an his own ...

- mostly peaple live from their own produce (off-farm employment very limited, some people open shops for inputs or work e.g. as teachers); at the end of the harvest farmers let animals graze the fields;
- prefer individual production - hard working people get more produce - as well as buying and selling of inputs and produces; however, after the yield people let animals graze the field

- extension service centers that were installed by the government are not in close proximity to people's fields, thus people rent former Soviet machines - primarily tractors by those that used and acquired them after Georgia's i
new (mini-Jtractors from neighbors or shops:

Figure 5-15: Atlas.ti’s familiy manager: [east] vs. [west]

General agricultural production patterns

During the Soviet era, people worked their 0.25 ha sized household plot plus ad-
ditional land of one or at most two hectares on average (mainly stretched over one
plot); this land was then distributed or taken over (formally or informally) in the
aftermath of the Republic’s independence. The majority of people have generally
lived from their own produce, for off-farm employment is very limited: some are

265 The numbers were provided by one member of the local government, sakrebulo.
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employed on vineyards during the grape harvest, some run routes in areas that
were previously unserviced by public transportation by mini-bus (marshrutka),
whereas others own a shop for inputs or work other jobs, e.g. as teachers. As de-
scribed in 6.1.2, rural inhabitants in Georgia prefer individual production — a per-
spective illustrated by one respondent asserting that “hard working people get
more produce” or another stating that “[t]here is no [more] communist time, hence
everyone makes it on their own”. However, due to lack of capital and machinery,
they exhibit a noticeable degree of responsibility for each other.?%® Extension ser-
vice centers, which have only recently been installed by the government, are in
almost all cases not in close proximity to people’s fields; thus, they either rent
former Soviet tractors from those who operated, maintained and acquired them
after Georgia’s independence or rent (mini-)tractors from neighbors or shops
(against payment). Smaller plots of land — e.g. one village possesses about 70 ha
agricultural land shared among 150 families — are simply worked by using bulls
and horses. Also, people prefer buying inputs and selling produce on their own. If
not produced on their own, villagers buy inputs locally from neighbors or shops;
larger purchases are made for individual purposes only, such as buying fertilizer
for half a year’s consumption. Although former agronomists are rarely on-site,
knowledge about best agricultural practices is shared among neighbors, with in-
formation being spread throughout the immediate vicinity at local central points
or ceremonies, such as funerals or marriages. Whereas most groups emphasize
having a good relationship to local authorities, they generally reject any contact
with the central government.

Agricultural production in Samegrelo

Due to its favorable climate, mandarins, bay leave, kiwis and fennel belong to the
region’s main produce after hazelnuts. During the Soviet era, kolkhozes and later
sovkhozes produced tobacco and silk as well as oils generated from roses and
geraniums, and hazelnuts were only grown privately. However, due to climatic
conditions as well as villagers’ preferences, only half of them plant citrus. Another
reason for the reduction of mandarin production was the Russian ban on Georgian
agricultural produce (2006—-2013), which was said to be such a large problem that
people cut down their citrus trees and, instead, planted hazelnut or laurel trees. In
fact, it was said that up to three-fourths of the villagers converted their crop land
into orchards, as planting corn became less profitable. In some cases, common
pasture land was sold and, thus, people lease pastures from individuals. Hazelnuts
are delivered by individual growers to processors or sales points; only case re-
ported of an intermediary who comes and picks up the produce from people’s
homes. In contrast, it was learned that USAID’s hazelnut program (2011-2014)

266 Neighborhoods provide their inhabitants with information, assistance during harvest times
as well as rendering (financial) help whenever needed (Buschmann 2008: 12).
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provided logistical assistance to farmers in cooperation with the Ferrero corpora-
tion. Those included in the program benefitted from seasonal training sessions and
establishing direct links to hazelnut processors. Meanwhile, mandarin growers re-
ceived assistance from the government which granted fixed prices and bought
produce for a low price — according to respondents GEL 0.45/kg [USD 0.18/kg]
— even though quality did not play any role, seeing that rotten fruit was also sold
to the government.

Agricultural production in Kakheti
Whereas irrigation was provided throughout the region during the Soviet era, to-
day water is only available to those having either groundwater pumps, fields
nearby a river or an old Soviet irrigation canal and who can afford to pay for
access to water. During my field research, I found out that one of the two ethnic
Azeri villages had 90% water coverage by sharing drip-irrigation pumps among
two to three households, while another did not have access to water for agriculture
at all. Among the two Georgian villages, the picture looked the same, with one
village enjoying individual water supply via pumps and the other left without wa-
ter, due to missing electricity infrastructure in this area. Under the Soviet regime,
although people did benefit from inputs from kolkhozes and sovkhozes, they
could work their own land, the so-called household plot, only at night. Moreover,
in those times, machines could not be leased; hence some state that the situation
is better today than during the Soviet era. These days, people sell small quantities
of their agrarian production at local markets, while larger amounts are brought to
the central market in Tbilisi, where greater storage facilities exist. A limited
amount of fruits and vegetables that do not normally result in high profit margins,
such as garlic, beetroot or potatoes, is grown for the family’s own consumption.
In contrast to former times, respondents report that more and a greater variety of
crops are produced today. The main cash crops, wheat and corn, are sold by indi-
vidual families to intermediaries who are from the same region and have been
known for years. In addition, intermediaries are interested in livestock. Although
there is not much communal pasture land left to let animals graze, families are
engaged in animal husbandry, meaning chicken, cows, sheep and in some case
buffalos, and most own one cow. Animals are usually kept on the home plot or
village pastures and, at the end of the harvest, graze the surrounding fields.
Grape distribution to and cooperation with wineries is organized in the follow-
ing way: A winery employee comes to a family’s home and they agree on quan-
tities to be delivered; after the grape harvest each household delivers their own
produce individually to the wineries. While some respondents focused on how the
seven-year Russian ban — a consequence of widespread impurities in and falsifi-
cation of Georgian wine and mineral water — led to many Georgian companies
going bankrupt and then having to sell their land, others emphasized its positive
effects, especially the subsequently tight control of wine quality by Samtrest, a
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newly found governmental body for monitoring grape quantity and quality just
after gathering (and, hence, collecting sectoral aggregate data).

5.2.2.2 Properties of actor transactions

As my main research question is centered on the outcomes of reforms targeting
privatization of agricultural land in Georgia, the next task here is “to identify and
order heterogeneous transactions” (Hagedorn 2008: 374) in domains where trans-
fers of land resources from state to private ownership have taken place. According
to Hagedorn, the three critical dimensions indicating the properties of transactions
are (1) uncertainty, (1) frequency and (ii1) asset-specificity (see chapter 3.4.2). The
key attributes of ordering and establishing causal relationships between the prop-
erties of a transaction in natural systems are structural modularity versus decom-
posability, on the one hand, and the functional interdependence of processes on
the other (see chapter 3.4.2). Hence, the present section investigates the nature of
transactions performed (i.e. their underlying organizational form, namely whether
comprised of atomistic or interrelated components) as well as the nature of their
functional interdependency toward other (sub-)components in the given social-
ecological system (isolated versus interconnected), here the rural regions of the
Republic of Georgia. For this purpose, the following questions need to be ad-
dressed (Hagedorn 2008: 364): (a) The primary question relates to the physical
entities affected by a transaction and the basic attributes assigned to it; (b) the next
question involves identifying the properties of the transaction that stem from these
entities’ attributes; and (c) the final question is concerned with how the properties
of transactions impact the institutional and organizational arrangements that gov-
ern them. These concerns are explored in more detail in the following.

(a) Land is the only commodity comprised of two particular physical features:
it is immovable and everlasting (see chapter 3.1.4). As a social artifact, land as
property is grounded in both its function as an asset, based on its character as a
renewable resource stock, as well as a flow in the form of its utility (Nutzwert),
that can either be exploited directly in the form of yields or indirectly in the form
of land rent (see chapter 3.1.3). In economic terms, land is unique for it constitutes
a production factor which cannot be multiplied and forms the least expensive way
for agrarian production and other human needs (Kuhnen 1982: 70).

(b) Considering the high degree of scarcity of usable land resources in Georgia
(see chapter 1.2), transactions related to the (initial) assignment of private prop-
erty rights to agricultural land are presumable highly contentious in nature, espe-
cially as the Republic is characterized by various climate zones and favorable soil
types which enable a variety of agrarian land uses. (1) Given these conditions,
particularly during the transition people were exposed to a rather high degree of
uncertainty (see chapter 1.3), specifically as the process of initially assigning pri-
vate property rights to agricultural land in the beginning of the 1990s was accom-
panied by civil unrest and political upheavals (see chapter 4.1). Also lack of cred-
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ible commitment on the side of the government, characterized by steady, deliber-
ate production of uncertainty as the very means to secure power (see chapter 1.2),
opened a gateway for opportunistic behavior (see chapter 4.2). This created an
agency problem (ex-post contractual moral hazards) where informed individuals
— by enacting ambiguous legal acts and implementing policies with a lack of pre-
cision (see below) — were able to influence the distribution process of land at the
expense of the vast majority of villagers, who should have more land at their dis-
posal today (see chapter 5.1.1). Assuming that high perception of insecurity and
risk biases people’s conduct (by increasing the discount rate) toward short-term
investments (see chapter 3.1.3), a low registration rate for property rights to agri-
cultural land might not only be due to high costs relative to villagers’ low endow-
ments but a rational form of myopic behavior in response to limited predictability
and perceived insecurity of land titles. (i1) Frequency is of considerable concern,
seeing that a change of property regimes from state to private ownership is (usu-
ally) a one-time process, involving a series of non-recurring transactions, espe-
cially compiling the register and cadaster; it thus entails considerable set-up costs,
both social and economic (see chapter 3.4.2). It seems reasonable to emphasize
(111) asset specificity as the most striking feature of the transaction properties re-
lated to property in land. In particular, site-related aspects, like soil quality or
availability of water, play as much a role as location, meaning here accessibility
of infrastructure and proximity to markets and towns. In addition to these spatial
particularities, physical asset specificity stems from nature-related attributes
which, above all, are dependent on natural processes and hazards, say soil erosion
or floods, as well as from social artifacts, time and scale; particularly time lags
and economies of scale affect the degree of (future) benefit streams from land use.
With respect to Georgia’s formalization of land property rights, physical asset
specificity looms particularly large due to technical asset specificity, particularly
in terms of the set of complex interdependent transactions for compiling and
maintaining a modern land administration system (see chapter 3.2.3). Meanwhile,
human asset specificity is pronounced, given that the concept of private property
based on formal contractual relationships and the involvement of state authorities
is a rather novel social form within the history of the Georgian Republic, where
informal contractual relationships — characterized by oral tradition and reputation
— have always played a key role in political circles (see chapter 1.2) as well as
among villagers (see chapter 5.1.3). Transacting property rights is also a process
highly characterized by jointness, for a change in the entitlement structure alters
the dual nature of the legal correlates underlying any property relation: right—duty,
privilege—no-right, power—liability, immunity—disability (see chapter 3.1.4). As
legal procedures related to rights to land are entwined with fiscal and regulatory
means within the general framework of public policy, specifically land admin-
istration (see chapter 3.2.3), the transactions involved indirectly depend (and have
effects) on their degree of coherence with other public policy measures, including
taxation or protection of minority rights. Overall, the transaction properties are
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strongly characterized by complexity, seeing that the (initial) assignment of rights
to land is linked to the emergence of transaction costs (here to be viewed in the
context of transition, friction and coherence costs) and, consequently, is a process
that impacts the distribution of wealth among the members of society.

c¢) Legal requirements and procedures vis-a-vis the transfer of rights to land —
marked by a high degree of uncertainty, social and economic (set up) costs as well
as multifaceted asset specificity — were altered over time (see chapter 4.5) in Geor-
gia and, with the more recent introduction of a modern land administration system
(see chapter 3.2.3), have increased in complexity. Based on the outcomes of for-
merly enacted policies targeting land privatization, rules were modified and
changed over time. At first, legal acts targeted transfer of ownership rights to a
limited quantity of “reserve land”, reportedly marked however by incomplete con-
veyancing of people’s rights and titles. A few years later came the legal assign-
ment of use rights to agricultural land and, after ten years passed, new rules initi-
ated the private acquisition of such land by granting primary purchasing rights to
former leaseholders (pasture land excluded). At the same time, procedural rules
were introduced for marketing the remaining land resources belonging to the state.
Steered by the international donor community, the formerly widely distributed
and dysfunctional administration of the Republic’s diverse land resources was fi-
nally linked by updated organizational procedures and integrated into the public
registry, leading to a renewal of governance structures for agricultural land (see
chapter 4.4). As these events were linked by both rule-changing situations and
organizational procedures, I have conceptualized the policy process of privatizing
land into a complex chain of four action situations (see chapter 3.4.3), based on
their primary type of transaction: (1) distributed land, (11) leased land, (111) legally
orillegally possessed land, and (IV) privatized land (an overview of the particular
laws and regulations targeting land privatization is provided in table 5-3 below):

I. Distributed land: Primary transfer of use rights to agricultural land, distrib-
uted from the state to mostly rural households: Resolution No. 48 (1992);
Resolution No. 128 (1992); Decree No. 503 (1993).

II. Leased land: Transfer of use rights for a 49-year term: Law on Agricultural
Land Leasing (1996); Presidential Decree No. 446 (1998). From 2005, les-
sees were granted rights of preemption with a 5-year window up to 2011,
together with preferential payment schemes; but even though the acquisition
of pastures was legally strictly prohibited by the Law on State-Owned Agri-
cultural Land Privatization (2005), an additional retroactive clause in Article
4.1 (bb.a) of the Law of Georgia on State Property in 2010 provided for the
privatization of pasture land leased out before 30 July 2005.

Il. Legally or illegally possessed land: The Law of Georgia On Agricultural
Land Ownership (1996) stipulated obligatory registration of land and be-
came in 1997 constitutionally compulsory, though no organizational struc-
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ture had yet been launched to enforce the formalization of land rights. Pres-
idential Decree No. 327 provided for a limited number of systematic free-of-
charge registrations (1999-2003). In 2007, these rules were modified toward
(voluntary) sporadic registration in the Law of Georgia on Recognising Prop-
erty Rights Under the Possession (Ownership) of Physical and Private Legal
Entities and saw last changes in 2008 with the Law of Georgia on Public
Registry. In 2011, the government enacted Regulation No. 509, stipulating
the per-unit registration price for immovable property at GEL 50. Legislative
changes in 2012 set primary registration and registration for specifying the
area as free of charge in the Ordinance No. 231 on the Regulation of Certain
Issues Related to the Registration of Titles (2012).

IV. Privatized land: Since 2005, the Ministry of Economic Development of
Georgia (MoE) has been in charge of privatizing state-owned agricultural
land via special auctions, open auctions, or formerly leased land through di-
rect sale under the Law on State-Owned Agricultural Land Privatization
(2005).

As emphasized by Lasswell (1971: 2) and others, “norms of conduct are partly
determined and made effective outside the machinery of legislation, administra-
tion and adjudication, which, once again, stresses the need to study the actual
rules-in-use” (Theesfeld et al. 2017: 4). As legal rules were set by the Georgian
government to impact current and potential resource users, the next section fo-
cuses on authoritative relationships (Commons [1924] 1968) that “affect opera-
tional action situations, called collective choice rules” (Ostrom 2005: 187; see
chapter 3.4). Applying a vertical approach makes it possible to “recognize that
rule sets are themselves nested in hierarchical levels. The participants in opera-
tional situations are directly affected by the operational rules structuring what they
must, must not, or may do” (ibid. 2005: 215). The following section hence aims
to identify the effects of collective-choice rules on resource users and their work-
ing rules.
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Time of enactment

Laws and regulations

Source of legal authority

January 18, 1992

Resolution No. 48

Cabinet of Ministers

February 6, 1992

Resolution No. 128

Cabinet of Ministers

June 28, 1993

Decree No. 503

Cabinet of Ministers

August 24, 1995

Constitution of Georgia

President of Georgia,
E. Shevardnadze

June 28, 1996

Law on Agricultural Land Leasing

President of Georgia,
E. Shevardnadze

March 22, 1996

Law of Georgia On Agricultural Land Ownership

Parliament of Georgia

1996

Law on Land (Immovable Property) Registration

Parliament of Georgia

June 26, 1997

Civil Code of Georgia

President of Georgia,
E. Shevardnadze

Presidential Decree No. 327, Urgent Measures for the
Initial Registration of Agricultural Land Ownership

President of Georgia,

May 16, 1999 Rights and Issuance of Registration Certificates to E. Shevardnadze
Georgian citizens
. o President of Georgia,
July 8, 2005 Law on State-Owned Agricultural Land Privatization

M. Saakashvili

December 16, 2005

Organic Law of Georgia on Local Self-Government

President of Georgia,
M. Saakashvili

July 11, 2007

Law of Georgia on Recognising Property Rights Un-
der the Possession (Ownership) of Physical and Pri-
vate Legal Entities (abolished Decree No. 327)

President of Georgia,
M. Saakashvili

September 19, 2008

Law of Georgia on Public Registry

President of Georgia,
M. Saakashvili

August 9, 2010

Law of Georgia on State Property

President of Georgia,
M. Saakashvili

December 17, 2010

Law of Georgia No 3889

President of Georgia,
M. Saakashvili

December 29, 2011

Regulation No. 509

Government of Georgia

March 28, 2012

Law of Georgia No. 5928

Government of Georgia

June 28, 2012

Ordinance No 231 on the Regulation of Certain Is-
sues Related to the Registration of Titles

Government of Georgia

June 3, 2016

Law of Georgia on the Improvement of Cadastral
Data and the Procedure for Systematic and Sporadic
Registration of Rights to Plots of Land within the
Framework of the State Project

President of Georgia,
G. Margvelashvili

= white rows refer to procedural rules targeting land privatization

= green rows refer to the registration of land titles

Table 5-3: Overview of laws and regulations on land privatization and registration of

Georgia (1992-2016)

5.2.2.3 Institutions for land-related transactions
Having established the properties of the transactions relevant to land property
rights in Georgia, we now need to comprehend the working rules used by individ-
uals involved in those transactions (see chapter 3.4.3). The tasks at hand are there-
fore (1.) tracing collective choice rules associated with land privatization accord-
ing to the four types of land resources identified above (I-1V); (2.) outlining the
operational rules underlying the transfer of land resources from state to private
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ownership; and then (3.) comparing the formal rules with those actually used on
the ground. The three-part typology developed by Cole (2017) is applied to clas-
sify the relationships between formal legal rules and working rules (see chapter
3.4.3), to wit assessing whether the formal rule is similar to the working rule and
thus enforced as written, whether the formal rule has an effect on the working rule
and/or vice-versa but the degree of enforcement is low, or no apparent relation
exists between the two and, hence, no enforcement is to be anticipated; in the
latter case, the legal rule might not be more than a symbolic act.

I. Distributed land

1. Collective-choice rules: During the Georgian transition, agricultural land
was distributed to households out of a privatization fund by local land commis-
sions, according to the following criteria (see chapter 5.2):2°7 (i) The amount of
land distrubuted accounted to 1.25 ha of land to former kolkhoz or sovkhoz staff
residing in the lowlands, 0.75 ha for other rural households and up to 5 ha for
families living in the highlands; urban settlers obtained 0.25 ha of agrarian land;
(1) regading the number of distrubuted land plots households received on average
three or four different, often dispersed plots, and in some cases land was also dis-
tributed to individuals; (ii1) as far as documentation is concerned, the majority of
new land owners did not receive any proof of title.

2. Operational rules: Using Atlas.ti a new family was created called ‘I. Distrib-
uted land’ which is used as a ‘global filter’; the code manager then lists all codes
associated with land distribution and, by requesting an output, edits the respective
quotations (see figure 5-16 below).

(1) The following working rules were applied to allocate land from the state to
the people: In general, people kept the same land that they had worked during
Soviet times (0.25 ha) and obtained more as well. Accordingly, in Samegrelo for
example, people received orchards when they had worked on orchards before, in
addition to cropland. Respondents unanimously reported that villagers received 1
ha of land; if the village, however, had more land available, then they received
more land, about 1.5 to 2 ha in total, depending on the size of the village. Addi-
tionally, during Zviad Gamsakhurdia’s reign (May 1991 through January 1992),
respondents reported a six-month time span during which they could reclaim land
that had belonged to their ancestors. According to one respondent, who still works
the land of his ancestors, his “ancestors had vast fruit orchards that were bought
with golden money”, while he himself now only owns 1 ha (laughs).?®® Mean-
while, both ethnic Azeri villages in Kakheti exhibited smaller landholdings, with
most people being said to own 0.5—1 ha consisting of one plot and “only some
people have more”. Additionally, about half of the respondents there reported
their land plots being distant from their village, from 6 up to 20 km. At the time

267 Resolution No. 48 (1992); Resolution No. 128 (1992); Decree No. 503 (1993).
268 This exceptional case of restitution in Samegrelo was confirmed in an interview on July
15, 2013, by a land tenure expert, GIZ, Georgia, Tbilisi.
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of my fieldwork, all other respondents possessed about 1 ha of agricultural land
of very good quality — the only outlier, an expert in animal husbandry, owned 37
ha of pasture near a village where pasture land was scarce.

o4 Code Manager [HU: hu.hpré 2017 11 19]

Codes Edit Miscellaneous Output  View

RN R R N )

.
Name - Gro... Density  Author Created Modified  Families
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Figure 5-16: Global filter for ‘I. Distributed land’

(i1) Tracts of land are not fenced in these regions, but people use landmarks,
called /enti. Some reported using an open-field system after harvesting. The aver-
age landholding of respondents stemming from the ethnic Georgian villages was
1-2 ha per household at the time of the study, with people owning two to five land
plots that are distantly located from the village. In one of the two villages, it was
said that land in this region was distributed according to the availability of fertile
soils in the villages. Families usually received one plot according to respondents
in Samegrelo and in Kakheti, whereas land allocated to individuals consisted of
scattered plots. The latter, however, seems to have been rare. Even though the
cases under investigation exhibit smaller landholdings for ethnic Azeri villagers
(0.5—1 ha/household) than of ethnic Georgian villagers in Kakheti (1-2 ha/house-
hold) and those in Samegrelo (1.5-2 ha/household), more comprehensive data is
needed to support the claim that ethnic Azeris were disadvantaged in the alloca-
tion process. The talks revealed a general lack of land in the region, whether pas-
ture or agricultural land.

(i11) The question concerning documentation of land ownership required an-
other query using Atlas.ti, where a new family needed to be created comprised of
all codes related to ‘documentation’. By using a global filter, the respective quo-
tations were then edited as output via the code manager (see figure 5-17).
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Flgure 5-17 : éioﬁal filter for ‘documentation’

Respondents in one of the three villages in Samegrelo declared that they obtained
land that was registered in the garden/household book and, hence, possessed doc-
umentation stored in the local archive (here, the former regional archive in Kuta-
is1). Thus, if any documentation for Respondents in one of the three villages in
Samegrelo declared that they obtained land that was registered in the gar-
den/household book and, hence, possessed documentation stored in the local ar-
chive (here, the former regional archive in Kutaisi). Thus, if any documentation
for the land were to be required they would go to the archive and from there take
the papers to the Public Registry. Respondents in two of the other two Georgian
villages declared that about 90% of the villagers received a Shevardnadze docu-
ment. Both focus groups in the ethnic Azeri villages in the East mentioned when
asked about proof of ownership that they had expected the land to have already
been registered and, hence, properly documented, as Germans had made ortho-
photos of Kakheti’s agricultural land with helicopters in the early 2000s. In one
village respondents reported that all households received a Shevardnadze docu-
ment — with one remembering that they had to pay GEL 25 for it — whereas in the
other village respondents claimed that all had registered (due to the Germans) but
mentioned the need to get proof from the archive — actually a sign that they have
no proper documentation in their possession but that it is at least stored in a local
archive. The respondents of one of the two ethnic Georgian villages reported that
they had obtained the Shevardnadze document free of charge while, in contrast,
respondents from the other village remembered that they had to pay money to
receive some kind of documentation that nobody, in fact, ever received; hence,
they remain without legal proof of title.

3. The foregoing comparison suggests that the relationship between formal le-
gal rules for allocating land to households in Georgia and their interpretation
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through working rules has been marked by a high degree of incongruity, seeing
that enforcement levels vary not only from region to region but also from site to
site. Whereas farmers in Samegrelo received one hectare plus more land if avail-
able and benefited from a six-month restitution period during the mid-1990s, eth-
nic Azeris residing in Kakheti received smaller land plots located more distant
from their villages than those of ethnic Georgians residing in the same area who,
it seems, got one hectare plus more land if locally available. It thus seems that
social norms dominating in Georgia, namely preferential treatment of people of
the same origin, had a strong influence on the law’s implementation when distrib-
uting land.

II. Leased land

1. Collective-choice rules: In 1996 a market-oriented reform commenced with
the transfer of use rights to land that was made available for leasehold for a period
of 49 years (see chapter 5.3).2® From 2005 up to 2011, lessees were granted
preemption rights for direct sale, together with preferential payment schemes.
Meanwhile, further means for privatizing formerly leased land if leaseholders
were not interested in acquiring it were instituted in the form of special auctions,
open auctions or direct sale (see section ‘IV. Land privatized” below).?’° The out-
come of the reform — about 55% of the total arable land and 68% of the total
perennials were privatized — was reportedly biased, as the process was said to be
corrupted by influential individuals — members of the local elite and former state
and collective farms — who kept most of the land to themselves either for gener-
ating a steady flow of income through sub-renting or holding for speculative pur-
poses. In particular, it is said that (a) the majority of the (more valuable) land that
was privatized or leased lies near settlements in important agro-ecological areas,
and (b) less state-owned land, “reserve land” of the privatization fund, has been
available for lease. Legal changes in 2005 most probably preserved the status quo
where the majority of available and valuable land is held by a few, formerly in-
fluential individuals.

2. Operational rules: Another family for Atlas.ti called ‘II. Leased land’ was
formed comprised of codes related to leasing land. Using this family as a global
code, all relevant quotations were then listed by the editor (see figure 5-18 below).

(a) Respondents in Samegrelo did not indicate that land in their possession lay
far away from their villages; in contrast, about half of the respondents in both
ethnic Azeri and Georgian inhabited villages in Kakheti reported their land plots
being distant from their villages, from 5 up to 20km.

269 Law on Agricultural Land Leasing (1996); Presidential Decree No. 446 (1998).
20 Law on State-Owned Agricultural Land Privatization (2005).
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Figure 5-18: Global filter for ‘II. Leased land’

(b) The lack of available land resources for lease was of great concern in both
regions. Respondents in the three Mingrelian villages unanimously describe a lack
of land resources, namely pastures as well as agrarian land; the conditions in one
of the villages is exemplifying where 150 families work 70 ha crop land. Moreo-
ver, people criticize the lack of state-owned land for lease.?’! However, people of
all villages repeatedly indicate that (additionally to land allocated to households
in the 1990s) “using others’ land is normal”. There is hence an indication of cer-
tain parcels that are privately owned but left fallow and hence available for use.
The situation in Kakheti looks similar but shows different nuances. There are land
resources to lease from the state but these are limited and no more land is availa-
ble. Respondents in one of the ethnic Azeri populated villages state in particular
the scarcity of pasture land who thus leases pastures from other individuals — it is
the very village where one of the respondents, the outlier, an expert in animal
husbandry, bought formerly leased land in 2008 (at that time the acquisition of
pasture land was legally prohibited).?’”> In both ethnic Georgian dominated vil-
lages the picture looks similar, some people lease land from the state or use others’
land in exchange for products and machinery. (The surrounding area of the vil-
lages is characterized though by huge land parcels that reportedly belong to some-
one from the government.)

3. The comparsion shows that the legal rule to lease agricultural land created a
window of opportunity for opportunistic behavior of a few well-informed and in-
fluential local individuals. Moreover, the outcome seems to have impacted further
juridical developments which in 2005 led to perpetuating the status quo ante by

271 A representative of the Regional Government (Sakrebulo) of Zugdidi stated that ... most
of the lands are already sold on the auction, 60—80% in Samegrelo”, interview on July 10,
2013, Zugdidi (see section ‘IV. Land privatized’ below).

272 See Law on State-Owned Agricultural Land Privatization (2005).
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providing the lessees a right of preemption to acquire the land in leasehold. Rules-
in-use to tilling others’ fallow land or working others’ land in exchange for in-
kind contributions help to maneuver around the constant lack of land reserves.

III. Legally or illegally possessed land

1. Collective-choice rules: As no organizational structure for land registration
had been legally established before 2007 (see chapter 5.4), only a few individuals
benefited from limited systematic and free-of-charge registration at the end of the
1990s (see chapter 5.4).27 (a) Legal changes in 2007 led to the introduction of
voluntary sporadic registration at the National Public Registry (NAPR), which
was legally founded in 2008.2’* The new law targeted two distinct kinds of land
resources, namely those in use before 2007 that were either in lawful or unlawful
possession. This included type I land resources listed above that were allocated to
rural households in the beginning of the 1990s. Lawful possession refers to state-
owned land whose proof of ownership has been verified; the plot is registered by
presenting proof of title together with a cadastral measurement plan of the parcel
and the fee paid at the Public Registry (Art. 2a).?”°> Unlawful possession refers to
land plots and smaller land parcels adjoining a land plot (held under lawful pos-
session) whose steady use has been proven by witness testimonies (Art. 2¢). The
NAPR is entitled to legalize land held in lawful possession; special (land) com-
missions, formed by local so-called self-governmental bodies, are entitled to le-
galize unlawful possession of land. If the commission legalizes the use of land, an
ownership certificate is issued that serves as basis for registering the adjacent land
plot at NAPR.2’¢ The recognition of rights to lawfully possessed and squatted land
for legal persons was legally prohibited beginning in 2012 (enforced by Law in

273 Law of Georgia On Agricultural Land Ownership (1996); Presidential Decree No. 327 on
Urgent Measures for the Initial Registration of Agricultural Land Ownership Rights and
Issuance of Registration Certificates to Georgian citizens (1999).

274 Law of Georgia on Recognising Property Rights Under the Possession (Ownership) of
Physical and Private Legal Entities (2007); Law of Georgia on Public Registry (2008).

275 Moreover, the Law (2007, Art. 2a) refers to “land squatted before 1994, and registered in a
technical inventory archive”.

276 The fee for lawfully possessed land is “transferred to an interested natural person free of
charge” (Law of Georgia on Recognising Property Rights Under the Possession (Owner-
ship) of Physical and Private Legal Entities (2007), Art. 6.1) and for legal entities “five
times the amount of the annual rate of property tax” (Art. 6.2). The fee for unlawfully pos-
sessed (“squatted”) land for natural persons is “10 times the amount of the annual rate of
land tax” (Art. 6.3b); for legal entities it is “100 times the amount of the annual rate of land
tax” (Art. 6.3a). The fee for lawfully possessed land for legal entities changed from 2007 to
2011: “From 1 July 2011, the fee payable for the recognition of the property right to land
lawfully possessed (used) by a legal entity under private law shall be equated to the fee
payable for recognition of the property right to land squatted by a legal entity under private
law” (Art. 7).
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December 2010).277 (b) Legal changes in 2012 led to primary registration and reg-
istration for specifying an area free of charge.?”® (¢) In 2013, the parliament set up
a sectoral voucher program for so-called minor landowners who had registered a
maximum of 1.25 ha land, for rendering assistance for ploughing and harrowing
of their land or to buying fertilizers and other inputs. The outcomes of this pro-
gram thus provide an indication of the role land registration plays today.

The following outcomes are known from the literature: The majority of agri-
cultural land distributed in the 1990s is not registered. Only about 30% of the land
is registered and, thus, land not registered might be registered in someone else’s
name, such as by the state as the new owner. Earlier property-right violations were
geographically concentrated and related to the local administration of towns or
regions, when for example in 2007 private owners apparently gave their property
as a gift to the state or in 2009 when the state registered land on its name in po-
tentially touristic zones and subsequently sold it to a touristic company, even
though the land had already been registered by its former owner in 2008.

2. Operational rules: Three families were created with the Atlas.ti family man-
ager — III. Land registered, IV. Primary registrations as well as Vouchers — and
set in a row as a global filter whose respective quotations were edited in a subse-
quent window (see figure 5-19 below).

(a) In Samegrelo, it was estimated that in one of the villages 95% of the people
did not register their land, although some have bought land that had been previ-
ously registered (see below). Whereas some believed that 90% of the villagers did
not know that they had to register, others claimed that “there are no big lands,
everybody knows what belongs to whom”. People emphasized that registration —
particularly obtaining adequate documentation by getting proof from the archive
and then registering free of charge — only becomes a topic of interest when some-
body is buying or selling land, as using the fallow land of others is generally pos-
sible. Problems especially arose, however, when a buyer claimed “that additional
land belonged to the plot that he has bought”, since the plots, based on earlier
records, have not been geo-referenced. Recognition of adjacent land plots (held
in unlawful possession) through attestation of five neighbors and approval of the
land commissions was considered very costly at GEL 700/ha.

277 Law (2007, Art. 7¥; amended under the Law of Georgia No 3889 of 7 December 2010).
278 Ordinance No. 231 on the Regulation of Certain Issues Related to the Registration of Titles
(2012).
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Figure 5-19: Global filter for ‘IIl. Registered land’

Among the participants of a focus group in Kakheti it was believed that most, at
least more than half of the villagers did not register their land due to high costs
(GEL 700-800 in total), even though it was also mentioned that in 2012 it was
announced on TV that it was possible to register during a limited period, 1.e. in
August and September, free of charge. For this limited-time opportunity, if the
name of the actual owner was similar to the one found in the records, no further
proof from the archives was necessary but only re-measurement and the attesta-
tion of two to three neighbors. “It was easy!”, according to one respondent. An-
other group, however, emphasized the high costs of registering in cases where a
family owned many plots or had land in their possession that was recorded under
different names. For such cases, documentation from the household book was
necessary, which added to the overall costs. Thus, it was said that the majority of
the villagers have been waiting for a government program to register free of
charge. Some respondents also mentioned that the legal rules were changed in
2012 such that land henceforth has to be surveyed professionally — in contrast to
the much cheaper previous practice of using coordinates from Google Maps to
register land.?” Among the respondents of the ethnic Azeri villages, the first
group stated that “some registered at NAPR some years ago with the Shevard-
nadze document, no further measurement” needed. One of the respondents who
registered in 2008 mentioned that he had to pay 50 GEL [20.50 USD] to register
his plot. The other group of villagers estimated that a maximum 30% of the in-
habitants have registered land, as they were also expecting Saakashvili to make
land documentation and registration free of charge. Among ethnic Georgians, the
first group declared that most people did not register even though information was

279 According to participants from focus groups conducted in 2013, the practice of surveyors
themselves using Google Maps to measure land has been widespread.
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widely spread via magazines, by local municipality administrators and on the in-
ternet. One respondent who did register in 2013 revealed having paid 50 GEL to
register a plot located far from the village. In all of these cases — from interviews
that took place in 2013 and 2014 — both farmers and experts recalled a need to
pay for their initial registrations. If problems occurred, people unanimously
agreed to regulate land matters on their own or let surveyors re-measure plots in
question.

(b) As the results for the filter for ‘IV. Primary registration’, the meaning and
effects of primary registrations seem to be ambiguous (see figure 5-20).
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Figure 5-20: Global filter for ‘IV. Primary registration’

According to a legal expert, the constitutional court of Georgia generally decides
in favor of those who have registered land first. Hence, primary registrations have
become a powerful tool leading toward a first-come, first-serve strategy vis-a-vis
land for both the state as well as for individuals: As was illustrated above the state
registers land as the owner, as occurrences in 2007-2008 have shown, also of land
that has been already registered before. (Unfortunately, several attempts by the
author to obtain an appointment for an interview with a representative of the legal
entity entrusted with the privatization of land in state ownership (MoE) were un-
successful, and the last cancelation of an appointment by one of the organization’s
employees on the phone clearly revealed fear about providing information to the
author.) Thus, according to a Georgian land tenure expert (and as will be shown
below), the government registers land as the owner for that the MoE sells the land
to interested (natural or legal) persons by direct sale.?®® On the other hand reports
by a legal expert illustrate how disputes of individuals about dubious borderlines
of agricultural sites turn out positively for those being legally informed and having

280 Interview with a land tenure expert, GIZ, Georgia, July 24, 2014, Tbilisi.
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the means to register first.”8! Besides, another expert informs about primary reg-
istration of land used as alternative source of income by those who speculate on
potentially important logistical or agro-ecological sites.”® Another land tenure
specialist report of severals cases where former agricultural land was designated
as nature conservation area so that people would loose interest and the state sub-
sequently registered the land.??

(c) The voucher program was a very popular means for rendering support to
the agricultural sector, commonly perceived as very positive: All farmers report-
edly benefited from the vouchers, either by having ploughed and harrowed the
land, or by buying fertilizers, machines or any kind of inputs. Whether having
land actually registered in the Public Registry did not play any role to benefit from
the government’s voucher program. But although the program targeted minor
landowners holding land of maximum 1.25 ha, people in both ethnic Georgian
villages in Kakheti give account of assistance rendered to land owners holding up
to 5 ha. Respondents in both ethnic Azeri villages state that only 70-80% of the
people’s land got tilled and that additionally they were allowed to purchasing in-
puts: In one village the remaining plots were too small for a tractor to pass
through; in the other ethnic Azeri villagers describe that the tractor arrived too
late for the soil’s cultivation. In contrast, respondents in both ethnic Georgian vil-
lages state that all of their land got tilled; moreover, people told to have paid on
top to have let more land be cultivated, while others just got the money handed
over without having any ground work done. The handling of vouchers in
Samegrelo underlines the lack of the villages’ arable land resources: The vouchers
were only partially used for the land’s tillage but people mainly benefited from
buying fertilizers and, by adding more money, purchasing machines, e.g. mini-
tractors.

Thus, while villagers were happy to get assistance, the process to keeping con-
trol of and monitoring the appropriate issuance of vouchers by local administra-
tions (sakrebulo) turned out extremely difficult, as is emphasized by a gamgebeli,
1.e. head of administration, in one of the ethnic Azeri villages as well as by (some
well-informed) respondents in focus groups held in Kakheti and Samegrelo. In
line with the aggregated land reserves (as is indicated in people’s household books
which are recorded in the respective sakrebulo) the government transfers vouchers
to the municipalities. Problems appear first of all with view to the fact that the
villagers only need to testify the amount of the eligible area covered by a voucher
orally, without showing any legal proof of title to the land to be tilled. As a con-
sequence, in a few cases not only the household head, but also his wife and his
children applied for vouchers. The administration of vouchers which covered both

281 Interview with a legal expert, interview on June 21, 2013, Telavi.

282 Interview with a government representative of the MoE, Department of Urban Planning on
August 1, 2014, Thilisi.

283 Interview with a wine producer’s operation manager, June 25, 2013, Telavi.
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tilling as well as purchasing machinery and inputs turned out difficult and very
time intensive.

3. Comparison of the ways legally and illegally possessed land was registered
in Georgia with the results of the process indicates that (a), although the initial
law requiring land registration — which mandated loss of right to land titles if not
complied with — eventually had a strong impact, for the majority of respondents
the rule rather constituted a symbolic act, as the costs of formalizing ownership
of plots comprising not more than 1-2 ha were grossly disproportionate to their
benefits. (b) The subsequent legal rule on free-of-charge primary registrations was
enforced as written, although there were no legal safeguards provided to compile
a list of existing rights holders before new registrations were entered into NAPR’s
database. Consequently, this rule did not end up benefitting small-scale agricul-
tural landholders to finally obtain ownership rights but, rather, served the govern-
ment’s interest to further privatize state-owned land according to a first come, first
served strategy. (c) The relationship between legal provisions for benefitting from
the governmental voucher program that targeted landholders possessing regis-
tered land resources of up to 1.25 ha and its realization is characterized by a high
degree of incongruity: first, support was rendered to landholders without requiring
any proof of title; second, support was given independent of whether the land had
been registered before; and, third, the program also provided assistance to those
who possessed up to four times more land than was originally stipulated.

IV. Privatized land

1.Collective-choice rules: The next step in the process of privatizing state-
owned agricultural land started (a) in 2005 and targeted not only direct sale of
leased land (see section II. above) but also public auctioning of non-leased state-
owned resources (see chapter 5.3). Privatization through special auction applied
to land of former leaseholders who were not interested in acquiring the land and
targeted the auctioning of land to local Georgian natural persons and legal entities
(Art 3e) held by the Ministry of Economic Development of Georgia (MoE); for
land not sold at initial auctions, a second, open auction was held for all Georgian
citizens and legal persons of private law registered in Georgia (Art 3f). The law
also now covered type II land resources that had not been sold before (see above).
For the privatization of non-leased agricultural land, a special auction — held only
for local villagers (Art. 13) — would be organized. An open auction would “be
held only if a special auction arranged in connection with the non-leased land has
failed to choose the winner” (Art. 13.1). Art. 2.3 of the law (2005) excludes the
privatization of pastures and cattle driveways. Art. 4.1 of the law (2005) declares
agricultural land used by the Georgian Apostolic Autocephalous Orthodox
Church to be Church property, transferred to the Church’s private ownership free
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of charge under Art. 4.2.2% Legal reforms in 2010 introduced alternative privati-
zation procedures via transferring state-owned agricultural land through auctions,
direct sale and competitive direct sale (chapter 2, Art. 7.1).% An electronic auc-
tion to acquire unleased state-owned land may be initiated by a citizen of Georgia
or a legal entity (Art. 8.1); information of such sales is available on the website of
the MoE.?% In 2012, the Constitutional Court of Georgia declared legally guaran-
teed ownership only to Georgian natural persons to be unconstitutional .?®” As the
recognition of rights to both lawfully possessed as well as squatted land was le-
gally restricted to natural persons from 2012,2% the law since then has also in-
cluded #type Il land reserves which are sold through electronic auction. Though
pastures were excluded from privatization by the law in 2005 (Art. 2.3), legal
changes in 2010 (Art. 4.1 (bb.a)) allowed for privatization of pasture land leased
out before July 30, 2005, thus having a retroactive effect. Cattle driving routes are
still kept exempt from privatization.

In 2007, the President of Georgia launched the “100 Agricultural Enterprises”
initiative that targeted the privatization of land parcels of more than 50 ha, to be
sold to both domestic and foreign investors under specific conditions, such as set-
ting up processing plants on estates acquired under preferential financial terms.
These purportedly direct and competitive direct sales of state land were based on
a decision of the Government of Georgia, carried out under mandatory investment
conditions, and the legal foundations for transferring land through (competitive)
direct sale were introduced via legal changes in 2010.2% According to the litera-
ture, the procedures initiated in 2005 targeting direct sale of leased land were often
said to be delayed; auctions organized by the local administrations were report-
edly biased, seeing that by and large the population did or could not participate
due to missing information. Accordingly, legal changes in 2010 charged the MoE
with the organization of auctions. Response to the reforms launched for (compet-
itive) direct sales was allegedly low; a prominent example, however, was a direct
sale to Ferrero, which at first found cemeteries among its acquired land reserves.

2. Operational rules: Now specifically including hazelnut processors and wine
producers in my qualitative analysis, here the acquisition of their land resources
(if there were any) is analyzed by examining codes summarized by Atlas.ti within
a filter called ‘study II: land’. In Samegrelo, a Ferrero employee disclosed that the
sub-branch was founded in Georgia in 2007 under preferential terms; the land sale
to Ferrero at a cheap rate was linked to “the following investment conditions: you

284 Further free-of-charge transfers through direct sales applied "to citizens of Georgia who
lived or still live on occupied territories and remain homeless" (Law 2007, Art. 6.1), based
on decisions made by the President of Georgia upon proposal by the MoE.

285 Law of Georgia on State Property (2010).

286 See www.eauction.ge; Www.nasp.gov.ge.

287 Law of Georgia on Agricultural Land Ownership (1996).

288 Law of Georgia on State Property (2010, Chapter 2, Art. 7.1).

289 Law of Georgia on State Property (2010).
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had to invest a certain amount; if you buy this land for that price you have to
employ a certain amount of people, and you have to build something (...). We
brought hazelnut dryers”.?° In total, the company acquired 4,000 ha of land in
Samegrelo, mainly from the state but also from local people who initially were
against the launch of Ferrero’s plantations in their neighborhood. The purchases
were organized step by step in 2007-2008. After the finding of cemeteries and
third-party claims to approximately 300 ha of the sites Ferrero just had acquired,
the company complained to the government, returned the land and asked the gov-
ernment to replace it. The so-called Shevardnadze documents that Ferrero re-
ceived as titles to its land were seen very critically by the company as “simply
prints, not geo-referenced, fake”. Hence, the respondent from Ferrero went him-
self to the field: “Mainly the land problems solving process is...that you go to the
plot to understand the problem, is it occupied or is it just claimed illegally, or
you... but however, if there is a significant problem...our main interest, our main
target is ‘don’t go against the local population’, refer to the government again and
let them solve the problem”.?!

Likewise one of the hazelnut processors interviewed had acquired land from
the state and declared similar problems: Of the 160 ha that the firm held in total
in 2013, about 20 ha of land bought by auction in 2006 was still pending due to
third-party claims, and court cases were still ongoing.?*? In contrast, all three wine
producers in Kakheti have land under their ownership that was mainly bought
from individuals who had held unregistered land: The first firm, holding 300 ha
of land, mainly bought land privately in fragmented, scattered plots (each of 90,
60, 30, 16, 6 and 4.5 ha in size) whose different localities represent specific wine
sorts, such as Tsinandali, Alexandrauli, Mujuleturi or Saperavi.?***** But since the
people selling their land owned several plots of small size, the firm had to nego-
tiate heavily before being able to get the land registered in the Public Registry: In
one case, 60 peasants were involved, who altogether held Shevardnadze docu-
ments for 170 plots, which totaled only 10 ha in the end. The second comapny
held 450 ha of land in 2013; about 230 ha were initially leased and bought in 2005
by direct sale (the main plot is 9 km distant from the firm, the farthest is 32 km
away and some is located in-between, about 16 km); more land was subsequently
leased and then acquired or bought outright, when available. The third of the three
companies bought 120 ha of land in 2008 from individuals as well as from smaller
wineries who had to give up their business as a consequence of Russia’s ban on
Georgian agrarian produce (2006-2013); however, the process took quite long, as

2% Interview with the Head of General Affairs Department at LLC AgriGeorgia/Ferrero Loca-
tion Georgia Industry on July 8, 2013, Zugdidi.

211bid, July 8, 2013.

292 The legal expert explains that "an old owner can go to the court and sue not the new owner
but the Public Registry for adopting this decision"; interview on June 21, 2013, Telavi.

293 Interview with ibid. on June 21, 2013, Telavi.

294 According to the legal expert, there are 18 appellation wines in Georgia (ibid.).
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not much land was available in the region, and finally registering unregistered
land plots was time consuming. By 2013, the firm held a 50 ha piece for the ap-
pellation Naparauli, plus 20 ha of Kindsmarauli as well as 50 ha of fallow land on
which 5 ha of further grapevines are planted annually.

3. Comparison shows that the rules intended for the sale of state-owned agri-
cultural land in Georgia appear to be in line with the working rules that have been
applied and enforced as written. But considering that the land had initially been
registered as state-owned and was subsequently sold without due consideration of
any existing rights, the government can be said to have intentionally infringed on
some people’s rights to own land.

5.2.2.4 Governance of land to be privatized

Following the analytical categories of the IoS framework along the present four
action arenas, namely (1) distributed land, (11) leased land, (111) registered or il-
legally possessed land, and (IV) privatized land, the following part gives an over-
view of how organizational arrangements were set up to governing the process of
land privatization.

(I) Distributed land

Regulations stipulating the distribution of land were ratified by the Cabinet of
Ministers in 1992. For implementing and monitoring the privatization process, a
State Committee of Land Resources and Land Reform of Georgia was established
(see chapter 4.2), while land commissions, comprised of members of the local
administration became in charge of distributing agricultural land, and certificates
(ADRs) were issued by sakrebulos beginning in 1992. As findings of the focus
groups I conducted have shown (see chapter 5.2.2.1), land was partially distrib-
uted under different historical and geographical conditions and, as is known from
the literature (see chapter 1.2), under considerable influence from the local elite,
meaning members of the local administrations and former kolkhoz and sovkhoz
leaders. Moreover, it was reported that ethnic Armenian and Azeri minorities were
discriminated against in the allocation process. As also reported, employees of the
Ministry of Agriculture and Food Industry (MAFI) tried to block USAID’s reform
initiatives, leading to new institutional arrangements that resulted in organiza-
tional changes which thenceforth, for example, authorized the Ministry of Agri-
culture and Food (MoA) to collect (statistical) information on land resources.

(IT) Leased land

Beginning in 1996, the process of leasing out state-owned agricultural land be-
came a responsibility of the municipalities, which acted through local offices of
the State Department for Land Management (SDLM), which was in charge of the
management of land resources until 2004 (see chapter 4.3)*>. At the same time,

2% Interview with a land tenure expert, GIZ, Georgia, June 15, 2013, Tbilisi.
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the Bureau of Technical Inventory was put in charge of surveying and registering
apartments and buildings, the Ministry of Environmental Protection for the ad-
ministration of land resources vis-a-vis the quality of their soils, while the Minis-
try of Agriculture and Food kept (statistical) information on land resources. Over-
lapping competencies among the State Department and the other Ministries com-
bined with political influence, control and corrupt practices led to the mismanage-
ment and underfunding of the SDLM. The decision to gain assistance from many
donors for the process of formalizing agricultural-land property rights was made
within the SDLM, whose leadership endeavoured, according to an expert, to gain
as much (financial) support as possible, without being aware of the differences
between the technical approaches and procedures of various donors.?”® However,
an NAPR government representative emphasized that the NAPR had preferred to
only apply for an extension the KfW project — in order to minimize dealing with
the multiple and even conflicting approaches of different donors — but the GEL
30M [USD 12,149.400] due for the almost ten-year long cooperation with KfW
beginning in 2000 was still pending and needed to be repaid by 2039.%°7 Due to
the many problems plaguing the SDLM, it was eliminated, its cadastral data was
transferred to the NAPR between 2004 and 2006, and surveying of land was
handed over to the private sector.

(I1T) Registered or illegally possessed land

Beginning in 1997, USAID and Booz Allen Hamilton were engaged to support
privatization of agricultural land, conducted by the subsequently founded Associ-
ation for the Protection of Landowners’ Rights (APLR). The latter was created in
1998 and became the leading figure in formulating and implementing legal rules
that targeted land privatization and formalization (see chapter 4.4). Thereby, the
organization developed from being an advocate for newly created (small) land-
owners to a consultancy corporation for large landowners; it also assisted the gov-
ernment’s large infrastructural projects, developed on agricultural land previously
registered by villagers.?’® Meanwhile, the organization is deeply entangled within
political networks:** It was established by Vano Merabishvili, who served as its
president from 1996-1999; he was then appointed Minister of the Interior from
2004-2012 and named Prime Minister by President Saakashvili for a half-year
term until the 2012 October parliamentary election and the ensuing change of
government. Moreover, APLR directly participated in the development of land-
registration procedures and setting up of the registration system, while its leaders
systematically became part of the Georgian government. As mentioned by one

2% 1bid., June 15, 2013, Tbilisi.

2T Interview with a government representative of NAPR’s International Relations Department
on July 12, 2013, Thilisi.

2% Interview with a representative of the Ivane Javakhishvili Tbilisi State University, Division
of Human Geography, July 24, 2014, Tbilisi.

2% Interview with a land tenure expert, GIZ, Georgia, June 15, 2013, Tbilisi.
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respondent, “for five of them at least, in the Ministry of Economy, Ministry of
Justice, even Ministry of Interior, even Prime Minister, he [i.e. Merabishvili] was
then... So it was a quite influential think tank”.*% According to some experts, it
is a feature of the Georgian political system that a number of NGOs have been
closely incorporated into the political processes and become tantamount to being
governmental bodies:*°! “So there is an NGO, nothing special, but once their rep-
resentatives move to the government they just pick up from those NGOs who
fulfill the things what they need”.’%? Besides, as was emphasized by the same pro-
fessional, “many former government members have established their own NGOs
and now are part of civil society, and [I mean] a lot of them, almost everyone”.3%
As he explained, “this is how it works: it is a small society, and people are quite
flexible, especially when they had or still are having influence, they know how to
transform themselves in order to be a player in the politics and social life of the
country”.>% He also emphasized, however, that “an NGO should not be interven-
ing in the things that are purely governmental responsibilities, and the other way
around. This is important. But, unfortunately, we don’t have such checks and bal-
ances quite well established”.’%

Since competencies were moved from SDLM to NAPR in 2004, registration of
land has been under the umbrella of the Ministry of Justice (MoJ). Meanwhile,
the Ministry of Economy and Sustainable Development (MoE) has been in charge
of selling agricultural and non-agricultural state land and urban land planning,
whereas the Ministry of Agriculture (MoA) has been responsible for land man-
agement, land use planning, monitoring, and alienation of land. Forest manage-
ment has become the task of the Ministry of Energy and Natural Resources,** and
the Ministry of Environment Protection has taken charge of national parks and
protected areas.*?” Local self-government bodies (sakrebulo) oversee non-agricul-
tural land in coordination with the MoE. However, this governance system — com-
prised of a number of legal entities, each engaged with duties related to different

3% nterview with a representative of the Ivane Javakhishvili Tbilisi State University, Division
of Human Geography, July 24, 2014, Tbilisi.

301 Stated by several experts in interviews hold in Tbilisi and Telavi during June to July 2013
and July to August 2014.

392 Interview with a representative of the Ivane Javakhishvili Tbilisi State University, Division
of Human Geography, July 24, 2014, Tbilisi.

39 Tbid., July 24, 2014, Tbilisi.

3% Ibid.

395 Ibid.

39 The Ministry of Energy was merged in December 2017 with the Ministry of Economy and
Sustainable Development (MoE), with the latter becoming its legal successor (see
http://www.energy.gov.ge/show%20news%20mediacenter.php?id=793 &lang=eng).

397 Likewise, in December 2017, the Ministry of Environment and Natural Resources Protec-
tion was combined with the Ministry of Agriculture to form the Ministry of Environmental
Protection and Agriculture (see http://moa.gov.ge/En/News/4401). When running an inter-
net search to obtain information from a website for the newly formed governmental body,
the search engine directly connects to the MoE (see http://www.moe.gov.ge/en/home).
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land reserves but under the control of the MoE at its very top level — lacks synergy
and coordination.*%

The process for compiling the country’s land register and maintaining existing
records consists of two components: (A) the parcel, represented via a map or plan
based on information derived through (i) demarcation, (i1) indication and (iii) sur-
veying, and (B) its owner or registrant, who is seeking (iv) registration of state
grants (v) adjudication of existing rights and/or (vi) conversion of deeds (Simpson
1976: 219; see figure 3-4 chapter 3.2.3). In order to trace the genesis of the manner
in which the Georgian register and cadaster was compiled, these six elements are
used to help structure the following investigation.

(A) The choice for defining an appropriate unit of record depends on the pur-
pose of registration, which could include recording the varying sizes of land plots,
their soil quality and hence their (fiscal) value, or grouping severals plots into
either a single unit of operation where land planning is concerned (regulatory) or
forming a unit of ownership, regardless of whether the land plots in question are
contiguously located, to give emphasis to particularities of ownership. By defin-
ing land plots according to individual units of use, apparently mainly fiscal mo-
tives led to NAPR’s guidelines to collect land information plot-wise.>* (i) Seeing
that no national coordinate system had yet been set in place, no demarcation of
boundaries was realized, but vaguely defined general boundaries were used (see
figures 5-21 and 5-22 below); given that both kinds of issued certificates of land
ownership, namely ADRs and CLOs, were not (adequately) geo-referenced, (ii)
the official positioning of a parcel’s boundaries by indication was thus only real-
ized after on-site surveying and registration in the Public Registry; as presented
above (see chapter 4.4), the (iii) surveying techniques used by the two main donors
(i.e. USAID and KfW) differed: KfW made use of photogrammetry on household
plots and the remaining state-owned land, leading to GPS-based digital maps;
thus, only subsequent surveying would provide the final cadastral plot boundaries.
Meanwhile, USAID used traditional field-surveying techniques on privatized land
plots, resulting in non-georeferenced land parcels and ownership certificates.

3% Interview with a land tenure expert, GIZ, Georgia, June 15, 2013, Thbilisi.
399 Regulation No. 509, Art. 1.5 (2011).
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Figure 5-21: Example (1) on parcel demarcation  Figure 5-22: Example (2) on demarcation

The primary registration of property, usually conducted by state officials, was
initially realized by privately licensed, sub-contracted surveyors hired by the
APLR who rendered support to small- and large-scale agricultural land owners
via a limited number of surveyance professionals trained by APLR.*! Later, af-
ter having become a self-financed private company, the APLR was involved in
the country’s large-scale infrastructure projects which resulted in the eviction of
people from their titled land, as commission-based surveying activities, carried
out “quick and dirty”, had resulted in imprecise and vague indications. Moreo-
ver, instead of measuring the plots in accordance with the documented property-
right indications — primarily the total size of the property, as indicated in the
Shevardnadze document — the survey work was done on an empirical basis of
what could be seen and, thus, included whatever area was fenced in.’!' As a re-
sult of both the vague indications and the conflicting measurement techniques of
the two main donors, and with due consideration of the time that had passed until
the first registration was even entered into the APLR’s database, the NAPR lead-
ership stipulated remeasuring of the ground on-site and keeping the donor or-
ganizations’ old records to later compare possible changes in ownership over
time.

3107t is reported that 700 people benefited from this training, namely “all those surveyors that
you today find on the market”, according to a land tenure expert, GIZ, Georgia, June 15,
2013, Thilisi.

3 Interview with a government representative of NAPR’s International Relations Department
on July 12, 2013, Thbilisi.
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(B) Registration of owners and their respective interest in a particular plot of
land — while at the same time requiering to consider any further subordinate or
derivative interests affecting land ownership — commenced with (v) free-of-
charge systematic adjudication led by the APLR (in collaboration with its part-
ners, i.e. Booz Allen Hamilton, USAID and Terra Institute), which ended up only
covering a part of the agricultural land reserves in Georgia. After USAID’s com-
pletion of the LMDP’s two project cycles, adjudication was legally changed to-
ward a sporadic adjudication process, while surveying activities were shifted to
the private sector. As any existing right of ownership had to be renewed by re-
measuring and registration in the newly founded Public Registry by mid-2011,
the (vi) conversion of deeds, meaning possible proof of title based on ADRs and
CLOs, was ignored but subordinated to “deeds” registered thereafter. When pri-
mary registration became legally free of charge, the government implemented the
(iv) registration of state grants, either in potential touristic zones, where ascer-
taining of existing rights was simply neglected and people lost titles to their for-
merly registered land or, for non-registered land, where the government shifted
ownership rights back to the state.

When discussing the above-described procedures for formalizing property
rights in Georgia with experts, a central-government official stated that there were
“a lot of reforms in the previous years concerning the registration (...) policies”,
and a representative of the Ministry of Agriculture confirmed that “laws on that
[formalization] changed a lot”.>'> However, whereas the previous organizational
structure lacked transparency and independence, the more recent organizational
set-up is said to provide these features by separating customers’ applications from
the final registration process,’'® as a means for guaranteeing that, for example, an
applicant’s ethnicity does not play any role in properly registering her property.>'
Although the management of registrations and the cadaster is centralized, cus-
tomer service was then decentralized throughout Georgia. In practice, according
to one NAPR representative this means that, for sale-purchase agreements for ex-
ample, “it is not mandatory to go to the notary when you buy your property, you
can come directly to our office, or to our authorized users”.*!'> With this setup, the
front offices of NAPR are decentralized, so registering land is possible in many
outlets throughout Georgia at NAPR’s so-called authorized users, such as banks,

312 Interview with a government representative of the MoE, Department of Urban Planning on
August 1, 2014, Thilisi; interview with a government representative of the MoA, July 13,
2011, Thilisi.

313 Interview with a government representative of NAPR’s International Relations Department
on July 25, 2014, Tbilisi.

34 Interview with a representative of the Ivane Javakhishvili Tbilisi State University, Division
of Human Geography on July 12, 2013, Tbilisi.

315 Interview with a government representative of NAPR’s International Relations Department
on July 25, 2014, Tbilisi. According to the same expert, legal grounds to become one of
NAPR'’s authorized user is a Memorandum of Understanding’.
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insurance companies, notaries or surveyors.>'® These organizations work inde-
pendently of centralized back offices, where applications are examined together
with relevant land documentation and, eventually, registered.’!” It is worth noting
that, although applications might be dismissed when inaccurate cadastral infor-
mation is delivered, where for example no surveying has actually taken place — as
learned from interviews with farmers, local government representatives and ex-
perts — in some cases, “land surveyors just copy/paste some coordinates from the
maps, that they had from these old cadastral maps... And it is accurate in the end,
but they don’t go to the field”.3!33!° However, if someone registered in 20042005
without having provided any graphic information — as the former registration sys-
tem was not yet based on a cadaster — the NAPR expert explained that “you can
now specify it, apply, and provide a cadastral plan with all these documents, it is
free of charge” 3%

The current governance structure for formalizing land ownership is, thus, based
on hybrid governance (see chapter 3.1.5), an institutional arrangement that con-
nects many formerly loose decision-making points. This is in line with meeting
the criteria for recognizing the boundaries of a local unit mentioned above (see
chapter 3.2.2): (i) control, (i1) effciency, (iii) political representation, (iv) equita-
ble distribution of costs and benefits, and (v) self-determination (Ostrom et al.
1961: 835).

Local units in the present example meet the condition of (i) control, in that
NAPR clients can obtain the relevant services required for property registration,

316 Interview with a government representative of NAPR’s International Relations Department
on July 25, 2014, Tbilisi. The NAPR has its main office in Georgia’s capital, Tbilisi, in the
newly erected Public Service Hall, in addition to ten regional offices; it also “cooperates
with more than 350 private entities such as banks, real estate companies, notary offices and
others involved in the real property market. These entities have access to the Public Regis-
try’s databases and are authorized to receive citizens’ applications for registration” (Rolfes,
Jr., Leonard & Grout (2013: 4).

317 Interview with a government representative of NAPR’s International Relations Department
on July 25, 2014, Tbilisi.

318 The current practice for measuring land is based on CORS (Continuously Operating Refer-
ence Stations), which is said to be “much better than GPS, because the public registry [em-
ployees] actually can see whether the land surveyor went on the field or not. They can
monitor CORS devices online and can see whether someone actually measured at the loca-
tion or not”, according to a government representative of NAPR’s International Relations
Department on July 25, 2014, Tbilisi. Moreover, “it is faster, it is more precise, for exam-
ple whereas GPS devices might have deviations of 10 to 15 meters, CORS has only several
centimeters”, according to an interview with an expert of TI Georgia on July 25, 2014, Tbi-
lisi.

31971 also learned that NAPR provided all certified surveyors with the orthophotos produced by
KfW which, if no changes occurred, were allowed for the registering of land (interview
with a government representative of NAPR’s International Relations Department on July
25,2014, Thilisi).

320 Interview with a government representative of NAPR’s International Relations Department
on July 25, 2014 Thbilisi.
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either at one of NAPR’s local offices or at authorized users; (i1) the governance
system has also created an efficient structure in the sense that the system allows
for boundary criteria to be changed and adapted, the technology in use is applica-
ble and employees are adequately skilled to facilitate the organization’s undertak-
ings. The latter point though was viewed critically by one expert though, seeing
that these employed are “new-comers (... who) do not know much about the sys-
tem, because mostly they are lawyers, and lawyers don’t know anything about
cadastres”.*?! The criterion (iii) political representation is met by providing the
service on an adequate scale (size and feasible number of administrative units
providing the good) to the appropriate target group, here the public, according to
decisions made in the common interest and also taking account of informal pro-
ceedings. The organization’s set up for offering its services, with its administra-
tive split into front and back offices, enables it to operate on an appropriately
broad scale by giving authorized users the right to easily and publicly access front
offices located throughout the country, as at least banks and notaries are to be
found in smaller towns. Political representation founded on unbiased rulings is, in
principle, guaranteed by the agency’s legal subordination to the Ministry of Jus-
tice of Georgia. The short-term authorization of free-of-charge initial registrations
for a three-months period in 2012, as announced via television commercials by
the former government, was undertaken explains one expert “because (...) it was
a pre-election period and the former government decided to register free of charge
to get votes, and that is why they cooperated and they got involved”.3??> Mean-
while, others paid for initial land registration, illustrating how property registra-
tion has been used as a populist measure.

(iv) The equitable distribution of costs and benefits has been a sensitive issue,
since even though the institutional change toward registering ownership might
bring about economic vitality (see chapter 1.2), the restructuring of the govern-
ance system involved considerable social and economic costs. (v) As, according
to an NAPR representative, the organization is both financially independent and
legally competent to take its own decisions, such as splitting up front and back
offices or the choice to implement compulsory sporadic registration, the entity’s
self-determination seems to be warranted and financially apt for internalizing the
public good. However, considering that the Public Registry only provides private
titles to landed property, the organization lacks means for providing institutional
arrangements based on home rule for the country’s pivotal land resource: pasture
land. Empirical results in Georgia “on one of the most celebrated hypothetical
cases in the law-and-economics literature” (Ellickson 1986: 624), that is Coase’s
(1960) famous cattle trespass dispute, show a traditionally rooted “pro-cattleman

32! Interview with a representative of the Ivane Javakhishvili Tbilisi State University, Division
of Human Geography, July 12, 2013, Tbilisi.
322 Interview with ibid. on July 12, 2013, Thbilisi.
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‘fencing out’ rule that many grazing states [in the U.S.] adopted during the nine-
teenth century” (ibid.: 660).%* In Georgia, where due to its mountainous nature
“the tradition of running cattle [i.e. mainly sheep] at large remained strong” (ibid.:
661), open-range rules apply, with the government being responsible for the
maintenance or renewal of adjoining trespassing routes.*** The assignment of pri-
vate rights to pasture land though has forced animal breeders to either lease pas-
ture land from individuals who at the time could afford to buy formerly leased
land or to graze their animals at home;*? it is also reported that, in some cases,
municipalities have registered pasture land for common use.?*® The focal point
closely connected to home rule and self-determination is to successfully internal-
ize a public good, namely both its private and social costs and benefits (Pigou
1920). The individualization of collective grazing land might fuel competition
over the country’s particularly scarce winter pastures and, hence, generate con-
siderable private and social costs.

As presented above (see chapter 3.2.2), the criteria for comprehensively under-
standing and assessing the performance of a polycentric governance system con-
sist of examining patterns of (1.) cooperation, (2.) competition and (3.) conflict
among the entities working within it — in this case, the Public Registry’s govern-
ance system (Ostrom et al. 1961).

1.Cooperation: The involvement of various actors of the private sector, such as
banks, notaries, and surveyors — so-called authorized users — enables many people
easily gain access to the organization’s services. By decoupling the service for
applying for property registration (front office) from its subsequent assessment
(back office), this structure impedes the likelihood of opportunistic or discrimina-
tory behavior. However, with regard to general cooperation among all legal enti-
ties involved in the present governance structure, the information they generate is
hardly shared among each other.*?” Thus, the decoupled organizational structure
has its advantages for those seeking to register but, at the same time, evidently
allows the government to generate asymmetric information.

2. Competition.: The government of Georgia set up a fee-based contracting sys-
tem for covering the costs of property registrations, with a standardized price to

323 Here, Coase (1960) describes a reversal of liability rules from “property-rule protection of
the rancher to liability-rule protection of the trespass victim” (Ellickson 1986: 626). He
also provides support for the pro-cattleman rules in the northern states of the U.S.; how-
ever, western states in the U.S. also adapted statutes to rule on “specific fence technologies
that farmers can employ to revive their rights to recover for trespass damages” (ibid. 1986:
660). Pro-cattleman rules are the legal opposite of “the traditional English rule that the
owner of livestock is strictly liable for trespass damage” (ibid. 1986: 660).

324 Interview with an expert on sheep herding and exporting on July 13, 2011, Thbilisi.

33Focus group in Kakheti, July 2, 2013.

26Interview with an academic expert on August 10, 2011, Thilisi.

327Land resources are administered under the legal umbrella of the MoJ; further administrative
bodies that relate to land resources include the MoE, MoA, Ministry of Energy and Natural
Resources, Ministry of Environment Protection as well as local self-government bodies.
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be paid by NAPR clients, regardless of whether they apply at one of NAPR’s
Public Service Halls or at a branch of the Registry’s authorized users.*%3* NAPR
clients thus benefit from a quasi-market choice situation: The provisioning of the
public good, separated from its production and offered in accordance with specific
performance criteria, is therefore not directly subject to rivalry but is, rather, built-
in within a self-regulating system.

3. Conflict resolution schemes are, according to an NAPR representative, avail-
able in cases where an application is rejected: “you can call the hotline (...) and
if it 1s stopped, the registrar also indicates the reason why it was interrupted. And
the cititzens have one month for providing all the documents or missing docu-
ments or any errors in the documents”.3? If the applicant, having paid the regis-
tration fee of GEL 50 in advance, provides the missing information in time —
which could include remeasuring their or a neighboring parcel, due to overlapping
indications — the application will be successfully entered into the database; if not,
the applicant must start the application process again from scratch.**! As was re-
ported by a legal expert, many court cases followed the introduction of digital
registration, mainly due to acquisition of land that was left unregistered.**? Here,
“[a]n old owner” was able to “go to the court and sue not the new owner but the
public registry for adopting this decision” regarding their property.>* Today,
however, the chance of former “owners” being able to claim rights of ownership
has been reduced to almost zero, according to the expert.>** According to another
expert, many Georgians have not been registering because they are “only slowly
understanding the legislation”. As the “legislation becomes more regular, people
will understand and approach the law [to register]. ... With time, that will be
solved, step by step”.>* But, as was said during one of the focus groups in Zug-
didi, “[p]eople’s main motivation to register is if somebody else wants to buy their
land. Otherwise, usually they can’t see the need”.**° This situation arises because,

328 Regulation No. 509, Art. 2a. According to the representative of NAPR’s International Re-
lations Department, “[f]or notaries and state authorities this service is free of charge. We
give this authorization access free of charge. But others...the private sector are paying for
this authorization, annually. For example, surveying or real estate companies pay an annual
fee of 5S00GEL; banks 1,000GEL. But for others it is free”, interview on July 12, 2013,
Thilisi.

3291t is interesting to note that “Public Service Hall” is translated into Georgian as “House of
Justice” (iustitsiis sachli).

330 Interview with a representative of NAPR on July 25, 2014, Tbilisi.

331 Interview ibid. on July 25, 2014, Tbilisi.

332 Interview with a legal expert on June 21, 2013, Telavi.

333 Interview ibid. on June 21, 2013, Telavi.

334 Ibid.

33 Interview with a representative of a former Deputy Agriculture Component Leader, EPI
(USAID), then FAO, Georgia, on August 4, 2014, Tbilisi.

336 Focus group in Zugdidi, July 8, 2013. According to findings from the focus groups, further
factors that led people to register land include campaigns of NGOs, observing neighboring
villages with land-related problems, local gamgebeli who motivated local citizens (in the
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according to a land tenure expert, “neither the surveyor, NAPR, nor any other
governmental agency is responsible for the measurement’s accuracy” but, instead,
the sanguine potential land owner.>*” As expressed unanimously by the experts,
the reason for this confusion stems from the lack of legal requirements for sur-
veying techniques and cadstral standards. On the other hand, as was described by
an NAPR representative, the Public Registry consists of “two databases within
the registration database: a textual database, with textual information on the prop-
erty, and a graphic cadastral database. They are linked to each other with a cadas-
tral code”.3*® However, as was stated by a land tenure expert, those being respon-
sible at the NAPR, “[t]hey think that technology is the solution to everything.
Technology is nothing unless the individual, or a group of individuals, donot [...]
use the technology properly. So, they introduced this technology [...] so fast that
they probably thought much less about the purpose of the technology and how to
use it”.3%

The governance structure of the organization for formalizing property rights,
comprised of public and private entities, is thus built on a hybrid structure but is
not especially marked by polycentricity. The provisioning of the public good, sep-
arated from its production and offered in accordance with specific performance
criteria, is not directly subject to rivalry but is, instead, ensconced within a self-
regulating system. The system of conflict resolution, though, is questionable, see-
ing that in cases where an application is rejected, the registration fee paid in ad-
vance becomes a sunk cost that has to be invested again for a new application. As
applications can be rejected due to overlapping measurements, the initial registra-
tion information entered into the NAPR database is given extraordinary power to
block ensuing entries, although no further litigation mechanism is set in place to
mediate the problem.

(VI) Privatized land

Legal changes in 2005 paved the way for the privatization of state-owned agricul-
tural land, first, to primary local leaseholders; second, to local legal entities; and,
finally, to the public (see chapter 4.3). Essentially, lessees enjoyed a right of
preemption and preferential payment schemes that enabled acquisition up to 2011.
Acquisition of the remaining unused (vacant) state-owned agricultural land was
first opened to physical persons and legal entities registered in Georgia through
special auctions. At this point, such land could only be sold on the initative of a
Georgian natural or legal person through open auction by the local sakrebulos,

case of the two Azeri villages). Meanwhile, reasons not to register were mainly associated
with financial obstacles.

337 Interview with a land tenure expert, GIZ, Georgia, July 24, 2014, Tbilisi.

338 Interview with a representative of NAPR’s International Relations Department on July 12,
2013, Thilisi.

339 Interview with a representative of a former Deputy Agriculture Component Leader, EPI
(USAID), then FAO, Georgia, on August 4, 2014, Thbilisi.
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while the MoE prepared a purchasing deed which served as proof of title to be
registered at the NAPR. In 2007, the government initiated direct sale of large-
scale agricultural land parcels through the MoE in cooperation with the APLR and
the MoA. The privatization of adjacent land plots based on local land-commission
testimony about land being held in unlawful possession, likewise beginning in
2007, was characterized by an expert “as ‘a kind of amnesty’ for people occupying
land [...] although not many took advantage during these times”.>* From 2011,
the leasing of agricultural land became prohibited, whereas land could be acquired
through on-line auction or by direct sale from the MoE.

Pasture land, in leasehold prior to July 30, 2005, became subject to privatization
in 2010 if the lessee had purchased the land before May 2011. Since then, the
remaining pastures have been leased out directly or through auction by the MoE.
As explained by a legal expert, the MoE announces public auctions on its website

but not locally:**!

If the MoE wants to sell some land, it consults with the MoA on individual parcels,
although the MoA is not obligated officially to participate in this process. But the doc-
ument comes and the attached suggestion is as such: ‘Would you mind if we try to sell
this parcel, if you think it is agriculturally important, or selling this parcel in this way
wouldn’t harm our’ ... and things like that. And the MoA provides some consultancy in
this regard. But again, it is entirely the prerogative of the MoE to sell this land plot.

That’s how it operates now.>*?

Consequently, a hazelnut producer from Zugdidi said that he needed to constantly
monitor the site for about a year until he found a suitable piece of land.**

The agricultural land governance structure in general is marked by a division
of competencies among many legal entities, with the Ministry of Economy and
Sustainable Development of Georgia, which is in charge of privatizing land under
state ownership, playing a predominant role. The governance structure for the or-
ganization for formalizing property rights, comprised of public and private enti-
ties, is built on a hybrid structure but less marked by polycentricity than is typical
for such structures.

5.2.3 Evaluating the outcomes

The evaluation of outcomes — the assessment of costs under alternative institu-
tional arrangements — is the final step taken in the present analysis. The distribu-
tion of costs within the context of Georgian agricultural land privatization is esti-
mated here according to the degree to which people’s entitlement to land has been
protected over time (see chapter 3.1.4). The initial assignment of rights has been

340 Interview ibid. on August 4, 2014.

34! Interview with a legal expert on June 21, 2013, Telavi.

342 Interview with a representative of a former Deputy Agriculture Component Leader, EPI
(USAID), then FAO, Georgia, on August 4, 2014, Tbilisi.

343 Interview with a hazelnut producer on July 8, 2013, Zugdidi.
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decisive with respect to gaining legal status, because entitlement based on either
property or liability rules disparately impacts the ex ante or ex post timing of in-
terference, who has to commence bargaining, who has to bear the costs of the
transaction and litigation, and, thus, sets incentives for the tendency of interfer-
ence. A property rule is an entitlement that provides right-holders with the highest
degree of security (i.e. from interference from others and, if so, not to bear any
related costs), whereas entitlement based on a liability rule make intrusion more
likely and protecting people’s rights costly for them.’** The present section thus
traces the relational character of people’s agricultural land ownership rights over
time in Georgia.

Regulations enacted by the Cabinet of Ministers granted eligible households a
(claim) right to possess a specific amount of #ype [ land, distributed by a property
rule,** which was then given legal capacity by law based on a decision of Parlia-
ment in 1996.%° However, the majority of new land owners were reportedly left
without any proof of title, and former records in the archives on people’s land use
during the Soviet era were ignored. At the same time, the Parliament enacted a
law requiring the registration of ownership via a legal entity which had not been
formally set up yet.>*” As a result, with the introduction of these two inconsistent
principles, those who did have proof of title lost their relevant qualification again,
while those without a title could hence only claim recipient rights, that is ‘imper-
fect’ claim rights, as no specific duty bearer could be specified. People’s former
fully protected entitlement was in this manner changed into a liability rule, which
left both those with and without titles, even though to different degrees, vulnerable
to the actions of others, to wit giving others the privilege to intervene, while the
responsibility for bargaining ex post and bearing the costs of stopping intervention
rested with the actual right-holders. By the end of the 1990s, new ownership cer-
tificates were fabricated and issued systematically by USAID together with sur-
veying done by newly trained surveyors — a process that was marked again by
both inaccuracy and insufficient distribution to the new land owners.*** In 2007,
President Saakashvili authorized a sporadic registration process;** the associated
surveying work though, after having merged the dissimilar data produced by the
various donors, did not actually result in people gaining proof of title and was then
only used by NAPR registrars to track the historical record of land plot boundaries
for later registrations. A new law in 2007 required the actual right-holder with

344 Entitlement via an inalienability rule prevents any transactions from taking place (see
chapter 3.1.4).

345 Resolution No. 48 (1992); Resolution No. 128 (1992); Decree No. 503 (1993).

346 Law of Georgia On Agricultural Land Ownership (1996).

347 Law on Land (Immovable Property) Registration (1996).

348 Presidential Decree No. 327 (1999).

349 Law of Georgia on Recognising Property Rights Under the Possession (Ownership) of
Physical and Private Legal Entities (2007).
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proof of title ex ante to bargaining among neighbors to compromise on land de-
marcations; for the ensuing creation of a new measurement plan and registration
at the Public Registry, costs were outsourced and shifted solely onto right-holders.
In contrast, ownership rights to land “unlawfully” used that adjoined titled land
were legitimized by local land commissions, namely the very same people who
were in charge of distributing land in the beginning of the 1990s. By the end of
2010, President Saakashvili had authorized that those with the appropriate legal
standing to prove land ownership to be given a last chance during a one-year time
window to avert losing their claim right by finally registering their land in the
Public Registry.’* After that, the former right-holders lost their (claim) right but
remained with no-right and, hence, were in equal standing with other Georgian
citizens who had the privilege to acquire land through electronic auction.*! Fur-
ther legal changes in 2012 then set primary registration and registration for spec-
ifying the area of plots free of charge:*>* Since the government did not ascertain
existing rights when compiling the Public Registry, on the one hand, these legal
changes provided the government with the power to alter probable existing rights-
relationships, including former rights to ownership; on the other hand, however,
the situation favors those who registered land in the early days when the NAPR
had been established but had not compiled cadastral data yet (2004—2008).

Type II land resources were leased beginning in 1996 via a property rule.
The allocation process, though, once more favored the well-informed and influ-
ential (local) government officials. Conveying use into ownership rights to agri-
cultural land (except pasture land) became possible in 2005 and was highly sup-
ported by price reductions and payment schemes.*** For this, the government
granted entitlement based on a property rule. As the NAPR had not begun com-
piling cadastral records yet, these new land owners were moreover exempted from
paying any registration fee for specifying their plots.**® In 2010, the ex post facto
law that allowed acquisition of pasture land (leased out before July 30, 2005)
again favored well-informed and influential circles.®®® As sheep grazing routes
became exempted from privatization, the costs for their maintenance were shifted
to the public.

The implications of these developments include the following: Whereas the av-
erage citizen who benefited from land distribution was forced to watch enforce-

353

3L aw of Georgia on Public Registry (2008); Law of Georgia on State Property (2010).

33! Law of Georgia No 3889 (2010).

352 Regulation No. 509 (2011); Ordinance No. 231 on the Regulation of Certain Issues Related
to the Registration of Titles (2012).

333 Law on Agricultural Land Leasing (1996).

334 Law on State-Owned Agricultural Land Privatization (2005).

335 Ordinance No. 231 on the Regulation of Certain Issues Related to the Registration of Titles
(2012).

336 Law of Georgia on State Property (2010).
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ment of their newly gained rights in continual decline, at the same time, they ex-
perienced steadily rising costs for protecting their land. In contrast, well-informed
and influential circles enjoyed the highest degree of protection and, thus, paid the
least for benefits gained, namely at first vis-a-vis flows from land as a resource
and, eventually, from future benefit streams stemming from holding land as an
asset.

5.2.4 Summary

Based on the Institutions of Sustainability (IoS) framework, this chapter focuses
on the transaction as its unit of analysis, transaction properties and the (mis)align-
ment of governance structures. In particular, it examines, first, the way land was
distributed throughout Georgia; second, the rights of minorities during the process
of receiving land; and, third, on the effects of the “wholesale” approach to land
distribution in contrast to the “incremental” market approach to property rights
formalization.

Land, which comprises the unique physical features of being immovable and
“everlasting”, unites social functions related to both land as an asset, based on its
renewable resource stock, and as a flow, which may either generate yields or rent.
The properties of land-related transactions are, consequently, greatly determined
by asset-specificity, particularly by site-related factors (e.g. quality of soils, roads,
or vicinity of major markets) nature-related attributes (e.g. climate, floods) as well
as by social artifacts, i.e. time and scale which affect the degree of benefiting from
future (financial) streams. In the present case of the Republic of Georgia, technical
aspects have also played a significant role, for compiling a public registry and
cadaster consists of a set of complex interdependent transactions that are linked
to considerable set-up costs; especially social costs have been incurred, as the in-
stitution of private property rights is novel in Georgia, where contractual relation-
ships have traditionally been based on oral agreements and reputation effects. Due
to the dual nature of right relationships, the formalization of property rights is
highly marked by jointness, coherence and complexity. Frequency has played a
decisive role in Georgia, as related to the historically new and one-time initial
assignment of property rights to land, which has impacted distribution of future
costs and benefits among the members of Georgian society.

The interviews conducted for this study reveal that, first, land has been allo-
cated according to different criteria throughout the country. In addition to the gen-
eral procedure of allocating land to primary rural households, the Republic’s first
President, Gamsakhurdia, allowed restitution and granted households in parts of
Western Georgia a six-month time window to reclaim land which had belonged
to their ancestors before the Soviet era. Furthermore, land was allocated in some
cases in both Samegrelo and Kakheti according to village size and available land
resources, whereas some individuals were reportedly allowed to pay money to
receive more land. Though it has been said that only a small part of the population
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obtained proof of title during these first years, the present study shows that the
vast majority of respondents hold proof of title, even though some had to pay for
it whereas others obtained it free of charge.

Second, regarding the local conditions of the ethnic Azeri population in
Kakheti, people generally work one or two plots, with a total of up to 0.5-1 ha on
average; only a few lease additional land (those holding large-sized plots of land
were, with the exception of one individual, absent among the respondents inter-
viewed). Land possessed in ethnic Azeri-populated villages in Kakheti seemed to
be less than in ethnically Georgian-dominated sites, but more data would be nec-
essary to prove this assumption. In Kakheti, few of the respondents lease state-
owned land, and using a part of other villagers’ land against payment in kind was
the usual and most-stated answer given by about a third of focus-group partici-
pants. The majority, however, expressed that they were suffering from the limited
amount of available land resources in both ethnic Azeri- as well as Georgian-
populated sites. Samegrelo seems to be rich in individually possessed areas that
lie fallow but lacks “reserve land” to be leased from the state. In Western Georgia,
hilly terrain has led to the formation of typically dispersed settlements where or-
chards, hazelnuts and corn grow on typically yellow soils in a subtropical climate
on or near people’s household plots, and cropland is generally located further
away. Meanwhile, cows, goats or chickens are kept at home, for pasture land is
rather scarce in this region. The majority of the land is occupied by perennials, as
arable land is hardly to be found. Agrarian production in Samegrelo benefits from
a favorable climate, where particularly hazelnuts, citrus, bay leave, kiwis and fen-
nel belong to the main cash crops. In contrast, the relatively flat terrain in Kakheti
i1s more densely populated, with plots arranged in rather linear settlement types.
The household plot is usually smaller in the East, but additionally possessed par-
cels of crop- and perennial land tend to be larger. The area — marked by high-
quality soils that range due to intra-regional climate differences from black to
brown and middle-brown — provide the ground for extensive farming of grapes
and grains; also fruits, in particular peaches, grow in large parts of the area. Given
that pasture land is abundant, the region is home to traditional sheep herding. To-
day, agrarian production is concentrated on one or maximal two hectares on av-
erage. Seeing that off-farm employment is limited, subsistence farming is still
widespread; thus, agriculture is family-related and mainly based on mutual help
among neighbors.

Regarding, third, the effects of the “wholesale” approach to land distribution in
contrast to the “incremental” market approach to property rights formalization,
my findings show that both procedures — to wit, the initial assignment of rights to
agricultural land — generated increased uncertainty rather than contributing to-
wards spurring agrarian production. In the first case of wholesale distribution,
statutory provisions for distributing land were enforced differently, not only from
region to region but also from site to site. The results show that land, both to be
distributed and later to be leased, was assigned by influential political figures and



220

allocated according to social norms dominating in Georgia, that is the preferential
treatment of people of the same origin, without providing any proof of title within
the first years of the reforms. But, the provision of titles was also characterized by
irregularities under President Shevardnadze, seeing that differences occurred con-
cerning whether people had to pay for a title or got it free of charge. Moreover,
whereas the vast majority of respondents in the field confirmed having received a
title during this period, the contrary had been indicated by public officials and
those donor agencies in charge of implementing reforms. It thus seems that these
reports were used by public officials to justify further legal changes that ended up
perpetuating people’s insecure legal status. The wholesale approach to land dis-
tribution benefited local officials and those close to the government, while the
process for most of the rural population fostered perpetual legal uncertainty and
ran counter to positively affecting agrarian production.

Meanwhile, the incremental market approach to formalizing property rights
with the help of USAID illustrates how the Georgian government under President
Saakashvili preserved the status quo of land allocated and succeeded in coopting
the newly found Association for the Protection of Landowners’ Rights (APLR).
Political leaders instrumentalized the APLR to eventually gain control over po-
tentially significant land reserves by not only shifting costs disproportionally to
claimants for securing ownership rights to land, while using free-of-charge regis-
trations as a popular means — and cynical ploy — for gaining support just before
the 2013 presidential elections. Constantly modifying the legal rules and leeway,
culminating in the adoption of laws with retroactive effect which eventually tar-
geted the privatization of pasture land, gave insiders the chance to snatch a valu-
able chunk of a resource that once served the entire community.
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6 CONCLUSIONS AND RECOMMENDATIONS

Strictly speaking registration is a device to give certainty to

the ownership of land and to enable dealings to be conducted quickly and cheaply,

it is not intended to change tenure but only to ascertain and give form to existing tenure
so that current practices can more readily be regulated and organized.

(Simpson 1976: 227)

This chapter presents the conclusions derived from my empirical and theoretical
analysis of the process of agricultural land privatization in the Republic of Geor-
gia as well as a discussion of its limits and implications. The first part focuses on
the main empirical findings and conclusions that I have derived from quantitative
analysis as well qualitative fieldwork. After that, theoretical conclusions are
drawn that seek to contribute to the law and economics literature in general and
regarding privatization, with the formalization of property rights as its last step,
in particular. Third, political implications are depicted that form the basis for fur-
ther recommendations, and the last part outlines topics for further research.

6.1 Empirical conclusions

Institutions give structure to everyday life, reduce uncertainty and set incentives.
As such, institutions are created or evolve over time and continuously change, as
do the economy and choice sets of social actors. Institutional arrangements evolve
to facilitate exchange in society, give structure and help its members to form ex-
pectations. Thus, property rights in particular are understood as policy instruments
which delineate actor choice sets, meaning for example who is protected by a right
from interference or who has to initiate bargaining to change a situation in light
of costly and asymmetric information. Formalization of property rights assumes
a change in relative factor prices, signals scarcity, and thus a need to assign ex-
clusive, unambiguous property rights which allow using property as collateral
and, hence, gaining access to credit. In contrast, the quantitative study of Georgian
privatization of agricultural property rights presented here reveals that financial
means were the decisive factor for rural dwellers when deciding whether to reg-
ister their property. Those who chose not to register rely on agricultural produc-
tion internalized within their family and generally do not appear interested in
achieving potentially higher income in agriculture by cooperating with others. In-
stead, their being involved in the village community seems to substitute for seek-
ing sanctuary via “secured” land titles. Thus, my qualitative study suggests that
the outcomes from the Georgian land reform process can be primarily understood
in terms of theoretical propositions and empirical findings regarding a transition-
specific feature of institutional change, namely uncertainty. An average farmer is
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not only faced with uncertain institutional preconditions in Georgia’s rural hinter-
land (urban bias), but frequent legal changes have made estimates about possible
outcomes difficult have ended up providing people with choice sets marked by a
high discount rate that tends to give rise to myopic behavior. In particular, my
analysis illustrates a strong interplay between formal rules and informal con-
straints (and opportunities) that in Georgia led — with the help of the international
donor community — to an amalgam which constantly produce uncertainty for the
average constituent and has overwhelmingly benefitted those belonging or close
to (former) government circles. This was achieved by continuously changing the
legal rules of the game and, with view to non-informed sheep breeders, eventually
enacting a law with retroactive effects, thus preventing any reasonable way to plan
for the future; modifying and thus undermining people’s proclaimed ownership
rights, protected initally by a property rule but then reduced to a liability rule;
setting up governance structures and services to be so costly that, instead of being
able to gain access to credit, most people were not able to afford to re-measure
and register each plot of their land and, thus, lost their legitimate claim to its title;
and privatizing pasture land and in so doing causing an artificial shortage of the
limited, formerly collectively used land resource, thus resulting in further tight-
ening the choice set available to the average rural citizen.

The pace of institutional change in Georgia — where market transactions pri-
marily based on custom and informal ties were replaced by processes of liberali-
zation, with the aim of penetrating the market — has been marked by both abrupt
and gradual elements. Distribution of land allocated for both private ownership as
well as leasehold via a “wholesale” approach initially pushed by the government
came as an unsurprising and abrupt course of action, leading to insider trading
and benefiting those who were part of or close to influential local government
circles. In contrast, the initial assignment of the corresponding rights to land that
had been distributed proceeded gradually, eventually sporadically, and in the end
remained incomplete, as many of the newly assigned land owners were left with-
out proof of title and legislation was set in place which did not match existing
organizational requirements. The implementation of legal rules stipulating prior
surveying and registration in the Public Registry for gaining ownership inaugu-
rated a change from people having their right to title protected by a property rule
to a less-secure liability rule. Hence, the situation worsened for those unable to
afford the appropriate means to re-measure and register any of the land plots they
possessed; meanwhile, influential government officials reportedly grabbed land
located in areas envisioned for large infrastructural projects, even at the expense
of eligible land owners who had registered the land. However, the assignment of
ownership rights to land in leasehold — the majority of which is reported to have
been kept for economic or speculative purposes by those belonging or close to
local government officials — proceeded steadily, and since then the associated ti-
tles granted have been protected by a property rule. The retroactive alteration of



223

constitutional provisions which previously exempted pasture land from being pri-
vatized represents a fundamental disruption of the status quo at the expense of the
average farmer, who is dependent on common pasture land. Institutional changes
induced in collaboration with the international donor community to promote land-
market transactions were implemented gradually. New institutional arrangements,
such as introduction of the Public Registry or auctioning of the remaining state-
owned land, were adopted by means of regularization which — viewed from the
outside — seemed to provide a stable institutional environment for the marketiza-
tion of land. Nevertheless, via processes of situational adjustment, influential gov-
ernment members (and/or those closely related) took advantage of any reform
carried out by manipulating rules (e.g. as reflected in regional differences in land
distributed); by redefining relationships in their favor, (e.g. occupying organiza-
tional entities entrusted with land formalization, including advocacy groups and
surveyors); by maneuvering between donors, resulting interim in the nesting of
multiple and parallel institutional (foremost technical) systems; as well as by con-
stantly changing the rules, which culminated in the adoption of laws with retroac-
tive effect. Thus, whereas abrupt reform steps were used ad hoc to secure future
benefit streams from the flow of Georiga’s land resources, the interest of these
elite actors in land as an asset was transferred and secured in a series of incremen-
tal steps.

Seen from the perspective of land administration, four aspects of how the Geor-
gian reforms were carried out seem highly critical and are discussed below, to wit,
on the one hand, (1) sporadic adjudication and (i1) the individualization of cus-
tomary (common) land tenure to achieve land registration as well as, on the other
hand, vis-a-vis the cadastre, (ii1) the land surveying sector in general and (iv) the
unit of use as the unit of record in particular.

(1) The adjudication of existing rights proceeded sporadically — a policy deci-
sion which, from a theoretical point of view, seems hard to justify. As a cardinal
principle, adjudication is not an instrument for changing or creating new rights.
Yet, this is exactly what members of the Georgian government have used it for.
Rights to previously transferred state grants have never been conveyed with ab-
solute assurance and, as a result, existing rights were not ascertained but simply
ignored and now depend on people’s (ability and) willingness to pay. Further,
systematic adjudication raises public awareness and, consequently, tends to serve
as an effective safeguard against rent-seeking, whereas a sporadic approach favors
insider circles. The same applies from a more technical point of view, as the sys-
tematic approach facilitates surveying work via economies of scale and scope and,
hence, saves costs in the long run. But, above all, a systematic approach enables
updating of outdated survey data, such as that created by the international donor
community, while simultaneously simplifying re-planning, if measurement, adju-
dication and conflict resolution are conducted in parallel. In this manner, registra-
tion can be accomplished from the bottom up, area-wise. By contrast, the sporadic
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approach adopted in Georgia has shifted costs from the public purse to the indi-
vidual and prevented the realization of a participatory process for compiling the
registry and completing registration in the near future. The situation has been ag-
gravated by the fact that, as will be emphasized below, the NAPR has refused
applications that indicate overlapping plot boundaries. Hence, the first person who
registers their land defines (with the respective proof of evidence) the property
boundaries and might, thereby, be in a position to block adjoining neighbors’ ap-
plications from registering their land.

(i1) As the quantitative analysis has shown, the vast majority of the villagers is
engaged in small-scale animal husbandry. Privatization of formerly common pas-
ture land thus led to an artificial shortage of village grazing land, which has exac-
erbated the situation for rural dwellers while supporting a concentration of wealth
among those who were more informed or belonged to the upper social layers (so-
called home rule neglected). Likewise, from a technical point of view, the use of
a modern land information system would not necessarily require individualization
of all types of agricultural land but could, rather, facilitate registering village pas-
tures community- or village-wise. Considering that animal husbandry represents
an integral part of the country’s cultural heritage, in a region where more than half
of the land 1s comprised of pasture, a combination of diverse governance forms
that support a variety of classifications of pasture land within the Puplic Registry
could be an alternative to privatization, one which would save social costs, on the
one hand, and serve economic purposes on the other. In practical terms, this would
mean preserving communal pasture land in areas where grazing land is scarce.
The argument is supported by the fact that pasture routes, linking winter and sum-
mer pastures, were not subject to privatization but have been continuously main-
tained by the state. This incongruency suggest that certain private interests have
enjoyed preferential treatment at the expense of the public good.

(111) The land surveying sector, comprised of a number of surveyors who were
trained in the course of the USAID project, is not subject to any legal regulations.
Specification of surveying and measurement techniques, in the form of norms and
standards with the aim of creating an impeccable system of land records, has been
missing since its inception. In fact, by and large the surveyors who benefited from
USAID training were not only engaged in the regular process of surveying but
were also involved in illegal appropriation of land located in economically prom-
ising zones and are, according to interviews, today the main operators in their
field. At the same time, no other educational or regulatory means — as well as
standards thereof — have been set in place by the state to promote and train new
surveying staff. The condition of needing to re-measure plots via use of global
positioning system (GPS) techniques is a standard was only imposed by the Public
Registry — not by law —after e.g. communities in ethnic Azeri-inhabited villages
applied for land registration based on dimensions they had taken from the internet
(Google Maps). As no ground methods had been used by surveyors to produce
the plot specifications, the applications were refused. This process displays two
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particular features of the governance system employed for formalizing property
rights in Georgia. As mentioned above, it was not the government, through laws
and regulations, that has defined the organizational rules and procedures for rec-
ognizing and ascertaining initial land rights according to clear norms and stand-
ards but, rather, the NAPR, under the umbrella of the Ministry of Justice set the
rules. This has given the NAPR considerable power, specifically the ability to
establish new legal relations (and liabilities) among legal subjects (and objects)
who have to obey these rules. (At the same time, though rules regarding property
registration already existed, those who grabbed previously registered land enjoyed
immunity, 1.e. not being affected by whatever subsequent legal relation was set up
and were not held liable to pay compensation.). Thus, althoug the initial owner-
ship structure should not be changed by the formalization of property rights, the
first-come, first-serve approach benefits individual interests and neglects the de-
velopment of a comprehensive, community-based process for ascertaining land
titles.

(iv) Finally, the unit of record, which defines the link between an owner and a
given plot of land, depends on the purposes for which a cadaster is being used. In
Georgia, the unit of record has been defined by the ‘unit of use’, which lays em-
phasis on land values assigned to individual parcels of different sizes for the pur-
pose of taxation. The decision to adopt this unit — especially as it affected the
initial ascertaining of land rights — is questionable, seeing that an average land
owner in Georgia is in possession of two to three parcels and has, hence, been
obliged to re-measure and register several plots individually. Alternative forms
for ascertaining and registering several land plots under one owner include using
a ‘unit of operation’ that makes up a farm, which underlines land use, or to form
a ‘unit of ownership’ to highlight the particulars of land ownership. Given that
plots are scattered, as land has been distributed according to its local availability
(Lerman 2004b) — a particularity of the Georgian land distribution process — both
of the just-mentioned options present ways that could have more easily and equi-
tably dealt with the problem of scattered plots. The unit of operation comprises
two or more units of use that belong to the same owner and make up a farm; the
focus here 1s on land use and development, which is subject to specific regulations
or enjoys particular support. Meanwhile, a unit of ownership comprises two or
more units of operation, consisting of different farms that are possibly under dis-
tinctly different governance structures (e.g. leasehold). Registering multiple units
not only minimizes the sunk costs for initial registration in the short term but also
facilitates taking account of Georgia’s different land use types — animal husbandry
(pasture land), orchards (perennials) and agriculture (arable land) — which are of-
ten combined within an individual household. Against the background that more
than half of Georgia’s population relies on subsistence farming, the procedure
established during the reform period has run counter to the principles of establish-
ing a system of titles, especially simplicity and cheapness, which are key for earn-
ing the population’s acceptance of such a new form of governance. In contrast,
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the costs for ascertaining initial land rights have been constantly shifted to the
formerly proclaimed land owners who, if they cannot pay the piper, are at risk of
losing their claim rights. (Moreover, in some cases the formalization of property
rights has been used as a political instrument that promoted the re-nationalization
of previously distributed land for re-sale). The concept of land ownership created
for the average farmer who has no influential ties has thus been greatly marked
by indeterminacy, which sets incentives for myopic economic behavior and det-
rimentally affects agricultural production.

6.2 Methodological conclusion

Based on the results described in this thesis, application of grounded theory in the
course of an abductive inquiry, combined with exploration of quantitative and
qualitative data appears to be a fruitful approach. First, grounded theory offered a
flexible research process: though built on the researcher’s prior insights, it still
leaves scope for elaborating new ideas. Second, initial quantitative examination
of the research field — integrated into a study on a closely related research subject,
namely the study on the role of social capital in rural areas in Georgia (CSS 2012)
— provided important reference points and exhibited trends that served as back-
ground information that helped to contextualize the topic. Third, the results of the
quantitative study were able to be tested and explored in-depth qualitatively and,
if necessary, falsified. For example, initial results indicating extraordinarily high
registration rates in primarily ethnic Azeri-inhabited areas were, as was revealed
subsequently due to the qualitative study, the result of a common endeavor by
villagers to register their land, using Google Maps as the basis for measurement,
instead of GPS-based ground methods, at a time where standards for surveying
and measurements had not been legally defined yet. These applications were, ac-
cording to an expert interview, most probably refused by the NAPR, which then
required re-measurement, the feasibility of which depended on farmers’ willing-
ness to pay in light of their respective budget constraints. Combining quantitative
and qualitative data, the mixed-method approach proved fruitful for understand-
ing how the institutional framework for the Georgian land-privatization process
was changed and enabled evaluation of its outcomes.

6.3 Theoretical conclusions

By re-examining the process of land privatization in Georgia, in particular the
outcomes of property rights formalization via the theories of institutional econom-
ics, the present study makes a number of theoretical contributions to the field. By
focusing on institutional frameworks and contractual relationships, institutional
economics provide an analytical lens that facilitates highlighting the costs of ex-
change and moving the nature of rights relationships to the fore, which for the
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present study has clearly shown who the winners and losers of the Georgian re-
forms have been, and why. In line with the literature on public choice, my analysis
supports the view that politicians and administrators have been exposed to a struc-
ture of perverse incentives, which have allowed them to favor particular constitu-
ents (Ostrom & Ostrom 1971), or been affected by interest groups in the political
process (Hagedorn 1991, 1994). Employing the Bloomington school’s conceptu-
alization of public goods, with its emphasis on decentralization and polycentric
systems, for my evaluation of the organizational structure established for the in-
dividualization of property rights according to normative criteria (control, effi-
ciency, political representation, equitable distribution of costs and benefits, and
self-determination) as well as performance criteria (cooperation, competition and
conflict) proved to be valuable for illustrating the effective functioning of the
NAPR’s hybrid organization (Ostrom et al. 1961; Ménard 2004a). For example,
my analysis shows that the distribution of costs and benefits for the Georgian re-
form has been a sensitive issue, as the restructuring of the governance system
involved considerable social and economic costs, primarily at the expense of the
most vulnerable. I have also demonstrated that the organization’s self-determina-
tion is apparently warranted but lacks institutional arrangements based on home
rule, seeing that the country’s key land resource (i.e. pasture land) became (partly)
subject to individualization and, hence, led to an artificial shortage of grazing land
used by local communities. Thus, I hold that both the hypothesis as well as the
underlying assumptions of the Evolutionary Theory of Land Rights (Platteau
1996) should be rejected, as the formalization of property rights over agricultural
land in Georgia has rather artificially throttled the supply of land and given influ-
ential individuals the chance to snatch a significant share of this valuable resource.
Moreover, as land possessed in rural Georgia is typically highly fragmented, the
vast majority inhabitants there can neither benefit from using their land as collat-
eral nor are they able to pay for its re-measurement and registration. Additionally,
empirical results from Georgia relevant to “one of the most celebrated hypothet-
ical cases in the law-and-economics literature” (Ellickson 1986: 624), that is
Coase’s (1960) famous cattle trespass dispute, reveal a traditionally rooted “pro-
cattleman ‘fencing out’ rule” (Ellickson 1986: 660). Due to its mountainous na-
ture, “the tradition of running cattle [sheep] at large remain[s] strong” (ibid. 1986:
661) and open-range rules apply; at the same time, however, the government is
liable for the maintenance or renewal of adjoining trespassing routes. Thus, while
the newly assigned owners of pasture land may now exclusively enjoy the land’s
future benefit streams, they are not held responsible for the costs stemming from
this institutional change. The Institutions of Sustainability (IoS) framework
(Hagedorn 2005, 2008), with the transaction as the unit of analysis, has provided
a useful lens for revealing the costs of spill-over effects of the segregative institu-
tions established during the Georgian reforms. My examination of the properties
of the transactions established via the reforms has shown that the resulting de-
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composed structure of the land governance system has evidently allowed the gov-
ernment to generate asymmetric information, which might once again provide the
conditions for rent-seeking and opportunistic behavior. For examining the course
of and effects stemming from the abrupt and incrementally induced institutional
changes in the Georgian case (Streeck & Thelen 2005), particularly Lund (2006)
theoretical differentiation between processes of regularization and processes of
situational adjustment has proven fruitful for illustrating how (local) members of
the government have used sudden legal changes to physically appropriate land,
whereas incremental steps have helped them to steadily transfer the corresponding
rights and, by the reassignment of liability, shift the costs from the public purse
to average citizens at unproportionally high social costs.

6.4 Political conclusions

The political conclusions to be drawn from this study are ambiguous, as they need
to be split into two distinct questions: ‘what was to be done?’ and ‘what was po-
litically feasible?” As to the first, the primary objective should have been to com-
pile a register by granting free-of-charge primary registration, village programs to
adjudicate and consolidate land, provision of formerly common grazing ground,
compensation payments to those who unlawfully lost their land, as well as reforms
to develop the surveying sector. In contrast, the results of my study rather suggest
that compilation of the register has not been in line with the former government’s
policy objectives in that, first, systematic registration was explicitly opposed by
the former government from the start; second, no information has been given re-
garding the actual amount of land privatized or leased out; third, the introduction
of free-of-charge primary registration was used by the government to re-national-
ize (and re-privatize) land reserves; fourth, several attempts by the author to ob-
tain an appointment for an interview with a representative of the legal entity en-
trusted with the privatization of land in state ownership (MoE) were unsuccessful,
and the last cancelation of an appointment by one of the organization’s employees
on the phone clearly revealed fear about providing information to the author.
Hence, the ‘land question’ still seems to be a quite sensitive issue.

As individualization of ownership in Georgia was put on the agenda by the
international donor community, the lessons learned for provisioning of foreign aid
for formalizing property rights are in general related to the need to unite the coun-
try’s individualistic undertakings and harmonize them from the beginning. In the
present case, all donor projects had the same goal — surveying to create a registry
linked to cadastral maps — but used diverse techniques that produced different
formats which had to be mutually adjusted before they could be used and, thus,
became a procedure tantamount to a collosal waste of time and financial resources
at immense social cost. Viewed within a broader context, my analysis shows that
the assignment of exclusive rights after the demise of the Soviet Union — a time
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during which Cold War narratives declared non-private property to be a Com-
munist bad — was to be realized at all costs in a self-proclaimed ‘quick and dirty’
process that ended up being at the expense of the average Georgian farmer. Land
reforms in the Republic of Georgia — a country of high geo-strategic importance,
situated between the Russian Federation in the north and the countries of the Mid-
dle East further south — thus served as a political instrument of the Western donor
countries to induce a capitalist mode of production based on exclusively assigned
land ownership rights. As a consequence, no institutional arrangements were put
in place to register commonly used grazing ground under a common property re-
gime and, hence, take into account the country’s cultural heritage of nomadic hus-
bandry. Individualization proceeded according to a blueprint designed via a top-
down approach, which resulted in a muddle of institutional multiplicity that al-
lowed some influential individuals to exploit the situation in their favor. As many
of the formerly proclaimed land owners had been working on land with no ade-
quate proof of title and no financial means to get it registered, a holistic, integra-
tive course of action was required for adjudicating (and possibly consolidating)
and assigning private rights as well as providing communal use rights for common
grazing ground in a community-based, participatory bottom-up process.

With regard to consolidation, land fragmentation in Georgia has played an im-
portant role. In some ways, fragmentation is generally considered a detriment to
agricultural production, as plots are on average small and dispersed throughout a
region. On the other hand, the results from Kakheti show that different soil types
and topography among fragmented plots can enable cultivation of distinct wine
varieties and, thus, allow some land owners to take advantage of the country’s
prominent feature (i.e. site specificity) in the form of an immense variety of scarce
but high-quality types of land. However, considering the outcomes of the land
reforms, it seems that distribution of non-contiguous dispersed plots served in the
past as a safeguard against large-scale appropriation of the land. As is illustrated
by Dahlman (1980), a change in ownership or production patterns under such
conditions is typically marked by high decision-making costs (Buchanan &
Tullock 1962), which inhibits more toward consolidation and, thus, potential con-
centration of land in the (invisible) hands of a few. Encouraging change of village
ownership structures is, thus, questionable and should only be promoted with the
utmost care.

6.5 Implications on future research

The Georgian government ran a free-of-charge initial registration program from
August 2016 through January 1, 2019. But, as figures from 2018 show, “70% of
[the] population, both rural and urban, has not [yet] registered property rights on
their land plots” (Business & Finance Consulting 2018: 2). As the quantitative
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study presented here has shown, the 30% who did register their land are less con-
nected to and involved in everyday village life compared to the majority of the
respondents who did not register their land, who share a traditional way of village
life, with information spread among neighbors and voluntary provision of help in
their neighborhoods. For the latter, communal infrastructure might substitute for
the expected gains stemming from property registration. However, it is more
likely that such farmers cannot afford to pay for the required re-measurement of
their plots. Moreover, as the Public Registry refuses applications indicating over-
lap with prior registrations, farmers might end up stuck by neighbors who regis-
tered too much adjoining land, a situation which requires neighbors to bargain
about the exact land distribution before a final re-measurement of the plots. With-
out a systematic surveying and adjudication process, the objective of eventually
compiling the register has been questionable. Future empirical research might be
able to provide a more-detailed overview of and ways to deal with these failed
efforts to formalize property: Will other donors join the process again to complete
the task, or will it become possible to publicly finance an integrative procedure?
The recent introduction of a Blockchain Land Registry, meaning an enhanced e-
governance system for property registration that can help in registering property
and maintaining the register, might improve transparency and generate financial
means, but presents a drop in the ocean for supporting the conveyancing of land
rights in Georgia. Further research on the individualization of property rights in
other former Soviet countries might reveal more satisfactory outcomes, to wit
showing ways government has supported a compulsory, systematic registration
process or presenting alternative ways of realizing compulsory elements in land
registration via other sources of financial support (e.g. microcredit) for bearing
the costs necessary to compile a register.

From a theoretical point of view, my research has been based on the Institutions
of Sustainability (IoS) framework, with an explicit focus on transactions and their
properties, which enabled systematic examination of ex-ante institutional arrange-
ments and their subsequent changes and effects on agricultural production in the
course of the land reforms. Regarding the need to support other methods of regis-
tration and possibly consolidation of people’s land, use of the Institutional Anal-
ysis and Development (IAD) framework might yield helpful results on commu-
nity attributes and rules-in-use which may help to promote and encourage these
endeavors. As the quantitative findings presented here have disclosed, the regis-
tration numbers in ethnic Azeri-populated villages were significantly higher than
those in ethnic Georgian-inhabited areas, while the qualitative results have re-
vealed that Azeri communities agreed to carry out their villages’ land distribution
by jointly measuring (though use of the internet and Google Maps) and applying
for their land’s registration (which were most probably refused by the Public Reg-
istry for not being appropriate proof of title). Game theoretic techniques can be
used to complement my findings on how to affect the bargaining power of players
in cooperative as well as non-cooperative settings. Further studies are needed to
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find an equitable solution for completing the registration process, especially with
regard to its costs, how to organize and finance the bargaining and measurement
process for registering remaining land with lower social costs, such as through
microcredit, public finance (taxes) or foreign aid. As women without any other
household members were observed (three individuals from the overall study pop-
ulation) to be living in devastating conditions, assistance should focus especially
on the rural poor and women.

From a Political Economy perspective, it should be emphasized that Georgia’s
integration within the global economy through free-trade agreements and a rising
number of super- and hypermarkets that are competing against Georgia’s domes-
tic agricultural production has put considerable pressure on the country’s rural
economy. The rising success of local wine and hazelnut production has, as my
study illustrates, been based in both sectors on public—private partnerships that
jointly set up educational institutions: Schuchmann Wines and the Georgian gov-
ernment in the form of vocational training at the local technical college and higher
education programs in Kakheti’s Agrarian University; meanwhile, USAID and
Ferrero offer training for farmers to increase the quality of hazelnuts, while offer-
ing credit to expand their production. Evaluation of the education and training
sector in Georgia might reveal valuable findings for applying such efforts to other
sectors of the (rural) economy as well as for comparing the results and their im-
plications with those of similar public—private partnerships in other former Soviet
states. From a domestic point of view, the role of intermediaries, both in the pro-
vision of agricultural inputs as well as in the acquisition and sale of local agrarian
produce, needs to be emphasized. These contractors not only provide local infra-
structure in the marketization of local agrarian production but provide credit and
trade on the basis of barter transactions, rather than money. An analysis of these
contractual relationships might bring to light important results for understanding
their implications for local economies, especially with regard to prices or variety
of products. According to an agrarian expert, a lack of professional skills and
knowledge of agricultural operations has led to a steady overuse of conventional
fertilizers and pesticides. At present, the organic sector in Georgia only has a mod-
est but rising share in the agrarian economy. The promotion of public—private
partnerships in this very sector, primarily with regard to dairy, cereals or legumes,
might lend support to both rural populations and Georgia’s ecological systems.
Moreover, with increasing temperatures and occurrence of extreme-weather phe-
nomena resulting from climate change, land will become more scarce in Georgia.
Thus, site-specific studies on the effects of climate change need to be undertaken
and compared with worldwide efforts seeking to help support the resilience and
adaptation of local socio-ecological systems.
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6.6 Summary

The present study’s objective has been to understand the effects of agricultural
land privatization in Georgia, guided by its main research questions regarding
how political reforms targeting land privatization affected land tenure and land
governance and what their effects on agricultural production have been since the
break-up of the Soviet Union. In particular, have sought here to grasp (i) whether
and how the reforms created winners and losers (i1); whether and how people op-
posed change in the past or tried to coalesce against it; and, finally, (ii1) how the
(non-)allocation of property rights has affected agricultural production and,
hence, the allocation of wealth among the rural populace. This thesis is a contri-
bution towards understanding the outcomes of an induced institutional change
from paper-based land governance arrangements to tenure formalization and its
impacts on agricultural production in Georgia. The focus here has been both prac-
tical and theoretical, shifting attention from the views of policy makers, donor
agencies, legal advisors, and scientists to the concrete outcomes of land allocation
and tenure for the rural populace, notably scrutinizing the final process of property
registration in Georgia.

Chapter One recounts how my own interest in the topic was aroused by findings
from an explorative research visit in July 2011, which was initially directed to-
ward analyzing the problem of Georgia’s overgrazed pasture land and rapid in-
crease of exported sheep. Further evidence shifted my focus to property rights to
land, the influence of donor agencies and diverse patterns of land governance.
While multiple cases of property eviction became publicly known, Georgia ranks
first in property registration worldwide (World Bank 2015a). The task of my fur-
ther research hence became to analyze the different reform steps that have led to
this outcome. To explore this problem, relevant New Institutional Economics
(NIE) and Public Choice theories are presented that take account of contractual
relationships and institutions, the “rules of the game” which govern transactions,
and the ensuing distribution of costs and benefits. A review of previous studies on
the topic shows that academic literature dealing with land privatization in Georgia
is scarce, and institutional analysis in this field has not been carried out yet. Fi-
nally, I lay out the research questions, objectives and working hypothesis used to
critically scrutinize both the means and outcomes of the reforms.

Chapter Two provides an overview of the tools of the game, to wit the research
design and methods used, which are rooted in an abductive research approach and
applied together with Grounded Theory and data- and mixed-methods triangula-
tion. With its emphasis on processing data by assembling and discovering features
and relationships, the abductive approach is, in line with Grounded Theory, con-
sidered apt for analyzing data across different disciplines. By applying data- and
across-method triangulation, my study builds on multiple sources of evidence to
increase the validity of my approach to the empirical data examined. In addition
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to regular updating of sources and including secondary literature, the study is pri-
marily based on the findings of a quantitative survey by the Center for Social
Studies (CSS) in 2012, which preceded my own qualitative fieldwork in 2013 and
2014. Quantitative analysis of the survey data, based on stratitfied (quota) sam-
pling in villages throughout Georgia and analyzed by the use of SPSS, identifies
the general attributes of the villagers and the socio-economic features that might
have had an influence on their formalizing of property rights to their land. A sub-
sequent qualitative analysis is carried out to comprehend the reasons why specific
features have emerged and, in particular to (1) study the evolution of the Georgian
legal framework for land acquisition, (2) analyze the relationships between formal
rules and (local) working rules, and (3) evaluate the outcomes of the reforms via
their impacts on the ground. Using a case study design, respondents engaged in
two agrarian sectors, namely wine and hazelnut, were queried via expert inter-
views and focus groups. Breakdown and analysis of the qualitative results was
realized by use of Atlas.ti (5.2.2), which enables data processing in accordance
with the concepts of Grounded Theory.

Chapter Three is centered on presenting the theoretical foundations required for
changing the rules of the game, specifically for land privatization, which is un-
derstood here as induced institutional change of property regimes from state to
private ownership. Differences between defining institutions such as norms and
conventions, working rules and property relations are worked out, giving empha-
sis to the latter as entitlement regimes and examining their implications for the
distribution of costs and benefits in contractual relationships. According to the
legal correlates defined by Hohfeld (1913, 1917), one person’s government pro-
tection might be turned into government interference and another’s government
protection by altering liability in legal relations from a property rule to a liability
rule, which essentially affects who has to initiate bargaining and has to bear the
costs for re-negotiation and litigation, while also determining the general proba-
bility of interference.

The next part deals with governance of nature-related transactions and is cen-
tered on property rights regimes and the concept of transaction costs (Hagedorn
2008). Against the background of the recently introduced Public Registry in Geor-
gia, organizational forms are discussed with special emphasis on polycentric sys-
tems for the provision of public goods (Ostrom et al. 1961) as well as land admin-
istration and registration of ownership (Simpson 1976). At its best, polycentric
governance divides the production and provision of a public good so as to secure
representation and availability to the outside world, while also offering incentive
mechanisms for generating a degree of competition internally to hold costs low.
The process of property rights formalization is comprised of two parts, related 1)
to determining land plot boundaries (demarcation, indication, surveying) and re-
cording them in a map and 2) to legally identifying owners (registration of state
grants, adjudication of existing rights, conversion of deeds) and recording them
in the land register (Simpson 1976). Property rights formalization is viewed as a
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form of administrative reorganization and, thus, represents a policy tool — consti-
tuting a means, not an end in itself — for achieving carefully defined objectives
within an overall public policy framework (Bromley 2008).

For the analysis of institutional change, it is therefore important to differentiate
between the pace of the process (abrupt/incremental) and its outcomes (continu-
ous/discontinuous). Seeing that land privatization in Georgia marks a substantial
transformation in property regimes from state to private ownership within a rather
traditional social context, I have examined it with reference to path dependency.
Here, instead of viewing social phenomena through the lens of historical deter-
minism, two complementary processes may generate different outcomes (Lund
2006). Through the process of regularization, institutions and their organizational
forms can be created that are both durable and make future events foreseeable. On
the other hand, through processes of situational adjustment, people may manipu-
late newly implemented rules vis-a-vis local working rules and manoeuvre be-
tween them in ways that might result in institutional incongruence and ambiguous
outcomes. Since Platteau (1996) argues in line with the property rights school of
institutional change in his Evolutionary Theory of Land Rights that assignment of
exclusive rights to land — when faced with rising scarcity — is warranted, the main
ideas of the three most prominent theories of institutional change are reviewed. In
contrast, I hold that institutional change should be understood as an endogenous
response — in accordance with individuals’ and organizations’ maximization ef-
forts, bargaining power and ability to extract resources — to exogenous changes
which originate from interactions between institutions and organizations compet-
ing for economic advantages within contexts of scarcity. The analytical founda-
tions for assess institutional change in the case-study context is provided by the
Institutions of Sustainability (IoS) framework (Hagedorn 2008), with its focus on
transactions embedded within socio-ecological systems, for understanding the un-
derlying institutional and organizational arrangements involved.

Chapter Four provides an overview of Georgia’s land reforms (1992-2015),
depicting how the transition from a centrally planned to a market economy was a
drastic and far-reaching event from which its populace has yet to recover. Alt-
hough Georgian agriculture played an important role within the Soviet production
and distribution system by supplying wine, tea and citrus, the share of agriculture
within the overall economy today has dramatically shrunk. Nevertheless, as the
average land possessed by rural dwellers is about 1-2 ha in size, agriculture still
plays a central role for meeting the subsistence needs of about half of the popula-
tion and safeguarding their livelihoods. The first years of independence were
marked by inter-ethnic conflicts, civil war and deterioration of the economy due
to the break up of the interdependent Soviet and production system. In need of
financial means, the Georgian government followed a pro-Western course that
entailed a drastic rise in foreign debt, foreign assistance and humanitarian aid.
Restitution was avoided because Georgian society had still been organized along
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feudal lines before becoming the Georgian Soviet Socialist Republic. Land redis-
tribution was chosen a means for avoiding famine by enabling subsistence agri-
culture. By 1998, about 60% of the agrarian land had been privatized, which was
approximately 15% more land than had been foreseen. Moreover, the land allo-
cated lacked any legal guarantees. In 1996 the Government initiated a market-
oriented reform by leasing out agricultural land for 49 years. However, as evi-
dence presented here reveals, this process though has been characterized as being
biased and corrupted by influential government officials, who obtained land for
economic (sub-renting) or speculative purposes. Newly enacted legal regulations
by the new government in 2005 aimed to privatize leased as well as unused, vacant
land by providing leaseholders with preemptive rights to acquire ownership rights
from the state within a five-year period, together with preferential payment
schemes over a ten-year term. This process was also marked by fraud, created by
financial and organizational hurdles that limited and complicated the process for
lessees to acquire ownership rights. In 2010, the government retransferred com-
munal ownership rights for pasture land back to the state and, thus, opened up a
window for the acquisition of pastures by setting regulations with retroactive ef-
fects. Pastures leased for more than five years became subject to privatization and
had to be acquired within about a year. The remaining pasture land was leased out
or auctioned by the Ministry of Economy and Sustainable Development. The final
outcome of these efforts, namely how much arable land is now under state own-
ership (again), is not yet known. Popular initiatives for the acquisition of land by
a small number of Boer and Punjabi farmers was met by resistance from the local
population, who eventually filed a petition to stop land sales to foreigners. As
such sales were subsequently ruled to not be in line with the Georgian Constitu-
tion, they were suspended in 2014.

Reforms to formalize ownership commenced in the mid-1990s, initially under
the influence of German and then, later, American and other international donors.
As revealed in this chapter, instead of cooperating, the work of the various donors
was marked by competition and ended up producing incompatible data that
needed to be harmonized before it could be used for the newly established digital
land management system for property registration and compiling a cadaster under
the authority of the National Agency for Property Registrations (NAPR), which
began processing registrations in 2004 and launched the cadastre in 2006. Prior to
that, several state bodies had been in charge of land management and land admin-
istration, which led to overlapping, and even conflicting, competencies. The initial
decision for systematic registration was altered in 2007 toward sporadic registra-
tion. Legal changes in 2012 led to free-of-charge primary registration at the
NAPR, which was used by the government to register unregistered land and pri-
vatize it. A key development documented here is how inaccuracies in the “quick
and dirty” process of land measurement during the early reform period have
slowed down the process of compiling the national register. Applications indicat-
ing overlapping measurements with other plots are refused by the NAPR, which
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then demands re-measurement. Consequently, the costs for registering land, and
potentially re-measuring it beforehand, have been relatively high and step-by-step
shifted to the formerly proclaimed new land owners of the initial redistribution.

Chapter Five presents my analytical results, to wit the findings of the quantita-
tive survey on the characteristics of Georgian land tenure and agricultural produc-
tion, institutional analysis of (the properties of) land-related transactions as well
as my qualitative field work. The findings of the survey reveal distinctive results
regarding those who have registered their land and those who have not. Those
who have registered land have in general higher incomes and tend not to be native
Georgians but rather Muslims. Seeing that they are less limited financially, they
believe in self-governance, promote unpaid work, acknowledge rules for collect-
ing money for the poor. Although they are generally focused on internal family
matters and less involved in village life — hence, perceiving little change in their
villages — they are prepared to work jointly with others to potentially increase
their incomes from agricultural production. Meanwhile, those who have not reg-
istered tend to be native Georgians, typically Christian Orthodox, with lower in-
come levels. Although they are convinced that the government should assume
more responsibility for solving village problems, they are also actively involved
in village life, perceive collective action to be (rather) vital in their village, are
more involved in political discussions, feel social pressure from commonly held
views within their village and are also more sensitive vis-a-vis change there. Ad-
ditionally, such villagers prefer agricultural production internalized within the
family than potentially achieving higher incomes through agriculture by cooper-
ating with others; it seems that being 2involved in the village community is seen
as a substitute for seeking sanctuary via “secured” (though in practice precarious)
land titles.

Based on the Institutions of Sustainability (IoS) framework, the chapter further
focuses on examining the land-related transactions, their properties and the ensu-
ing alignment of governance structures involved in the Georgian reform case. The
properties of land-related transactions are strongly determined by asset-specific-
ity, particularly by site-related aspects (e.g. quality of soils, roads, vicinity of ma-
jor markets) nature-related attributes (e.g. climate, extreme weather events) as
well as by social artifacts, including time and scale, which affect the degree of
benefits that can be derived from future (financial) streams. In the Georgian case,
technical aspects have also played a significant role, for compiling a public regis-
try (and cadaster) comprises a set of complex interdependent transactions that are
linked to considerable set-up costs. Social costs have also been incurred, as the
institution of private property rights is a novel development in the history of Geor-
gia, where contractual relationships had typically been based on oral agreements
and reputation effects. Due to the dual nature of right relationships, the formali-
zation of property rights is highly marked by jointness, coherence and complexity.
For the Georgian case, in the initial assignment of property rights to land — which
was in effect the distribution of future costs and benefit streams — frequency
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played a dominant role, as it only happened once. The top-down policy process
for privatizing land pursued in Georgia represents a bundle of collective choice
rules that have affected rules-in-use (organizational rules), conceptualized here as
a complex chain of actions divided into four action situations according to the
primary transaction type: (I) distributed land, (11) leased land, (111) registered or
illegally possessed land. My analysis reveals that the rights to distributed land
were first protected by a property rule that was subsequently, with the introduction
of property registration, converted to a liability rule. In contrast, leased land was,
from the first granting of use rights to the assignment of ownership rights, con-
stantly protected by a property rule. Thus, while the vast majority of the formerly
proclaimed land owners experienced a steady decline of their legal certainty, for-
mer lessees enjoyed constant provision of legal security.

My comparison of the effects of the “wholesale” approach to land distribution
in contrast with the “incremental” market approach to property rights formaliza-
tion illustrates that both procedures generated increased uncertainty rather than
contributing towards spurring agrarian production. With the wholesale method,
statutory provisions for distributing land were enforced differently, not only from
region to region but also from site to site. The results presented here show that
land, both to be distributed and later to be leased, was assigned to influential po-
litical figures and allocated according to social norms dominating in Georgia,
meaning here preferential treatment for people of the same origin. Also, under
President Shevardnadze, the provision of titles was characterized by irregularities,
especially in terms of the financial costs incurred when some people had to pay
for their titles while others got them free of charge. Furthermore, whereas the vast
majority of respondents on the ground claimed to have received a title during this
period, the contrary had been reported by public officials who, it seems, sought to
justify legal changes that would maintain people’s insecure legal status rather than
improve it. The wholesale approach to land distribution has thus benefited local
officials and those close to the government, whereas for most of the rural popula-
tion it has fostered perpetual legal uncertainty and run counter to positively af-
fecting agrarian production. Meanwhile, the incremental market approach to for-
malizing property rights, supported by USAID, illustrates how the Georgian gov-
ernment under President Saakashvili preserved the status quo of the initially allo-
cated land and succeeded in coopting the newly found Association for the Protec-
tion of Landowners’ Rights (APLR). Political leaders instrumentalized the organ-
ization to eventually gain control over potentially significant land reserves and
shift costs disproportionally to claimants for securing ownership rights to land.
My analysis also reveals that, by constantly modifying the legal leeway of new
rules, culminating in the adoption of laws with retroactive effect which eventually
targeted the privatization of pasture land, lawmakers gave insiders the chance to
snatch a significant share of a resource that once served a community.
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According to my analysis, the Georgian governance structure in general is
marked by a division of competencies among many legal entities, with the Min-
istry of Economy and Sustainable Development playing a dominant role by reg-
istering unregistered land and selling it. At the same time, comprised of public
and private entities, the governance structure of the NAPR, the organization set
up for formalizing property rights, is built on a hybrid structure that is relatively
low in polycentricity. A positive development has been achieved here by decom-
posing the service for applying to register property (front office) from its subse-
quent assessment (back office), which is intended to impede the likelihood of op-
portunistic or discriminatory behavior. In addition, NAPR clients benefit from
quasi-market choice: Provisioning of the public good (land), separated from its
production and offered in accordance with specific performance criteria, is not
subject to rivalry but, rather, operates as a self-regulating system. The scheme of
conflict resolution in place, however, is questionable, seeing that rejected appli-
cants must pay the registration fee again in order to reapply. As applications are
often rejected due to overlapping plot-boundary measurements, the first plot reg-
istered into NAPR’s database is given extraordinary power to block ensuing en-
tries and, as of yet, no further litigation mechanism has been set in place.
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Appendix I: Historical review

Located between the orthodox Russian Federation in the North and East, the Shi-
ite territory of Iran in the South, and Sunni Turkey in the West, Georgia (similar
to Armenia) has always been an area of steady contestations: While it were firstly
hordes of nomadic and horse people from the North and East who invaded the
region in earlier times, it were later expansionist undertakings of the Roman, Byz-
antine, Persian, Ottoman and Russian Empire to usurp the territory of Georgia. As
a result of the natural conditions,

the region appears to have served as a biogeographical refugium [...]. These favoura-
ble conditions were fostered by the ameliorating effects of the Black Sea, which continues
to maintain subtropical conditions (warm and humid) with ample rainfall [...], and the
Caucasus Mountains, which buffer the region from cold winds originating in the north
[...]. These features spared the southern Caucasus from the severe effects of [...] climatic
oscillations and allowed both Neanderthals and modern humans to prosper throughout
much of the region for many millennia.3>’

The Georgian language, as the "prototype" of the Kartvelian languages, stems
from the fifth to fourth millennia B.C.; it descends from the Colchian culture
which was located on the eastern coast of the Black Sea and span from adjacent
East Anatolia to the North Caucasus (Nielson 2000: 58). With the consolidation
of Colchian tribes, the first major political entity "Qulha" (Kolcha) was found in
the first millennia B.C., with its height — and its demise — in the eighth century
B.C. (ibid. 59). At that time, the Greeks started to support settlements along the

357 There is rich archeological evidence in Georgia: the oldest site in the south of Georgia,
Dmanisi, revealed two 1.6—1.8 million years-old human skulls (homo erectus georgicus) to
the foreground (Vekua et al. 2002). Among a total of 250 sites throughout Georgia some
date back to the Old Stone Age (Paleolithic) 10 000 years BC, while others brought out
discoveries of the New Stone Age and the Neolithic Revolution up to 3 000 B.C., i.e. indi-
cating the change from hunting to sedentary farming and settlements, located firstly in the
West — where climatic conditions and fertile soils promoted agriculture and husbandry —
and later also to be found in the Eastern valleys of Georgia (Nielsen 2000: 57). Thus, in the
succession of lithic tools used for agriculture, hunting and pottery, the Mtkwari-Araxas
culture (3000-2500 BC) began forging metal out of ore; the Trialeti culture (2500-1500
B.C.) processed gold and silver, while sites of the Late Bronze and Early Iron Age (1500—
700 B.C.) witness arts of precious metal and precious stones (ibid.: 57-58).



261

Black Sea coast (ibid. 60).>°® About two hundred years later (550 B.C.) two new
kingdoms arose, namely Colchis in the west (egrissi) and Iberia (kartli) in the east
(see illustration below) (ibid.). The historically distinct development of the two
empires can be explained by the natural conditions in Georgia (ibid.): Enclosed
by the Greater Caucasus in the north and the Lesser Caucasus in the south, the
terrain is geographically divided by the Likhi Range (2000 meters above sea level)
in central Georgia, resulting in different climatic zones: "Ecosystems and land-
scapes change over short distances from high mountains of the Great Caucasus,
and from a fairly western European climate to Mediterranean landscapes by the
Black Sea and steppes in the East and South East (Didebulidze & Plachter 2002).

\ EARLY GEORGIAN STATES CA. 600-150 BC

Territory under control of

P ; Kingdom of Kingdom of Persia (486-333 BC) &
[ : Colchis : Iberia : prsd !
!.
- 7 T [N

Armenia (189 BC - 117 AD)
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A-1 The two Georgian States, Colchis and Iberia

Source: https://commons.wikimedia.org/wiki/File:

Colchis (egrissi)

With the beginnings of the Hellenistic period (330-30 B.C.) that started after the
warfare of Alexander the Great not only trade — according to numerous archeo-
logical finds of Greek and other foreign coins and cultural artifacts — but also
cultural exchange along the Silk Road began to flourish (ibid.). However, just
before the beginning of the Common Era and several attacks by Greek emperors,

338 The region is mentioned 1400 B.C. in the legend of the Golden Fleece, see Braund (1994:
21-23).
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Pompey seized the region in 65 B.C. and administered Colchis as a Roman prov-
ince, though political influence remained limited (ibid.: 60-61). With the
strengthening of the Laz people (an ethnographic group that inhabit the border
region between Georgia and Turkey until today) new kingdoms regained its
strengths, among them e.g. Abasgoi, today’s Abkhazia; nevertheless, up to the
fourth millennia Lazika prevailed and brought entire Western Georgia under her
kingship (ibid. 61). Situated between constant aggressions of Rome, Byzantine,

Persia and Ottomans, it continuously changed fronts and alliances diplomatically
(ibid.).

Iberia (kartli)
Iberia initially lasted under the reign of the Achaemenids, until Alexander the
Great destroyed the First Persian Empire 330 B.C. and Iberia became a strong
sovereign (ibid.). The first king of Iberia was Parnavas 1. who found, with some
intermissions, the long enduring dynasty of the Pharnavazids and is considered in
Georgian historiography to be the first Georgian ruler (290-234 B.C.) (ibid.). He
divided his empire, that span from East Georgia and comprised large areas of
West Georgia, into administrative districts that were presided by high noblemen
(eristawi) and, as a result of his discreet internal and external politics, laid the
cornerstone for a Georgian nation (ibid.). After Parnavas’ death, Iberia lost its
vigor and was firstly occupied by Armenia, and then seized by Pompey (65 B.C.)
(ibid.: 62): Both territories, Colchis and Iberia, now belonged to the Pax Romana,
which not only allowed Rome to keep control of those arms of the Silk Road that
crossed Georgia toward the Black Sea, but also the securing of the mountain
passes of the Greater Caucasus against invasions of horse people from Eurasia
(ibid.). Subsequently, up to the first century A.D. Iberia became a powerful state
(ibid. 62-63): While maneuvering between Rome — deemed a friend and some-
times a foe — and the recurrently menacing Persian dynasties (Parthian, Sassa-
nids), the declaration of Christianity as state religion in 337 (after Armenia who
invented a Christian state church first in 301) served as a decisive tool to curb
Persian, and later Arab cultural impacts in the struggle for political independence
(ibid.: 63—64); furthermore, the confession of faith, as will be shown in the further
course of history, was an important vehicle to keep ties to the Western world.3>°
When East Georgia was again ruled by the Sassanids, and West Georgia be-
longed to the Byzantine-Roman empire, the Persian-Byzantine fight for suprem-
acy in the Caucasus was decided in the battle of Nineveh (627) in favor of Byz-
antine (ibid.: 66). However, with the rise of the Muslim culture spread by Prophet
Mohammed around 570-632, the Arabs defeated Persia, conquered Byzantine ter-
ritories, invaded Eastern Georgia (642—643) and found an emirate in today’s cap-
ital Thilisi (ibid.: 67). While Arab rule endured for about 300 hundred years

35 In the beginning of the 11" century the Katholikos of Georgia assumed the name Patriarch
and highlighted its equal role toward other Byzantine church leaders (Nielson 2000: 69).
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throughout Georgia, the gradual loss of its power during the ninth century not only
led to the formation and strengthening of principalities, but also to the total loss
of control over marginal provinces, e.g. Kakheti in the east and Egrissi-Abkhazia
in the west (ibid.: 68). Thus, the unification of Georgia — a venture led by Geor-
gian noblemen and the involvement of Byzantine — was almost complete in 1008
(ibid.: 68-69).3%°

But, after the conquest of Jerusalem in 1070, hordes of the Turk Seljuk invaded
Georgia and forced the Georgian king to capitulate (ibid.: 70): As a result, from
1083-1121 Georgia became a Seljuk vassal state, while the peoples fled to caves
in the mountains from devastations and high tributes demanded by the Turks. Re-
solved to regain sovereignty, David Agmashenebeli (1089-1125), aka David the
Builder, found support in the church (by dismissing princely dignitaries), built an
army and defeated the Turks (ibid.: 70-71).3%! He became the most popular states-
man of Georgia for heralding in the Golden Age, which last up to the invasion of
the Mongols in the beginning of the 13" century.

While Demetre (1125-1156) and Georg III. (1156—1184) could pursue inner
and external politics, his daughter Tamar, the first Queen of Georgia (1184—-1213)
led the country toward its cultural apex and to its biggest enlargement (ibid. 71—
72);3%2 but the nobility resumed political influence and therefore weakened the
royal statehood during Tamar’s reign (ibid.: 72). Thus, after her death, and as a
result of repeated attacks by Mongolian (and meanwhile Persian) tribes, Tamar’s
daughter Russudan (1223—1245) had to resign, and again, high tributes forced the
population to flee to the mountains (ibid. 74).3%®

In the course of the 14™ and 15™ century Georgia split into kingdoms (Imereti,
Kartli, Kakheti) of rivaling Bagrationi branches, as well as principalities (Abkha-
zia, Guria, Mingrelia, Svaneti, Samtskhe), the so-called "long twilight" (Waters
2004); simultaneously, the external cast on stage changed drastically (Suny 1994:
74-75):3% The Ottoman Empire arose from southeast Europe to Asia Minor while

3%0 David Curopalates, childless King of Byzantine-ruled Tao-Klarjeti, a region in today’s
northeast Turkey, adopted Bagrat III., son of the King of Kartli, who maternally inherit
Egrissi-Abkhazia; in 1008, his empire comprised West and South Georgia, as well as in-
ner-Kartli (ibid. 2000: 69).

361 Stemming from the royal Bagrationi dynasty, David IV. united Georgia and Armenia; he
furthermore facilitated trade, found towns and villages, built a monastery and invented the
first Georgian academy (university) in Gelati (ibid.: 71-72).

362 After the invasion of the crusaders in Constantinople (1204) Queen Tamar found the Em-
pire of Trebizond, a vassal state of the Georgian Kingdom (ibid. 72).

33 The male population was forced to serve as soldiers in Mongolian armies and, conse-
quently, agriculture was completely disrupted and famine was widespread which caused
uprisings during 1259-1260 (ibid.: 74).

364 Alexander 1. (1412-1442) was the last king of a united Georgian kingdom (ibid.).
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Byzantine declined; in contrast, the Persian Safavid dynasty (1502-1736) re-
gained strengths.®®> These changes impacted Georgia heavily, for the Ottomans
isolated Georgia not only in terms of trade (traditional land trade routes via Geor-
gia were replaced by waterways), but also impoverished the country economically
and culturally (ibid.: 75). Internally divided and economically weak, the Persian
and Ottoman Empire fought for their supremacy in Georgia and the entire region
from the 16™ (ibid.: 75-76): In 1512 West Georgia was subjected to Ottoman rule,
and a decade later East Georgia came again under Persian influence, which was
formalized in 1555 with the Peace of Amasya; Georgia was kept in check by di-
vide-and-rule tactics of the two empires (ibid.).3%® In the 16" century Tsarist Rus-
sia appeared on the global stage that soon took on a leading role:*®” The princi-
palities of Georgia regarded christian-orthodox Russia as a natural ally against
Ottoman and Persian rulers (ibid.: 76), and began to establish diplomatic ties with
the former Grand Duchy of Moscow (1283—-1547) and the subsequent Tsardom
of Russia (1547-1721) (Hage 2007).3¢® But even though diplomatic relations in
1783 led to a warranty of military protection with the Treaty of Georgievsk by the
Russian Empire (1721-1917), the persistent though alternating dominance over
Georgia by Ottoman (1723—1736), Persian (1736—1747) and again Ottoman rule
(1747-1801) was accepted by Russia in return for the recognition of her conquests
toward east (Nielson 2000: 78-80).3%37° However, it were internal conflicts in the
royal House of Bagrationi and the threat of a civil war which led George XII. —
last King of Georgia (Kartli-Kakheti) — to affiliate East Georgia with the Russian

395 The population of (Caucasian) Albania, which had belonged to Georgia in the 11" and 12"
century, were either crowded out or assimilated by natives stemming from the Persian
province Azerbaijan, and former Albania was henceforth called Azerbaijan (ibid.: 75).

3% The Persian as well as the Ottoman rulers understood well to support the different branches
of the royal family alternately, and to undermine the state authorities by pitting the nobility
against them (ibid.: 77).

367 Though Russia has been christianized mainly by Byzantine (500 years later than Georgia),
Georgian religious culture spread toward Kievan Rus’ about the same time, when the pen-
insula Crimea bowed to the Katholikos of Georgia in the 8" century (ibid.: 76): Russia
adapted sacral construction works, ornamental and figurative sacral decorations, religious
manuscripts, as well as cave monasteries following those of David Garedshi in East, and
Vardzia in West Georgia.

368 King Rostom (1632-1652), who brought freedom and stability for a short period of time to
East Georgia, the literary so-called Silver Age, understood to balance Georgia’s relation-
ships toward Russia, Iran and Turkey (ibid.: 77).

399 Vakhtang IV (1703—1723) and Irakli II. (1720—1799) managed to unify the kingdoms of
Kartli and Kakheti, and ended Persian rule that had lasted 300 years over eastern Georgia;
at that time, only half of its inhabitants were of Georgian origin (ibid.: 78). Fighting against
Georgia’s isolation Irakli II. tried to keep ties with Western Europe and invited researchers
and engineers to Georgia, as the natural scientist J. A. Giildenstidt (1745-1781) (ibid.: 79).

370 Moreover, after a military route ("HeerstraBe") had been built through the mountains to
connect North and South Caucasus in 1784, the Russian army left Tbilisi in 1785 before
Persia’s military forces arrived again, raided and burned down the city (ibid.: 80).
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Empire in 1801 (ibid.: 80-81). Nevertheless, in the same year Tsar Paul (1796—
1801) and his successor Alexander 1. (1801-1825) proclaimed the annexation of
Georgia, abolished its kingdom and initiated policies of russification;*’! from
1810-1867 Russian troops seized the western principalities Imereti (1810),
Svaneti (1858), Abkhazia (1864) and Mingrelia (1867) (ibid.: 81).

Steady revolts arising throughout Georgia up to mid-19" century led Alexan-
der’s successor, Tsar Nikolaus 1. (1825-1855) to investigate the unrests and to
initiate reforms (ibid.: 82). He, firstly, appointed Paul Baron von Hahn who failed
as a result of centralizing efforts that disregarded Georgian traditions (ibid.: 82).
Subsequently, Count Mikhail Vorontsov was employed to govern the colony as
viceroy of Thilisi (1844—1854), and who succeeded in reconciling the Georgian
nobility with the new regime (ibid.: 82—83): He encouraged an equitable recogni-
tion of Georgian and Russian upper classes, supported Georgian culture and pro-
moted trade, industry and agriculture. After the attempts of Alexander I. and Ni-
kolaus 1. further reforms were pursued by Alexander II. (1818—1881) who — at
times of likewise peasant uprisings — abolished serfdom in Russia from 1861—
1866 (Wren & Stults [1958] 2009: 261-265).3”2 In Georgia, many of the noble
families were destitute and in possession of modest property; they consequently
realized the peasants’ liberation, which would have meant absolute impoverish-
ment, only belatedly and in part (ibid.: 83—84). As can be learned from the famous
poet and figure of the liberation movement Prince Akaki Tsereteli (1840-1915),
"the serfs knew what was expected from them, and their masters what could be
claimed, and both sides complied with their commitments unswervingly. At times
of serfdom flogging was rare" (ibid.: 84).

The main reasons for occasional upheavals in Georgia up to its short period of
independence (1918-1921) was driven by the following ideas: By mid 19" cen-
tury, those who returned from their studies in St. Petersburg (the first group,
"pirveli dasi" of the so-called "fergdaleulebi"), e.g. romanticist writers like Prince
Akaki Tsereteli, Alexander Chavtchavadze (1786—1846) or Grigol Orbeliani
(1800-1883), based their ideas on Georgia’s ‘heroic’ past, were against tsarist

371 In Russian contemporary historical sources Russian foreign rule is deemed despotic
and arbitrary (ibid.: 82): Alexander I. replaced administrative posts with Russian officials,
forbid Georgian and introduced Russian as administrative language (which was not known
among many), subordinated the Georgian-Orthodox Church Russian exarchs, abolished
Georgian as liturgical language, plundered sacral art treasures and painted over medieval
church frescoes with Russian pictures.

372 Serfs owned by private landowners were freed in 1861, those belonging to the imperial
family or to crown lands in 1863 and state-owned serfs in 1866 (Wren & Stults ([1958]
2009). Nonetheless, due to financial burdens, i.e. redemption payments and taxes, it was
not before the revolution in 1905 that peasants worked their lands liberated (ibid.: 263—
264).
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autocracy and felt inspired by the liberation movements in Italy, Poland and Hun-
gary (ibid.: 84-86).3”2 From 1869 the second group, "meore dasi", was established
around Niko Nikoladze (1843—1923) which demanded economic and political re-
forms; e.g. in 1875, Alexander Chavchavadze’s son, Ilia (1837-1907), found the
"Bank of the Nobility" that allowed the upper classes to modernize their goods;
moreover, though usually driven by the nobles increasingly other strata of the so-
ciety demanded a change from tsarist rule (ibid.: 86). Tsar Alexander II. reacted
with repressive measures and renewed policies of russification, that were tight-
ened with centralizing events by his son Alexander I11. (1881-1884), in the wake
of Georgia, when its viceroy was dismissed in 1883, lost its outstanding role in
the Caucasus (ibid.).>”* The last Russian tsar Nikolaus II. (1868—1917) ascend the
throne in 1894 when the devastating famine (1890) and political stagnation hin-
dered the effective support of the industrial revolution, which was triggered by
the state from 1890s onwards, by the majority of the population; political partici-
pation of liberals as well as radicals got loud (ibid.: 87). At the end of the 19
century the industrial revolution in the Caucasus was prompted by the extraction
of resources (ibid.): Azerbaijan became the world biggest exporter of crude oil,
while the export of Georgian coal and manganese ore (the latter presenting one
third of total world production) led to a massive expansion of the rail network
with Georgia, and its direct access to the Black Sea, as its central node. Rising
inequalities in Georgia and the Russian Empire provoked social-democratic as
well as revolutionary movements of workers and farmers. Thus, in Russia, the
rather radical Bolsheviks set the further political course; in Georgia, the so-called
third group, "mesame dasi", among them Noe Zhordania (1868-1953), future
chairman of the short-lived independent Georgian Republic (1918-1921), formed
the Social Democratic Party of Georgia, which supported the pro-European Men-
sheviks (ibid.: 88). The group was successful in uniting farmers and workers
against Georgian nobles, the wealthy Armenian bourgeoisie and the Russian ad-
ministration (ibid.). The first revolutionary sentiments in Russia that discharged
in unarmed protests 1905 in Saint Petersburg were dispersed violently ("Bloody
Sunday"). In the same year also strikes in Georgia — primary in the self-pro-
claimed "Gurian Republic" which was controlled and administered from 1903—
1905 by farmers and comprised vast parts of West Georgia — extended to the
towns Tbilisi, Batumi and Poti, but found violent suppressions by Cossack forces
(ibid.: 89).37> K. Kautsky (1854—-1938), who visited Georgia in 1920, notes that
"[a]fter the first Russian Revolution, Georgia was the country which constantly

373 The word tergdaleulebi stems from the Terek river ("tergi"), which marks the frontier be-
tween Georgia and Russia; the term is thus translated as "those that drank from tergi wa-
ter", i.e. those that have studied in Russia (Nielsen 2000: 84).

374 In 1882 Alexander III. prohibited to publish the word "Georgia" in the print media (ibid.:
86-87).

375 Most of the death sentences, measured in per capita of the population, which were enforced
in the aftermath of the revolution, hit Georgian farmers stemming from Guria (ibid.: 89).
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returned the largest Menshevist majority in the Duma Elections since 1906, and
which furnished many of the Menshevist martyrs" (Kautsky 1921: 8). Apparent
efforts to enhance parliamentary participation undertaken by Nikolaus II. in fact
did not lead to political improvements, and the outbreak of World War I. only
aggravated social tensions which finally led to the October Revolution in 1917
and the end of the Russian Empire (ibid.: 90).

Views on the First World War were quite distinct among the Caucasus repub-
lics: Azeris, ethnic Turks, hoped for a positive outcome for Turkey, which was
allied with Germany; on the contrary, Armenia hoped for a Russian victory for
that Armenian populations residing in East Anatolia would be freed;*’® the popu-
lation of Georgia was ambiguous, while those in support for Germany hoped for
a Russian defeat and the independence of Georgia (ibid.).*”” During the first peace
conference in March 1918 it became obvious that Turkey prepared to expand its
territory up to the Caspian Sea that alarmed German warlords who feared to loose
the supply of Caucasian raw materials necessary to continuing the war (ibid.: 91).
Thus, while a second peace conference in May 1918 failed and Turkish troops
approached Tbilisi, Germany assured Georgia military protection in exchange for
the exclusive supply of Georgia’s natural resources; in the same month Noe Jor-
dania proclaimed Georgia’s independence (ibid. 92).37® Seeing that Germany lost
World War 1, its troops left the country by December 1918 (ibid.: 94).3” In 1919
the social-democrats obtained the majority of the votes in Georgia’s first demo-
cratic elections, and the parliament elected Zhordania as her first prime minister

376 The destiny of about two million Armenian people that stemmed from southeast Turkey
which lost there life during the war and beyond is described impressively by Franz Werfel
in his original work "Die vierzig Tage des Musa Dagh" ("The Forty Days of Musa Dagh")
(ibid.: 96; cf. Werfel (1978).

377In late summer of 1915 a Georgian volunteer corps of a few hundred soldiers was orga-
nized in Trebizond under the command of Friedrich Werner Graf von der Schulenburg,
who resided from 1911-1914 as consul in Tbilisi (Nielson 2000: 90). After the October
Revolution the three republics firstly joint for a Transcaucasian Federation (Transcaucasian
Democratic Federative Republic) from February to May 1918 (ibid.: 91-92).

378 On the contrary, in the following absence of German officials Georgia was forced to sign a
declaration that granted Turkey its south-western territories; at the same time, a steamer
with Bavarian troops arrived in Poti, and a few days later German troops fought against the
Turkish army in the south of Georgia (ibid.: 93). The German military then helped Georgia
to build and to establish an army that fought against Armenian troops invading Georgia at
the end of the same year (ibid.: 93-94).

379 With the Treaty of Kars Russia let Turkey take over the historical areas of Tao-Klarjeti
(ibid.: 96).
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(ibid.).3®® A year later the Red Army invaded the South Caucasus, i.e. they cap-
tured Azerbaijan and Armenia in 1920 and Georgia in the beginning of 1921.3%!
Before the Caucasian states became Soviet Socialist Republics (SSR) in 1936,
they were unified in a Transcaucasian Federative Republic (TSFSR) in 1922 with
the help of the Red Army (ibid.: 97-98). The following political repressions —
realized by the Cheka, the Bolshevik’s secret police, that murdered, tortured and
banished opponents to Siberia and elsewhere — soon affected economic life, and
led to famine and poverty (ibid.: 98).38

The new Bolshevik government, led by the Georgian Revkom (Revolutionary
Committee), enjoyed so little support among the population that it faced the dis-
tinct prospect of insurrection and civil war. The Bolsheviks had few ties with the
Georgian peasantry, which was intensely dissatisfied over land shortages and
other economic troubles. The highly politicized proletariat, with its strong men-
shevik tradition, was equally hostile toward the new regime, as was the intelli-
gentsia (Knight 1993).

The following uprisings in 1924, that originated in Guria again and spread
throughout Georgia, were quelled by the Red Army with vast bloodshed: About
10.000 people were executed, 20.000 banished to Siberia (Nielsen 2000: 98). The
following period, which was characterized by Lenin’s initiated "New Economic
Policy" (1921-1929) led to a slow rise of industrial and agricultural production —
the latter only with regard to the newly growing of tobacco, tea and citrus fruits —
, and supported Georgia’s fine arts (ibid.: 99). The short period of cultural and
economic "liberty" was set an end by Stalin at the end of the 1920s with the intro-
duction of the first five-year plan (1928-1932) that forced industrial production
and the collectivization of agricultural production; the measures resulted in disas-
trous famines due to which about 11 million people lost their life from 1932—-1934
(ibid.: 100). The collectivization in Georgia up to 1934 could only be realized by
massive use of force that gave rise to civil war—like confrontations in Kakheti,
Guria and other regions; in view of that, only three fourth of individual farms were
transformed into so-called "kolkhozy", a rate which was much lower in Georgia
than in other republics (ibid.).

The terror, "Tshistka", against Bolsheviks and other opponents, that intensified
especially between 1936—-1938 (Great Purge), was pursued until Stalin’s death by
Georgian Communist party leader Lawrenti P. Beria (1938-1953);3# the follow-

380 His policies remained modest but provided for a sound basis in the country (94.): E.g. he
nationalized industries related to infrastructure, i.e. rail, ports, energy, as well as those that
processed raw materials, i.e. coal and manganese.

381 Georgia’s independence was recognized in 1921 firstly by the Deutsche Reich, and then by
France and Britain (ibid.: 95).

382 For an understanding of the penalty system in Russia based on social ‘exclusion’, see Pal-
lot (2005).

3831n 1936 Georgia gained the status of a Soviet Socialist Republic (SSR).
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ing years were additionally marked by the erection of industrial centers and ac-
companying hydro power plants, e.g. the ironwork in Zestaponi, a car factory in
Kutaisi or plants for the processing of tea and tobacco on the grounds of drained
wetlands in West Georgia (ibid.: 100-101).3®* With the onset of the Great Patriotic
War between Nazi Germany and Soviet Russia in 1941, German troops ap-
proached the Caucasus 1942 via its Northern territories, but had to give up after
the defeat in Stalingrad (ibid.: 102). In the same year, some of these North Cau-
casian folks, like Chechens or Ingush people, as well as Meskhetians and German
minorities from Georgia, were deemed to have collaborated with the German in-
vaders and were thus deported to Central Asia (Trier 2011).3% From 1944 on-
wards a Georgian Patriarch (Katholikos) led again the Georgian Orthodox church
(Bischof 1995).

Source: The Georgian Soviet Socialist Republic (SSR), http://www.marxists.org/archive/kautsky/1921/georgia/index.htm.

The term of Nikita Khrushchev (1953—-1964) was marked by less stringent regu-
larities in the economic and cultural sphere and allowed more political autonomy
of the republics (Nielsen 2000: 104). In Georgia, the First Party Secretary of the
Georgian SSR Vasil P. Mzhavanadze (1953—-1972) loss in popularity due to the

384 Ziegler (2005) underlines that products stemming from these industrial enterprises, e.g.
Kutaisi’s car factory, were not able to work but were depended on the supply of products
from other republics, e.g. motors from Russia; the interdependency of the production sys-
tem was hence used to counteract economic autonomy of individual republics (Ziegler
(2005). Winkler (1965) reports that more than 100.000 ha have been drained of Colchis’
swamplands in times of the Tsarist Empire and the early years of the Soviet Union (Win-
kler (1965).

These peoples, with the exception of Meskhetian Turks who are still awaiting for
Georgian citizenship, were allowed to return to their homelands after 1956 (Krikorian (2011);
Trier (2011). From 1816—-1819 almost 3.000 Swabian Germans, mainly Wiirttembergs’ Pie-
tists, emigrated to Georgia (Ortoidze & Schumann (2014) their number, according to esti-
mates, rose to 30.000—40.000 peoples that lived in Georgia in the 19" century (Nielsen 2000:
102—-103; Bischof (1995).

385
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violent suppression of revolts in consequence of Khrushchev’s Stalin critique in
1956, which led to the rise of national opposition movements (ibid.: 104—106). At
the same time, corruption, unemployment, criminality and informal market activ-
ities marked Mzhavanadze’s term as well as the discrimination of national minor-
ities (Wassmund 2005).3%® Thus, his successor, Eduard Shevardnadze (1972—
1985) under the Soviet’s First secretary Leonid Breshnev (1964—1982) fought
against corruption, black market activities and the mafia, and arrested high-level
officials, but only with limited success (Nielsen 2000: 107). Opposition move-
ments and violent resistance intensified from the 1970s onwards, and Shevard-
nadze reacted with a liberal environment which served as blueprints for the forth-
coming policies of "glasnost" and "perestroika" of the General Secretary Mikhail
Gorbachev (1985-1991) (ibid.: 107-109). When Shevardnadze moved to his post
as foreign minister of the Soviet Union (1985-1991) and Djumber Patiashvili be-
came the First Secretary in Georgia, newly initiated repressive measures led to the
formation and recurrent demonstrations of nationalist opposition movements
(Bischof 1995). One of the first independent movement was the Chavtchavadze
Society, the so-called (historically related) fourth group ("meotre dasi'") that com-
prised of Zviad Gamsakhurdia, Merab Kostava, Tamara Chkheidze, Irakli
Tsereteli and others, some of which had also belonged to the 1977 found human-
rights organization Georgian Helsinki Group (Alekseeva et al. 1990).3%7 In 1988~
1989 mass protests broke out in response to Gorbachev’s plan to curtail the rights
of the republics (especially the right on secession) in a constitutional amendment
as well as a consequence of the demonstration of about 2.0000 Abkhaz people
demanding the secession from Georgia (ibid.: 105-108).3% The rallies now de-
manding Georgia’s independence peaked on April 9, 1989, which were quelled

386 The architecture in Tbilisi, according to Nielsen (2000), serves as a good counterfeit to
mirror Georgia’s economic decline up to Mzhavanadze’s term: noble city palaces built in
the turn of the 20 century in Sololaki are followed by solid buildings in Wake of the Sta-
lin-era; they are replaced by scanty, but still robust apartment buildings of Chrustchev’s
rein, while long-stemmed, wobbly-looking high-rises on Nutsubidze’s Plateau mark the
end of the city (Nielsen 2000: 107).

387 Zviad’s father, Konstantin Gamsakhurdia (1891-1975), was the only famous writer who
survived Stalin’s “Tshistka’; together with others he had studied in Berlin, Germany, who
called themselves "spreedaleubi”, i.e. those who drank out of the Spree (ibid.: 117). As a
member of the Helsinki Groups and as a result of his anti-Soviet critique, Merab Kostava
had been convicted and sent to Siberia for ten years (ibid.: 118).

388 The first rally organized by the culturally-oriented Chavtchavadze Society in 1988 was di-
rected against a military exercise of U.S. and Soviet forces: "Soon after its creation, 600
students of Tbilisi University held a meeting February 24, 1988, in support of Society pro-
tests against military maneuvers near the ancient monastery of David-Garedzh that threat-
ened to damage this greatly valued example of Georgian architecture. The students ob-
tained the assurance from the authorities that in the future, the maneuvers would be con-
ducted in other places. But this promise was not kept, and the students repeated their
demonstrations on September 21 and 22, when an American delegation participating in a
U.S.-USSR exchange program known as the Chautauqua Initiative came to Tbilisi. Police
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with military bloodshed, i.e. sharpened shovels, tear gas and the use of other
chemicals, most probably rodent fumigant, which ended in a massacre of 20 peo-
ple and hundred injured, according to official reports (ibid.: 108—109); the contin-
uation of widespread rallies (Shevardnadze himself flew to Georgia to calm down
the people on April 11, 1989) as well as the following decline of Communist Party
members led to free elections in October-November 1990, and the official an-
nouncement of Georgia’s independence on April 9, 1991, by a Gamsakhurdia-
headed parliament.

However, in May, 1991, the first and newly elected president of Georgia, Zviad
Gamsakhurdia, had to flee after eight months in office due to tendencies of auto-
cratic rule and unresolved internal power struggles (Bischof 1995): The conflict
among opposition groups which had boycotted the election and the involvement
of paramilitary groups, e.g. the prominent mkhedrioni ("horsemen"), a private
army found by Jaba loseliani or the National Guard under Minister of Defense,
Tengiz Kitovani, led to civil war-like conditions; conflicts over the independence
of South Ossetia and Abkhazia aggravated the situation. Following the invitation
of the military council and a provisional government, on March 5, 1992, Shevard-
nadze returned to Georgia to fill the political vacuum; he was elected president of
the parliament on October, 11, 1992, and, after the civil war, became President of
Georgia in 1995.

broke up the demonstration as the foreigners looked on in surprise" (Alekseeva et al.
(1990).
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Appendix II: Overview of the field visits in 2013 and 2014

Field research 2013

(International) Organizations and experts
Transparency International Georgia
Transparency International Georgia

Georgian Young Lawyers Association (GYLA)
EU-European Commission

Deloitte Consultant for USAID

Land management in Georgia

USAID, EPI, Zugdidi

GIZ

land tenure expert, GIZ

June 18,2013
June 24, 2013
July 5, 2013

June 24, 2013
June 26, 2013
July 12, 2013
July 8, 2013

July 15,2013
July 15,2013

Government representatives

Ministry of Agriculture of Georgia

National Agency for Public Registry (NAPR)

Regional representative - Sakrebulo - of Zugdidi

local representative, gamgebeli (secretary of head of village) in Kabala
local representative, gamgebeli (head of village) in Osantia

July 5, 2013
July 12,2013
July 10, 2013
July 2, 2013
July 9, 2013

1. Kakheti

Wine producers

GWS - director

GWS - lawyer

GWS - product manager

Telavis Gvinis Marani LLC - founder and owner
Schuchmann - manager

Farmers' groups

June 21-July 2, 2013

June 21, 2013

June 21 and June 27, 2013

June 21, 2013
June 25,2013
June 25,2013

1Q July 1, 2013
2K July 2, 2013
38 July 1, 2013
4G July 2, 2013

II. Samegrelo

Hazelnut processors
Agrigeorgia (Ferrero)
AgroExport Georgia
Naturale

Tomka

Farmers' groups
5K

6K
70

July 8-12, 2013

July 8, 2013
July 8, 2013
July 8, 2013
July 8, 2013

July 9, 2013
July 9, 2013
July 9, 2013
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Field research 2014 (follow-up)

(International) Organizations and experts
GIZ, former NAPR and SDLM

Ilya Chavchavadze University

Transparency International Georgia

NAPR

Lawyer

Ministry of Agriculture

MokE, Urban planning

FAO, ex-USAID, MoA

July 24,2014
July 24,2014
July 25,2014
July 25,2014
July 27,2014
August 1, 2014
August 1, 2014
August 4, 2014

USAID, EPI August 6, 2014
I. Kakheti _

Farmers' groups

1Q July 27,2014
2K July 27,2014
3s July 27,2014
4G July 27,2014

II. Samegrelo
Farmers' groups

Presentation by Jacques Fleury on Borjomi, Chateau Mukhrani and the
Wine Association

Racha - Invitation to join the common agreement for registering lands
between Golden Kvanchkhara and GWS

Chateau Mukhrani's expert (wine producer) about work of international
donors in the agricultural sector

Punjabi farmer and consultant/trading business expert

Head of Georgian Sheep Breeders Association

5K August 6,2014
6K August 6,2014
70 August 6, 2014
Additional:

June 20, 2013

June 2628, 2013

June 28,2013

July 13,2013
July 14,2013
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Appendix ITI: Assumptions underlying SPSS’ data analysis

SPSS - assumptions

Spatial characteristics

sof 1|village

..site of the village (East/West, region)

Economic characteristics of the village

A1l |economic situation of village compared to other villages

...perception of the economic situation: the better, the higher the rate

A2 |economic situation of village compared to rest of country

...perception of the economic situation: the better, the higher the rate

A3 |differences oflife in village in comparison to city

..changes perceived, the less perceived, the lower the rate

A4 [(in)equality ($) in the village

..equality in the village: the higher inequality, the lower the rate

A6 [(in)equality (power = influence) in the village

...equality in the village: the higher inequality, the lower the rate

Cohesion in the village

A7 |joint vs. family focus

...the more joint action in the village, the higher the rate

A8 |transfer of (common) opinion to joint action

...the more joint action in the village, the higher the rate

A9 |demand for more self-governance vs. more state regulation

...the higher the demand for self-governance, the lower the rate

A10 |peer pressure

...the higher peer-pressure, the higher the rate ("neighbourhood effect")

A12 |damaged site: jointly covering costs vs. free-riding

...the more joint action in the village, the higher the rate

A13 |collecting money: jointly covering vs. free-riding

...the more joint action in the village, the higher the rate

Bl  |joint discussions of village problems

...the more discussions in groups, the higher the rate

B8  |common celebrations of holidays

...the more joint celebrations, the higher the rate

B9  |asking neighbours when selling land

...the more need to ask neighbours, the lower the rate

B10.1 |unwritten rules to shepherding cattle

B10.2 |unwritten rules to use the village pasture

B10.6 |unwritten rules to collect money for the needed

B10.7 |unwritten rules with regard to unpaid work in the village

B10.8 |unwritten rules with regard to common village problem

B10.9 |unwritten rules with regard to bring money to a funeral

...the more unwritten rules apply, the lower the registration rate

B12 |enforcement of unwritten rules

...the stricter enforcement of unwritten rules, the lower the rate

B15 |protection of natural resources ...the more demand for state control, the higher the rate
B16 |joint work improves economic situation ...the more joint work, the lower the rate
B24 |preferences to work individually/together ...the more preferences for joint work, the lower the rate

T2  |trust in the village

...the higher the trust, the lower the rate

R1 individual involvement in village life

...the more involvement, the lower the rate

RS frequency of political discussions

...the more frequent, the higher the rate

Household characteristics and farm size

F1 size of family living under the same roof

...the more members, the higher the rate

F4 size of land owned

...the more land, the higher the rate

F9 land use ...the more land used, the higher the rate
F10 [number of cattle . .

...the higher the number, the higher the rate
F11 |number of goats/sheep
F12 |percentage of agricultural produce that is sold ...the higher the number, the higher the rate
F14 |economic status of the family
F18 |perception of economic status of the family ...the more poor, the lower the rate
F19 |economic status of the family in monetary terms
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Demographic characteristics

D1  [gender rather males than females register their land (less common for women)

D2 |age the younger the person, the higher the rate

D3 |nationality when being a foreigner, the registration rate is higher

D4  |[religious confession being non-christian, the registration rate is higher

D5 [education the higher the education, the higher the rate

D61 [employment self—énlployed/ state (?fﬁcials rather register than
pensioneers/housewives

D7  |health status the better the health, the higher the rate

D9 |duration of living in the village the longer living in the village, the lower the registration rate

M1 [frequency of using TV as source of information

M2 |[frequency of using radio as source of information . . .
..the more often used, the higher the registration rate

M3 [frequency of using press as source of information

M4  [frequency of using internet as source of information
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