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Abstract 

This work deals with the cases of repression that occurred during the 1936-1939 Spanish Civil War 

and the Francoist dictatorship and that have been brought to court since the 2000s. A first part of the 

work has subsumed these cases under Spanish domestic criminal law. A second part of the work 

examines the compliance of the amnesty law enacted by the Spanish Parliament in October 1977 with 

International Human Rights Law. Finally, a third part of the work analyses the cases occurred during 

the 1936-1939 Spanish Civil War under international criminal and humanitarian law. 

Zusammenfassung 

Diese Arbeit befasst sich mit den Fällen von Repression, die während des Spanischen Bürgerkriegs 

1936-1939 und der franquistischen Diktatur stattfanden und die seit den 2000er Jahren vor Gericht 

gebracht wurden. Im ersten Teil der Arbeit werden diese Fälle unter spanisches Strafrecht subsumiert. 

Im zweiten Teil der Arbeit wird untersucht, ob das vom spanischen Parlament im Oktober 1977 

verabschiedete Amnestiegesetz mit den internationalen Menschenrechtsnormen vereinbar ist. 

Schließlich werden im dritten Teil der Arbeit die Fälle aus der Zeit des Spanischen Bürgerkriegs 1936-

1939 nach internationalem Strafrecht und humanitärem Recht analysiert. 
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1. Introduction 
 

With the transition to democracy experienced after General Francisco Franco Bahamonde 

died on 20 November 1975,1 Spain underwent a process of political and legal 

transformation from a dictatorship into ‘a social and democratic State, subject to the rule 

of law,’ as the 1978 Constitution proclaims.2 It occurred in the context of the mid-1970s 

transitions to democracy in Southern Europe, coinciding with the fall of the dictatorships 

in Portugal and Greece.3 

 

In light of the balance of power between and among political forces in transitional times, 

political science literature highlights the negotiated nature of the transition in the case of 

Spain, since it did not imply the rupture or defeat of the Francoist regime, but the contrary: 

the democratic dissidence had to coexist and negotiate with the outgoing regime 

authorities.4 The strength of the outgoing regime vis-à-vis the opposition helps one to 

understand the type of transitional justice policies adopted. 

 

In this regard, Spain’s newly restored democracy did not follow the example of the 

European democracies that based their identity on the defeat of National Socialism and 

Fascism, but was grounded in oblivion regarding victims, executioners and those who 

                                                 
1 On the controversy regarding the periodisation of the transition, see eg Andreu Mayayo and Carles 
Santacana, 'La transición democrática en España (1975-1982). Materiales de estudio' (unpublished work) 
3-4; Bernat Muniesa, Dictadura y transición. La España lampedusiana (2005) 19-20; Francisco Espinosa 
Maestre, 'La memoria de la represión y la lucha por su reconocimiento (En torno a la creación de la comisión 
interministerial)' [2006] 233; Francisco Espinosa Maestre, Contra el olvido. Historia y memoria de la 
guerra civil (2006) 171; Pere Ysàs, 'La transición española en la democracia: Historia y mitos' (2009) 19.  
2 Constitución Española (Boletín Oficial del Estado (hereinafter 'BOE') no 311, 29 December 1978), art 
1(1) (hereinafter ‘1978 Constitution’). 
3 See Jon Elster, Closing the books. Transitional justice in historical perspective (2004) 60-62. 
4 It has been classified as a ‘transformation’ at Samuel P Huntington, 'The Third Wave: Democratization in 
the Late Twentieth Century' (1995) 65-66; as a ‘reform’ at Luc Huyse, 'Justice after Transition: On the 
Choices Successor Elites Make in Dealing with the Past' (1995) 113; as ‘negotiated, “pacted”, reform-
oriented’ at Alexandra Barahona de Brito, Carmen González-Enríquez, and Paloma Aguilar, 'Introduction' 
(2001) 1; or ‘Systemwandel’ (transition with the participation of the up until then ruling elite), which was 
‘negotiated’ and ‘from above’ at Albin Eser and Jörg Arnold, Transitionsstrafrecht und 
Vergangenheitspolitik (2012) 118-120. Other authors hold similar conclusions: see eg Juan J Linz, 'The 
Breakdown of Democratic Regimes: Crisis, Breakdown & Reequilibration' (1995) 124; John H Herz, 'From 
Dictatorship to Democracy: Coping with the Legacies of Authoritarianism and Totalitarism' (1995) 133-
134; José María Maravall et al, 'Spain' (1995) 299-300, 321-322; Paloma Aguilar Fernández, 'Justice, 
Politics, and Memory in the Spanish Transition' (2001) 93-99, where Aguilar applies the risk aversion 
variable of game theory to understand the Spanish transition; Paloma Aguilar, 'The Timing and the Scope 
of Reparation, Truth and Justice Measures: A Comparison of the Spanish, Argentinian and Chilean Cases' 
(2009) 505. 
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benefited from Francoism.5 The actors in the political process opted to follow a 

consensual transition, which, under a policy of national reconciliation, resulted in the 

enactment of the 1977 Amnesty Law.6 This law implied a turning of the page of history 

by abandoning any attempt to subject the conduct of the previous regime to judicial 

review.7 

 

Despite the pendulum swings in successive governments and parliamentary majorities 

since Franco’s death, the transitional justice processes and mechanisms in place to come 

to terms with a past of repression against dissidence have not varied in their essence.  

 

1.1. Structure of the research 

 

The second chapter presents, first, the patterns of repression systematically implemented 

by the rebels during the 1936-1939 armed conflict and by the Government of Spain under 

the Francoist dictatorship. The second part of this chapter briefly presents the transitional 

justice measures adopted in post-Franco Spain, including the policy followed regarding 

prosecuting the repression against dissidence. This chapter describes the course of the 

criminal proceedings that were opened in an attempt to overcome the blanket amnesty. 

 

The third chapter examines the legal qualification corresponding to the facts investigated 

in the above-mentioned criminal proceedings, delving into the limits imposed by the 

principle of legality, as understood in Spanish criminal law, and to which Spanish courts 

are subject. 

 

The fourth chapter focuses on the applicability of statutory limitations to the crimes 

subject-matter of the above-mentioned criminal proceedings. I have taken into account 

the limits imposed by the principle of legality, the type of consummation of these criminal 

offences, and the lack of effective remedies due to the prevailing impunity. 

 

                                                 
5 Andreu Mayayo and Carles Santacana, 'La transición democrática en España (1975-1982). Materiales de 
estudio' (unpublished work) 1; Ramón Saez, 'Los jueces y el aprendizaje de la impunidad, a propósito de 
los crímenes del franquismo' [2010] 68. 
6 Ley 46/1977, de 15 de octubre, de Amnistía (BOE no 248, 17 October 1977) (hereinafter ‘1977 Amnesty 
Law’). 
7 See 1977 Amnesty Law, arts 1-2; Santos Juliá, 'De "guerra contra el invasor" a "guerra fratricida"' (1999) 
43-52; Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 95-98. 
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The fifth chapter determines the scope of application of the 1977 Amnesty Law, its 

compliance with the 1978 Constitution and the obligations of the Spanish State under 

international law. 

 

The sixth chapter analyses certain types of repression committed during the 1936-1939 

armed conflict in Spain under the assumption that international criminal law was directly 

applicable. 

 

1.2. Research method 

 

The patterns of repression have been presented based on a direct examination of the 

legislation of the time, which concerned the structure and competences of state bodies 

and measures potentially concerning political dissidents. 

 

The transitional justice measures adopted in post-Franco Spain have been described based 

on an examination of the documents produced or received by the Spanish Parliament 

(legislation and the relevant preparatory works) available either online or at the Archives 

of the Congreso de los Diputados, as well as an examination of the relevant case law and 

circular letters issued by the Fiscalía General del Estado (hereinafter 'FGE') that interpret 

specific pieces of legislation. 

 

The cases under examination were or are being heard before Spanish criminal jurisdiction 

courts. Thus, to delve into the relevant questions of Spanish criminal law (mainly, 

determination of applicable law; subsumption; and applicability of the statute of 

limitations), the analysis has had to take into account the limits imposed by the guarantees 

of the principle of legality, as established in the 1978 Constitution and the applicable 

Spanish Penal Codes. 

 

Determining the scope of application of the 1977 Amnesty Law has been based on an 

examination of all precedents of amnesties and general pardons in Spain, the preparatory 

works of the 1977 Amnesty Law, as well as the case law that implemented amnesties and 

pardons during the transition, and the circular letters addressed to public prosecutors that 

also interpreted them. Compliance of the 1977 Amnesty Law with the 1978 Constitution 

has been based on an examination of the preparatory works of the 1978 Constitution; the 
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precedents of general pardons; and case law of the Spanish Constitutional Court. Finally, 

compliance of the 1977 Amnesty Law with Spain's obligations under international law 

has been based on the examination of the relevant international treaties and their 

preparatory works, as well as the case law, reports and general comments of these treaties' 

monitoring bodies. I also based my reasoning on the case law of the European Court of 

Human Rights (hereinafter 'ECtHR'), the International Court of Justice (hereinafter 'ICJ'), 

the International Criminal Court (hereinafter 'ICC') and other international and hybrid 

criminal tribunals. I compared the conclusions of my analysis with the recommendations 

of the United Nations (hereinafter 'UN') bodies on the Francoist repression. 

 

The classification of the 1936-1939 armed conflict and the subsumption of the atrocities 

under examination in the definition of war crimes and crimes against humanity has been 

based on an examination of the secondary sources on the regulation of civil wars 

published before 1936-1939; the relevant Spanish legislation (on declaration of state of 

war; blockades; treatment of rebels; etc); international treaties and their preparatory 

works; the archival material produced by the International Committee of the Red Cross 

(hereinafter 'ICRC') and the League of Nations; as well as the case law of the ECtHR, the 

Inter-American Court of Human Rights (hereinafter 'IACHR'), the ICJ, the International 

Military Tribunal (hereinafter 'IMT'), the International Military Tribunal for the Far East 

(hereinafter 'IMTFE'), the ICC and other international and hybrid criminal tribunals. 
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2. The relevant context of the cases analysed 
 

2.1. Patterns of Francoist repression 

 

Between 17 and 19 July 1936 part of the Spanish army rose up against the Government 

of Spain resulting from the elections of February 1936. This military coup began on the 

evening of 17 July 1936 in Melilla and, due to the partial success of the rebellion, an 

armed conflict ensued. As a result of the local-level success of the rebellion and the 

successive occupation of the territory, the repression began, being implemented 

everywhere in a similar manner. The rebels won the armed conflict, officially ending the 

hostilities on 1 April 1939.8 From the beginning of the armed conflict in July 1936 until 

                                                 
8 See eg Santos Juliá, 'De "guerra contra el invasor" a "guerra fratricida"' (1999) 27; Julián Casanova, 
'Rebelión y revolución' (1999) 62-67; Josep Maria Solé i Sabaté and Joan Vilarroya Font, 'Mayo de 1937 - 
abril de 1939' (1999) 182; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura 
franquista (2008) 52, 199; Paul Preston, The Spanish holocaust. Inquisition and extermination in twentieth-
century Spain (2012) 14-21, 57-59, 153. For Melilla, see Paul Preston, ibid 133. For Ceuta, see Josep Maria 
Solé i Sabaté and Joan Vilarroya Font, ibid 182. For Cádiz, see Paul Preston, ibid 134-140, 170-171. For 
Sevilla, see Julián Casanova, ibid 84, 97, 103, 172; Paul Preston, ibid 140-145, 154-160, 162-164. For 
Huelva, see Julián Casanova, ibid 85, 172-173; Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 
195-199; Javier Rodrigo, ibid 70-71, 97, 107; Paul Preston, ibid 145-153. For Córdoba, see Julián 
Casanova, ibid 74-76, 97-98, 172; Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 199-201; Javier 
Rodrigo ibid 97; Paul Preston, ibid 161-162, 167-170. For Málaga, see Julián Casanova, ibid 175-176; 
Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 201-202; Javier Rodrigo, ibid 96-97; Paul Preston, 
ibid 171-172, 176-178. For Granada, see Julián Casanova, ibid 84, 98, 110-112; Paul Preston, ibid 172-
176. For Navarra, see Julián Casanova, ibid 101, 103; Paul Preston, ibid 179-185. For Logroño, see Julián 
Casanova, ibid 105; Paul Preston, ibid 185-187. For La Rioja, see Julián Casanova, ibid 101, 103; Paul 
Preston, ibid 187-188. For Valladolid, see Javier Rodrigo, ibid 70; Paul Preston, ibid 188-193. For 
Salamanca, see Julián Casanova, ibid 96-99; Paul Preston, ibid 193-199. For Burgos, see Julián Casanova, 
ibid 95; Paul Preston, ibid 199-200, 205-206. For Soria, see Paul Preston, ibid 200-201. For Segovia, see 
Paul Preston, ibid 201-203. For Palencia, see Paul Preston, ibid 203. For León, see Julián Casanova, ibid 
95, 177; Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 220-222; Paul Preston, ibid 203-204. For 
Zamora, see Julián Casanova, ibid 108-109; Paul Preston, ibid 204-205. For Ávila, see Javier Rodrigo, ibid 
72-73; Paul Preston, ibid 206-207. For A Coruña, see Julián Casanova, ibid 100; Paul Preston, ibid 209-
213. For Lugo, see Paul Preston, ibid 214. For Ourense, see Paul Preston, ibid 209, 214-215. For 
Pontevedra, see Paul Preston, ibid 209, 215. For Badajoz, see Julián Casanova, ibid 76-77, 85, 106; Josep 
Maria Solé i Sabaté and Joan Vilarroya Font, ibid 194; Francisco Espinosa Maestre, La columna de la 
muerte: el avance del ejército franquista de Sevilla a Badajoz (2003); Paul Preston, ibid 303-330. For 
Cáceres, see Julián Casanova, ibid 105, 172; Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 188-
193; Javier Rodrigo, ibid 97, 106; Paul Preston, ibid 330. For Toledo, see Julián Casanova, ibid 77; Paul 
Preston, ibid 330-340. For the Canary Islands and Balearic Islands, see Julián Casanova, ibid 110, 174-175; 
Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 182-183; Conxita Mir Curcó, 'Derrota i repressió: 
Les víctimes del franquisme als Països Catalans' (2004) 38-40; Paul Preston, ibid 216-217. For Álava, see 
Julián Casanova, ibid 173; Javier Rodrigo, ibid 97; Paul Preston, ibid 428-429. For Gipuzkoa, see Julián 
Casanova, ibid 77; Paul Preston, ibid 430-432. For Bizkaia, see Josep Maria Solé i Sabaté and Joan 
Vilarroya Font, ibid 206-208; Javier Rodrigo, ibid 108; Paul Preston, ibid 433-437. For Santander, see 
Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 204-206, 208; Javier Rodrigo, ibid 109-110, 119; 
Paul Preston, ibid 437-439. For Asturias, see Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 208-
220; Javier Rodrigo, ibid 110; Paul Preston, ibid 440-446. For Zaragoza, see Julián Casanova, ibid 84, 95, 
97, 99-100, 102-104, 171-172; Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 223-224; Paul 
Preston, ibid 447-449. For Teruel, see Julián Casanova, ibid 93, 105-108; Josep Maria Solé i Sabaté and 
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the first elections of June 1977, the Francoist dictatorship was characterised by a strong 

and systematic repression against the dissidence. This repression had many faces for the 

entire duration thereof.9 

 

2.1.1. Francoist repression during the 1936-1939 armed conflict  

 

Concerning the basic lines of organisation of the rebel government in the occupied 

territory, on 24 July 1936, the rebels established a Junta de Defensa Nacional to govern 

the occupied territory, with this Junta holding all ‘state powers’.10 An Edict of 28 July 

1936 stated Spain was at war and subjected a number of acts to military jurisdiction.11 On 

29 September 1936, Franco was appointed ‘head of the government of the Spanish State’ 

and Generalísimo, the General in Chief of the armed forces, holding ‘all powers of the 

new state’ from that moment on himself.12 On 1 October 1936, the rebels organised the 

government as a Junta Técnica del Estado.13 On 30 January 1938, the rebel 'Central State 

Administration' became organised into ministries, which were in turn subordinate to a 

presidency. The president was the head of government and the head of state, embracing 

‘all state powers’ and therefore holding the ‘supreme power to enact legal norms with a 

general character’, under the form of Leyes (laws) or Decretos (decrees). The Ministries 

could pass regulations as Órdenes (orders). The President and the Ministries formed the 

rebel Government of Spain.14 

 

The instructions issued by the rebel military, together with the repressive legislation 

adopted by the rebel authorities, demonstrate the mass-scale, systematic nature of the 

                                                 
Joan Vilarroya Font, ibid 223, 225-226; Javier Rodrigo, ibid 73-74; Paul Preston, ibid 449-454. For Huesca, 
see Julián Casanova, ibid 94; Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 224-225; Paul 
Preston, ibid 454-456. For Lleida, see Josep Maria Solé i Sabaté, La repressió franquista a Catalunya, 
1938-1953 (1985) 43-48; Conxita Mir Curcó, ibid 40-42; Paul Preston, ibid 457-461. For the rest of 
Catalonia, see Josep Maria Solé i Sabaté, ibid 48-49, 57-66; Josep Maria Solé i Sabaté and Joan Vilarroya 
Font, ibid 226-234, 237-240; Paul Preston, ibid 461-467; and for the remaining Republican territory 
(València, Castelló, Alacant, Murcia, Albacete, Almería, eastern Andalucía and eastern part of New 
Castile), see Josep Maria Solé i Sabaté and Joan Vilarroya Font, ibid 234-235; Paul Preston, ibid 461, 468. 
9 Pelai Pagès i Blanch, 'El franquisme, un règim repressiu' (2004) 15. 
10 Decreto no 1, of 24 July 1936 (Boletín Oficial de la Junta de Defensa Nacional de España (hereinafter 
‘BOJDN’) no 1, 25 July 1936), art 1. 
11 Bando of 28 July 1936 (BOJDN no 3, 30 July 1936), art 1; Decreto no 14, of 28 July 1936 (BOJDN no 
3, 30 July 1936). 
12 Decreto no 138, of 29 September 1936 (BOJDN no 32, 30 September 1936), arts 1-2. 
13 Ley, de 1 de octubre de 1936, estableciendo la Organización Administrativa a que ha de ajustarse la 
nueva estructuración del Estado (BOE no 1, 2 October 1936). 
14 Ley de 30 de enero de 1938 (BOE no 467, 31 January 1938), arts 1, 16-17. 
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repression carefully weaved into the whole fabric from above. The following patterns of 

conduct illustrate the repression committed by the rebels. 

 

First, the mass detention of combatants and civilians, and extra-judicial killing of 

detainees: this very often resulted in the disappearance of the victim, if relatives had no 

knowledge of the event and the authorities left no official record or inscription in the civil 

register of the fate and whereabouts of the victim.15 Extra-judicial killings were ordered 

and encouraged by instructions issued by the rebel military authorities.16 

 

Second, there were military trials and death sentences. Between the end of 1936 and the 

beginning of 1937, except for the military, few victims had the chance to be investigated 

and tried by a military court, but suffered an extra-judicial execution. Military personnel 

who remained loyal to the Republic were very often tried by military tribunals and issued 

with a death sentence. From November 1936 onwards, extra-judicial killings became less 

frequent and, from autumn 1937 onwards, this type of repression was mostly replaced by 

the so-called ‘legal terror’.17 The trial of victims by military tribunals, commonly under 

charges of military rebellion, led to very serious consequences.18 This military justice has 

been defined as a ‘legal farce’, due to a lack of fair trial rights.19 The quantification of 

                                                 
15 See Francisco Espinosa Maestre, ‘Informe sobre la represión franquista. Estado de la cuestión’ (unknown 
date of filing) 2-3. Espinosa mentions the case of the provinces of Sevilla and Huelva, where only few 
extra-judicial killings may be tracked thanks to prison records, the register of the cemetery, and the civil 
register. See Julián Casanova, 'Rebelión y revolución' (1999) 65-66, 91-92, 104-105; Pelai Pagès i Blanch, 
'El franquisme, un règim repressiu' (2004) 17; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra 
civil y la dictadura franquista (2008) 42-43, 64, 66-67; Paul Preston, The Spanish holocaust. Inquisition 
and extermination in twentieth-century Spain (2012) 135, 156-157. 
16 For the content of such instructions, see Francisco Espinosa Maestre, ‘Informe sobre la represión 
franquista. Estado de la cuestión’ (unknown date of filing) 10-22. For the statements and instructions by 
Mola, see Julián Casanova, 'Rebelión y revolución' (1999) 59-60; Pelai Pagès i Blanch, 'El franquisme, un 
règim repressiu' (2004) 17; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura 
franquista (2008) 62-63; Paul Preston, The Spanish holocaust. Inquisition and extermination in twentieth-
century Spain (2012) 132-133, 179-180. For Queipo de Llano’s statements and orders, see Julián Casanova, 
ibid 83-84; Paul Preston, ibid 137-138, 142, 149, 158-160. For statements by the senior clergy, see Paul 
Preston, ibid 197-198. For Yagüe's statements, see Julián Casanova, ibid 76; Javier Rodrigo, ibid 86; Paul 
Preston, ibid 315-316.  
17 See Julián Casanova, 'Rebelión y revolución' (1999) 66-67, 171-174; Pelai Pagès i Blanch, 'El 
franquisme, un règim repressiu' (2004) 17; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil 
y la dictadura franquista (2008) 45-46, 92-98, 108. 
18 Bando of 28 July 1936 (BOJDN no 3, 30 July 1936), arts 2-6, 9. Note that this edict subjected to military 
justice, via a sumarísimo (summary) procedure, the there defined crime of rebellion and other criminal 
offences defined in the Military Justice Code, and the crimes of rebellion, sedition, and other crimes against 
public order defined in the ordinary Penal Code. 
19 Paul Preston, The Spanish holocaust. Inquisition and extermination in twentieth-century Spain (2012) 
191 (Preston provides examples of military trials, characterised by the simultaneous trial of large groups, 
having a very short duration, with few evidence required and few chances for the accused to defend 
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victims per region and province demonstrates the widespread nature of the killings and 

executions in the rebel rearguard.20 

 

Third, overcrowding, malnutrition and insanitary conditions in prison, torture and ill-

treatment of prisoners, led to illness and/or the death of prisoners.21 

 

Fourth, there were instances of violence against working-class and left wing women, and 

against the wives and other female relatives of the men who had fled or been killed. Such 

violence included killing, rape, sexual abuse, ill-treatment and humiliation by means of 

head shaving, forcing the victims to drink castor oil and then be paraded in public, and 

deprivation of the right to mourn.22 

 

Fifth, there was looting of houses and businesses of the occupied towns and villages.23 

 

Sixth, in summer 1936, the instructions issued by the rebel commanders did not regulate 

the treatment of prisoners. Some local military authorities established and managed 

detention centres for civilian and military prisoners, which were provisional, lacking any 

legal framework beyond the above-mentioned Edict of 28 July 1936.24 In December 1936, 

homogenisation of the treatment of prisoners began, with the first instructions focusing 

on their classification and use.25 The Orden General de Clasificación (general order of 

classification) of 11 March 1937, issued by the Cuartel General del Generalísimo, 

provided homogeneous criteria for the classification of the captured prisoners and 

surrendered military or civilian prisoners under the following categories: A (prisoners and 

surrenderers that were not hostile to the rebellion or that were forced to fight for the 

                                                 
themselves). See also Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura 
franquista (2008) 92-98. 
20 See Paul Preston, The Spanish holocaust. Inquisition and extermination in twentieth-century Spain (2012) 
665-671. 
21 See ibid 190-191. 
22 See Julián Casanova, 'Rebelión y revolución' (1999) 106-109; Paul Preston, The Spanish holocaust. 
Inquisition and extermination in twentieth-century Spain (2012) 207-208, 217-218, 308.  
23 See Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 343-345; Paul Preston, The Spanish 
holocaust. Inquisition and extermination in twentieth-century Spain (2012) 308. 
24 See Javier Rodrigo, Los campos de concentración franquistas. Entre la historia y la memoria (2003) 44-
52; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 135 
(Rodrigo mentions the examples of the camps in Tetuán, Canary Islands, Balearic Islands, La Rioja, 
Pamplona, Vigo, and Soria). 
25 See Javier Rodrigo, Los campos de concentración franquistas. Entre la historia y la memoria (2003) 52-
55, 58-62; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 
114. 
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Republican army, or deserters), B (prisoners that voluntarily joined the Republican army 

without ‘social, political or common responsibilities’), C (chiefs and officers of the 

Republican army; individuals that participated in hostile acts against the rebel army; 

leaders and outstanding members of political parties or in political or social activities 

contrary to the ‘fatherland’ or opposing the rebellion; alleged perpetrators of treachery, 

rebellion or other ‘social or political’ crimes), and D (captured or surrendered persons 

allegedly responsible for ordinary crimes).26 The classification led to the following 

scenarios: freedom for individuals in category A, detention for B, and opening of a 

judicial proceeding against C and D.27 Those classified as B and those concerning whom 

there were ‘doubts’ due to a lack of evidence would remain detained in concentration 

camps.28 Therefore, prisoners were imprisoned in concentration camps without previous 

conviction and without any ongoing judicial proceeding. The Jefatura de Movilización, 

Instrucción y Recuperación, created in March 1937, oversaw the setting up of Batallones 

de Trabajadores (battalions of workers) from April 1937 onwards, composed of prisoners 

classified as B and ‘Ad’. ‘Ad’ was a category introduced by an amendment to the Orden 

General de Clasificación of July 1937, concerning those prisoners who could not provide 

evidence of their support for the rebellion or the forced nature of their fight for the 

Republican army.29 

 

The battalions of workers were mainly used for military works.30 In 1937, 34,143 

individuals were working in these battalions, but this amount subsequently increased.31 A 

Decree of 28 May 1937 conferred to prisoners of war and prisoners for non-ordinary 

crimes (ie dissidents that had not committed any ordinary crime) the ‘right-obligation’32 

                                                 
26 Orden General de Clasificación of 11 March 1937, r 1, available in Javier Rodrigo, Los campos de 
concentración franquistas. Entre la historia y la memoria (2003) 226-229.  
27 Orden General de Clasificación of 11 March 1937, r 5. See Javier Rodrigo, Los campos de concentración 
franquistas. Entre la historia y la memoria (2003) 63-64. 
28 Javier Rodrigo, Los campos de concentración franquistas. Entre la historia y la memoria (2003) 64-67; 
Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 115-116. 
29 Orden General de Clasificación, as amended in July 1937, rr 3, 5, available in Javier Rodrigo, Los campos 
de concentración franquistas. Entre la historia y la memoria (2003) 232-234. Javier Rodrigo, Hasta la raíz. 
Violencia durante la guerra civil y la dictadura franquista (2008) 119. 
30 For a list with the type of work conducted by prisoners from November 1937 to May 1939, employing 
6,262 prisoners, see Javier Rodrigo, Los campos de concentración franquistas. Entre la historia y la 
memoria (2003) 139-140. See also the table of the type of work conducted by battalions of workers in 
January 1939 in Javier Rodrigo, ibid 150. See generally Javier Rodrigo, ibid 127-152. 
31 See Javier Rodrigo, Los campos de concentración franquistas. Entre la historia y la memoria (2003) 
129-131 (Rodrigo describes the battalions of workers created in 1937, indicating, among others, the amount 
of prisoners Ad, B and P (P for Presentados ('present')). 
32 Decreto no 281, of 28 May 1937 (BOE no 224, 1 June 1937), preamble.  
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to work, becoming ‘militarised personnel’ and considering them subject to the Military 

Justice Code and the 1929 Geneva Convention (prisoners of war).33, 34 The aim of this 

measure was to make prisoners cover the costs of their imprisonment,35 constituting a 

source of great profit too for the rebel authorities and private companies that employed 

prisoner-workers.36 

 

The Inspección de Campos de Concentración de Prisioneros, created in July 1937 and 

subordinated to the Jefatura de Movilización, Instrucción y Recuperación, regulated and 

centralised the imprisonment and classification of prisoners.37 Prisoners in concentration 

camps generally had to withstand the rebel propaganda and terrible life conditions, 

including ill-treatment, experiments,38 as well as insufficient feeding, and a lack of 

hygiene and health care.39  

 

From July 1938 onwards, camps were divided into: (i) classification camps; (ii) 

concentration camps for Ad and B prisoners for the organisation of battalions of workers; 

(iii) camps of prisoners with a specialised profession for use in the Unidades 

especialistas, Talleres and Industrias Militarizadas (militarised specialist units, 

workshops and industries); (iv) camps for foreign prisoners, camps for prisoners with any 

                                                 
33 Convention relative to the Treatment of Prisoners of War (adopted 27 July 1929) <https://ihl-
databases.icrc.org/ihl/INTRO/305> accessed 17 February 2019 (hereinafter '1929 Geneva Convention 
(prisoners of war)'). 
34 Decreto no 281, of 28 May 1937 (BOE no 224, 1 June 1937), arts 1-2, 4. 
35 ibid art 3, providing a reduction of the prisoner’s salary for paying their living costs in the camp or prison, 
and a smaller reduction of their salary for their families. 
36 See Ángela Cenarro, 'La institucionalización del universo penitenciario franquista' (2003) 136-137; Javier 
Rodrigo, Los campos de concentración franquistas. Entre la historia y la memoria (2003) 72; Nicolás 
Sánchez-Albornoz, 'Cuelgamuros: presos políticos para un mausoleo' (2003) 11. 
37 Orden de 5 de julio de 1937, de Campos de Concentración de prisioneros (BOE no 258, 5 July 1937); 
Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 117-118. 
38 On the experiments with prisoners directed by the Jefe de los Servicios Psiquiátricos Militares, the 
commander and psyquiatrist Antonio Vallejo Nágera, via the Gabinete de Investigaciones Psicológicas, 
the creation of which had been authorised by Franco in August 1938 and which functioned at least until the 
Gabinete‘s dissolution in October 1939, see Ricard Vinyes, Irredentas. Las presas políticas y sus hijos en 
las cárceles de Franco (2002) 50-52, 62-70. Vinyes describes experiments carried out with prisoners (at 
least 297 foreigners of the international brigades interned in the camp of San Pedro de Cardeña and 50 
political female prisoners in Málaga). Such investigations were funded by the rebel army and authorised by 
the rebel authorities, with the agreement of the Inspección de Campos de Concentración de Prisioneros, 
with the aim of finding reasons based on biology and psychology to explain the support of individuals to 
democracy and Communism. The conclusions of the investigations recommended as a therapy, among 
others, separation of the children of these individuals from their family environment. See also Ricard 
Vinyes, 'El universo penitenciario durante el franquismo' (2003) 164-170; Paul Preston, The Spanish 
holocaust. Inquisition and extermination in twentieth-century Spain (2012) 513-515. 
39 See Javier Rodrigo, Los campos de concentración franquistas. Entre la historia y la memoria (2003) 
109-126; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 
121-122, 125, 130-134. 

https://ihl-databases.icrc.org/ihl/INTRO/305
https://ihl-databases.icrc.org/ihl/INTRO/305
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incapacity or disability to work; (v) and camps not dependant on the Inspección but under 

the command of the Cuerpos de Ejército and Divisiones Orgánicas that formed the 

Cuerpos del Ejército.40 The classification, repression and labour exploitation that began 

via concentrations camps in mid-1937 continued at least until 1942, when most of the 

camps had already been closed and the Inspección (which had been named Jefatura de 

Campos de Concentración) was dismantled. The new destination of prisoners was 

military justice, prison, execution, parole, or the Batallones Disciplinarios de Soldados 

Trabajadores (disciplinary battalions of working soldiers).41 

 

Seventh, there was the illegalisation of political parties and political and social 

organisations that had made up the Frente Popular since the elections of 16 February 

1936, separatist organisations, freemasons' organisations, and those opposing the 

rebellion, as well as the seizure of their goods and denial of their rights.42  

 

In addition, the rebel regime retroactively and inaccurately declared the ‘political 

responsibility’ of those natural and legal persons that between 1 October 1934 and 18 July 

1936 ‘contributed to create or aggravate the subversion of all order’ in Spain, and those 

that opposed the rebellion from 18 July 1936 onwards.43 The retroactive declaration of 

‘political responsibility’ concerned individuals that had shown specific support to any 

political party or organisation that made up or supported the Frente Popular.44 The 

penalties associated ranged from prohibition from carrying on a profession, forced exile, 

fines, seizure of goods, and loss of nationality (in case of death, economic penalties were 

inherited, unless heirs had supported the rebellion).45 A network of ‘tribunals’ and 

                                                 
40 For the minimum amount of camps under the command of the Inspección de Campos de Concentración 
de Prisioneros and of those later created, see Javier Rodrigo, Los campos de concentración franquistas. 
Entre la historia y la memoria (2003) 81-83. Rodrigo offers a list of concentration camps, with a total of 
104 permanent concentration camps or 188 permanent camps and provisional camps, existing from 1936 
until 1942, in Javier Rodrigo, ibid 214-219; and calculates an approximate minimum of 507,000 prisoners 
that were interned in concentration camps from July 1936 until April 1939, in Javier Rodrigo, ibid 219-
221. See also Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista 
(2008) 114. 
41 Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 128-
129. 
42 Decreto no 108, of 13 September 1936 (BOJDN no 22, 16 September 1936), arts 1-2; Decreto-Ley of 10 
January 1937 (BOE no 83, 11 January 1937), arts 1-4, 6, 8, 10; Ley, de 9 de febrero de 1939, de 
Responsabilidades Políticas (BOE no 44, 13 February 1939), arts 2-3. 
43 Ley, de 9 de febrero de 1939, de Responsabilidades Políticas (BOE no 44, 13 February 1939), art 1. 
Author’s translation. 
44 ibid art 4. 
45 ibid arts 8-16. 
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‘judges’ was created to implement these measures. Their members were appointed by the 

Francoist Government without exception.46 

 

Eighth, purges and dismissals of state administration teachers and workers occurred.47 

 

2.1.2. Francoist repression in the 1940s 

 

The end of hostilities on 1 April 1939 did not mean the end of the systematic repression 

against dissidents. The state of war was in force until 1948.48 The repression was carefully 

constructed via legislation, the creation of special jurisdictions, the penitentiary system, 

concentration camps, police corps, censorship, and other state institutions. These made 

up the backbone of the regime.49 The main forms of repression were those outlined below. 

 

First, military justice was employed as a means of repression until the very end of the 

regime. The legislation furthered a ‘militarisation of justice’, because it broadened the 

scope of the military jurisdiction, to cover the investigation and trial for crimes that would 

                                                 
46 ibid arts 18-34. 
47 Bando of 28 July 1936 (BOJDN no 3, 30 July 1936), art 3 (it provides the suspension and possible 
criminal responsibility of authorities and civil servants); Decreto no 103, of 8 September 1936 (BOJDN no 
20, 12 September 1936) (it provides the suspension or removal from office of property registrars opposing 
the rebellion); Decreto no 108, of 13 September 1936 (BOJDN no 22, 16 September 1936), art 3 (it provides 
the suspension or the firing of the civil servants and employees of subsidised companies or providers of 
public services who opposed the rebellion); Decreto-Ley of 5 December 1936 (BOE no 51, 9 December 
1936) (it provides the firing of civil servants, and employees of companies providing public services or 
monopolies, who opposed the rebellion); Decreto no 93, of 3 December 1936 (BOE no 51, 9 December 
1936), art 1 and Orden of 9 March 1937 (BOE no 142, 11 March 1937) (they provide the removal of civil 
servants and employees working at public administrations, companies providing public services or 
monopolies, who opposed the rebellion); Orden of 3 July 1937 (BOE no 257, 4 July 1937) and Orden of 1 
September 1937 (BOE no 318, 3 September 1937) (they provide the suspension and dismissal of 
schoolteachers); Orden of 23 July 1937 (BOE no 277, 24 July 1937) (it provides the purge of civil servants 
of the chambers of trade, industry and shipping); Decreto-Ley of 11 January 1937 (BOE no 89, 17 January 
1937), arts 1-2 (it provides the purge of diplomats, consuls and personnel of embassies and other services 
dependant on the ministry of foreign affairs); Ley de 10 de febrero de 1939, fijando normas para la 
depuración de funcionarios públicos (BOE no 45, 14 February 1939), arts 1-2, 9-10, 12-13 (it provides the 
forced relocation, the prohibition from carrying on a profession, and the removal from office of public 
servants). See also Santos Juliá, 'De "guerra contra el invasor" a "guerra fratricida"' (1999) 176. 
48 Carme Molinero and Pere Ysàs, Productores disciplinarios y minorías subversivas. Clase obrera y 
conflictividad laboral en la España franquista (1998) 2; Pelai Pagès i Blanch, 'El franquisme, un règim 
repressiu' (2004) 17-18; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura 
franquista (2008) 48, 163; Paul Preston, The Spanish holocaust. Inquisition and extermination in twentieth-
century Spain (2012) 471. 
49 See Carme Molinero and Pere Ysàs, Productores disciplinarios y minorías subversivas. Clase obrera y 
conflictividad laboral en la España franquista (1998) 2-4; Francisco Moreno Gómez, 'La represión en la 
posguerra' (1999) 277-278; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra civil y la dictadura 
franquista (2008) 48, 163-164, 181-182; Paul Preston, The Spanish holocaust. Inquisition and 
extermination in twentieth-century Spain (2012) 471, 507. 
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normally correspond to the ordinary criminal jurisdiction or acts that amounted to the 

mere exercise of human rights.50 

 

The Decree of 1 November 1936 created permanent military tribunals, the members of 

which, with one exception, possessed no legal studies. The defence counsel was also a 

military person of lower rank. These military tribunals had jurisdiction over the offences 

included in the above-referenced Edict of 28 July 1936. This regulated a swifter 

procedure, known as sumaríssimo de urgencia. The defence counsel was not allowed to 

participate in the judicial investigation and the judgment was final without any possibility 

of appealing.51 The Law of 5 July 1938 amended the ordinary Penal Code to reintroduce 

the death penalty.52 

 

The Law of 1 March 1940 defined ‘belonging to the freemasonry, communism, and other 

clandestine societies’ as ‘crimes of masonry and communism’, as well as ‘any propaganda 

that exalts the principles or alleged benefits of freemasonry or communism or sows 

dissenting ideas against Religion, the Fatherland and its institutions, and against social 

harmony’.53 The jurisdiction to investigate and try these criminal offences corresponded 

to a Tribunal especial para la represión de la Masonería y del Comunismo (special 

tribunal for the repression of freemasonry and communism). The Tribunal’s members 

were a president elected by the head of state, an army general, a head of the fascist party 

Falange Española Tradicionalista y de las Juntas de Ofensiva Nacional-Sindicalista 

(hereinafter 'Falange') and two lawyers.54 

 

                                                 
50 Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 316-317; Marc Carrillo, 'La legislació 
repressiva de la dictadura franquista en el període 1939-1959' (2004) 82-83, 91-94; José María Asencio 
Mellado, 'Los tribunales franquistas. Una reflexión para la recuperación de la memoria histórica' (2008) 44-
48; Enric Tarradellas Prat, Guia de la Sèrie Documental. Procediments Judicials Militars (Sumaríssims) 
de l'Arxiu del Tribunal Militar Territorial Tercer de Barcelona 1939-1980 (2015) 14-15. 
51 Decreto no 55 of 1 November 1936 (BOE no 22, 5 November 1936), arts 1-4, 6. 
52 Ley of 5 July 1938 (BOE no 7, 7 July 1938), art 1. 
53 Ley de 1 de marzo de 1940, sobre represión de la masonería y del comunismo (BOE no 62, 2 March 
1940), arts 1-5 (Annex 28). Author's translation. For an analysis of this norm, see Marc Carrillo, 'La 
legislació repressiva de la dictadura franquista en el període 1939-1959' (2004) 79-81; José María Asencio 
Mellado, 'Los tribunales franquistas. Una reflexión para la recuperación de la memoria histórica' (2008) 50-
54. 
54 Ley, de 1 de marzo de 1940, sobre represión de la masonería y del comunismo (BOE no 62, 2 March 
1940), art 12; Decreto, de 4 de junio de 1940, por el que se constituye el Tribunal especial a que se refiere 
el artículo 12 de la Ley, de 1.º de marzo de 1940, sobre represión de la Masonería y del Comunismo (BOE 
no 158, 6 June 1940). 
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The Law of 29 March 1941 defined new crimes or amended crimes already provided for 

in the ordinary Penal Code that would apply to dissidence (crimes against external and 

internal state security, crimes against the government, crimes against the head of state, 

crime relating to disclosure of political and military secrets, illegal association and 

propaganda, suspension of public services or strikes endangering state security, 

disobeying government orders, attacks and threats against authorities and public servants, 

armed robbery and kidnapping).55 

 

The definition of the crime of military rebellion was broadened to include all kinds of 

‘transgressions of the legal order with manifest repercussions in public life’,56 including 

informing, conspiring or participating in meetings or demonstrations ‘with the aim of 

causing disturbances of internal public order, international conflicts, or to discredit the 

State, Armies or Authorities’, as well as the unauthorised possession of arms or 

explosives, and any act having ‘the purpose of disrupting public services or the means of 

communication or transportation’, including strikes for example, as well as acts ‘that 

attack people or cause damage to property for political, social or terrorist motives’.57 

These acts included in the crime of military rebellion were defined very vaguely, some of 

them constituted the exercise of human rights, and there was a clear targeting of the 

dissidence. This crime was referred to the military jurisdiction, via the sumarísimo 

(summary) procedure.58 

 

A new Military Justice Code was adopted, which regulated the sumarísimo procedure, 

highlighting flaws in the guarantee of the right to a fair trial, breaching, particularly, the 

accusatorial principle and the principle of equality of arms.59 The judicial authorities (all 

                                                 
55 Ley para la seguridad del Estado de 29 de marzo de 1941 (BOE no 101, 11 April 1941). 
56 Ley de 2 de marzo de 1943 por la que se equiparan al delito de rebelión militar las transgresiones de 
orden jurídico que tengan una manifiesta repercusión en la vida pública (BOE no 75, 16 March 1943), 
preamble. Author’s translation. See Ley de 2 de marzo de 1943 por la que se modifican los artículos del 
Código de Justicia militar y del Penal de la Marina de Guerra, referentes al delito de rebelión (BOE no 75, 
16 March 1943), which also broadened the definition of military rebellion.  
57 Ley de 2 de marzo de 1943 por la que se equiparan al delito de rebelión militar las transgresiones de 
orden jurídico que tengan una manifiesta repercusión en la vida pública (BOE no 75, 16 March 1943), art 
1. Author’s translation. 
58 ibid art 2. 
59 For the procedural flaws, see Josep María Solé i Sabaté, La repressió franquista a Catalunya, 1938-1953 
(1985) 83-90; Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 318-321; Marc Carrillo, 'La 
legislació repressiva de la dictadura franquista en el període 1939-1959' (2004) 95-97; José María Asencio 
Mellado, 'Los tribunales franquistas. Una reflexión para la recuperación de la memoria histórica' (2008) 48-
50; Paloma Aguilar Fernández, 'Authoritarian repression, judicial system and transitional justice: The 
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of which were the military) had the power to appoint the public prosecutor and the 

investigating judge in charge of the proceedings opened on their orders. Both the public 

prosecutor and the investigating judge were also members of the military. The trials were 

conducted by court-martial, whose members were also military personnel, appointed by 

the judicial authority. The defence counsel was a lower rank member of the military.60 

The investigating judge could oppose the intervention of the defence counsel in the 

investigating stage of the proceeding. The military authority decided on the appeal of this 

decision. By contrast, the prosecutor could intervene in the investigating stage of the 

proceeding.61 The defence counsel had a very restricted amount of time to review the 

proceedings, interview the defendant, prepare a statement of defence, and propose new 

investigations.62 It recognised the possibility of holding a non-public trial, if so decided 

by the judicial authority or the president of the tribunal.63 The judicial authority could 

order that the reporting member of the tribunal attended the investigations carried out 

before the trial, during the investigating stage of the proceeding,64 illustrating the lack of 

separation between investigation, prosecution, and trial. Decisions on law corresponded 

to the military judicial authority. The tribunal also proposed a drafted judgment to the 

military judicial authority, whose acceptance made the judgment final.65 No provision 

provided for the possibility to challenge the drafted judgment.  

 

The Decree of 18 April 1947 defined the ‘crimes of terrorism and banditry’, clearly 

targeting the activities of the dissidence, as made explicit in the preamble. These cases 

were subject to military jurisdiction and the sumarísimo procedure.66 

 

As a result, most of the military judicial proceedings were instituted against dissidents 

charged with political crimes: usually related to the crime of military rebellion. The period 

                                                 
Spanish case in comparative perspective' (2011) 5; Paul Preston, The Spanish holocaust. Inquisition and 
extermination in twentieth-century Spain (2012) 473-476. 
60 Ley de 17 de julio de 1945 por la que se aprueba y promulga el Código de Justicia Militar (BOE 201, of 
20 July 1945), arts 49, 52, 63, 65, 78, 137, 138, 145, 154, 479, 491, 927. 
61 ibid arts 492, 494, 533. 
62 ibid art 927. 
63 ibid art 772. 
64 ibid art 923. 
65 ibid art 933. 
66 Decreto-Ley (Rectificado) de 18 de abril de 1947 sobre represión de los delitos de bandidaje y terrorismo 
(BOE no 126, 6 May 1947), preamble, arts 1-7, 9. 
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1939-1945 was the most intense in terms of repression, leading to severe prison sentences 

or death sentences.67 

 

The provisional quantification of victims of extrajudicial killings and executions during 

the armed conflict and the post-war period amounts at least to 118,938 victims.68 

 

Second, there was the mass imprisonment of dissidents under appalling conditions. The 

Ministry of Justice’s 1946 report Breve resumen de la Obra del Ministerio de Justicia por 

la pacificación espiritual de España admitted having 280,000 prisoners.69 However, this 

amount is not precise, since it only included those who had been convicted for crimes 

‘committed’ during the civil war, ignoring those captured during the subsequent 

resistance, the detainees in concentration camps, forced labour battalions and colonies, 

and prisoners in some local prisons.70 

 

Prisons in the post-war period were generally characterised by ill-treatment, torture, 

humiliation, overcrowding, hunger, malnutrition, lack of sufficient healthcare and 

hygiene conditions, causing disease and the death of many prisoners.71 Ill-treatment and 

torture were systematically implemented in prisons and in police stations by the police 

and sometimes in the attendance of military judges, so that almost every interrogation 

                                                 
67 Enric Tarradellas Prat, Guia de la Sèrie Documental. Procediments Judicials Militars (Sumaríssims) de 
l'Arxiu del Tribunal Militar Territorial Tercer de Barcelona 1939-1980 (2015) 33-34, 36, 40, 45. See also 
Josep Maria Solé i Sabaté, La repressió franquista a Catalunya, 1938-1953 (1985) 83-90, 137-273, 634-
681; Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 322-333; Pelai Pagès i Blanch, 'El 
franquisme, un règim repressiu' (2004) 22. 
68 Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 411-412. For an updated table, see 
Francisco Espinosa Maestre, ‘Informe sobre la represión franquista. Estado de la cuestión’ (unknown date 
of filing) 7. Espinosa determines a total minimum amount of 129,472 victims of the war and postwar, 
divided into 41 provinces. Espinosa refers to research that proves that there would be almost 3,000 victims 
more.  
69 Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 288; Ricard Vinyes, Irredentas. Las 
presas políticas y sus hijos en las cárceles de Franco (2002) 20, 40-41; Pelai Pagès i Blanch, 'El franquisme, 
un règim repressiu' (2004) 21. 
70 Ricard Vinyes, Irredentas. Las presas políticas y sus hijos en las cárceles de Franco (2002) 32. 
71 See Josep Maria Solé i Sabaté, La repressió franquista a Catalunya, 1938-1953 (1985) 275-281; Ricard 
Vinyes, Irredentas. Las presas políticas y sus hijos en las cárceles de Franco (2002) 20-25; Pelai Pagès i 
Blanch, 'El franquisme, un règim repressiu' (2004) 19. On the conditions in Spanish prisons for female 
political prisoners in the 1940s and 1950s, see Josep Maria Solé i Sabaté, ibid 90-98; Francisco Moreno 
Gómez, 'La represión en la posguerra' (1999) 288-301; Ricard Vinyes, ibid 103-181; Marc Carrillo, 'La 
legislació repressiva de la dictadura franquista en el període 1939-1959' (2004) 98-101; Javier Rodrigo, 
Hasta la raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 165-168. 
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involved torture, with the aim of forcing detainees to sign false confessions.72 Time limits 

for police detention and the necessary search warrants were disregarded.73 

 

Rape during interrogation in police stations, prisons and concentration camps was 

frequent. Pregnant women and nursing mothers were also executed in some cases. Their 

children also had to suffer ill-treatment, malnutrition and a lack of basic hygiene in prison.  

 

Another issue in several prisons was the systematic separation, and in some cases 

disappearance, of children of Republican prisoners. The above-mentioned Vallejo 

Nágera's experiments and publications74 justified the implementation of ‘segregationist 

therapy’, namely, the separation of children of imprisoned dissidents from their families. 

An Order of 30 March 1940 established that female prisoners had the right to have their 

children with them in prison until the age of three and that, if their families had no means, 

the Juntas Provinciales de Protección a la Infancia would be in charge of the children.75 

This Order paved their way from penitentiary centres towards religious or state 

institutions, where they remained under the state’s guardianship. The disappearance of 

children meant the loss of the right of the children to be educated by their parents or 

relatives and the loss of the right of the latter to educate their children according to their 

beliefs, and their physical loss for a long period of time or even forever. Legislation 

facilitated this situation. Legal guardianship could be lost by virtue of the Decree of 23 

November 1940.76 The Law of 4 December 1941 provided a procedure for registering a 

child in the civil registry with a new name, if it concerned a case of an exiled child who 

had been repatriated or if the parents and relatives of the child had died or disappeared 

during the armed conflict.77 This Law facilitated the change of the name of children of 

                                                 
72 See Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 301-308; Ricard Vinyes, 'El universo 
penitenciario durante el franquismo' (2003) 157-162; Pelai Pagès i Blanch, 'El franquisme, un règim 
repressiu' (2004) 22-23; Enric Pubill i Arnó, 'Currículum (Apèndix Testimonis de la Repressió)' (2004) 
333; Joan García Tristany, 'Una història més (Apèndix)' (2004) 356; Antonio Montalbán Gámez, 
'Testimonio (Apèndix)' (2004) 363; Paul Preston, The Spanish holocaust. Inquisition and extermination in 
twentieth-century Spain (2012) 482-483.  
73 See Marc Carrillo, 'La legislació repressiva de la dictadura franquista en el període 1939-1959' (2004) 
85-90. 
74 See n 38. 
75 Orden de 30 de marzo de 1942 dictando normas sobre la permanencia en las Prisiones de los hijos de las 
reclusas (BOE no 97, 6 April 1940), arts 1-2. 
76 Decreto de 23 de noviembre de 1940 sobre protección del Estado a los huérfanos de la Revolución 
Nacional y de la Guerra (BOE no 336, 1 December 1940), art 5. 
77 Ley de 4 de diciembre de 1941 por la que se regulan las inscripciones en el Registro Civil de los niños 
repatriados y abandonados (BOE no 350, 16 December 1941), arts 1, 6.  
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prisoners, those executed or exiled and their subsequent illegal adoption.78 There were 

also other ways, not provided by any legislation, which led to the disappearance of 

children: forgery of birth documents or the disappearance of newborns just after birth.79 

 

Third, there was the continued imprisonment of military and civilians in concentration 

camps. From November 1939 onwards, the remaining camps received Spanish exiles and 

foreign political refugees escaping from the Second World War.80 

 

Fourth, the system of forced labour continued.81 The Batallones de Trabajadores were 

replaced in the post-war period, until 1942, by the above-referred Batallones 

Disciplinarios de Soldados Trabajadores. These Batallones were comprised of soldiers 

who had done military service in the Republican territory and were forced after 

classification to carry out another 'military service', where they were subjected to forced 

labour. On the other hand, the Law of 8 September 1939 created the Colonias 

Penitenciarias Militarizadas (military penitentiary colonies), which were of a military 

nature, and organised and used the convicted individuals for building public or private 

works and developing certain industries. The units responsible for carrying out the work 

were Batallones (battalions) and Agrupaciones (groups), constituting military units under 

the command of the army.82 From 1942 onwards, forced labour continued in the form of 

the already existing Colonias Penitenciarias Militarizadas, Destacamentos Penales 

(correctional detachments), Regiones Devastadas (devastated regions), Talleres 

Penitenciarios (penitentiary workshops) or the destinos (unpaid work in prisons).83 

                                                 
78 Ricard Vinyes, Irredentas. Las presas políticas y sus hijos en las cárceles de Franco (2002) 58-61, 78-
98, 101; Ricard Vinyes, 'El universo penitenciario durante el franquismo' (2003) 164-170; Paul Preston, 
The Spanish holocaust. Inquisition and extermination in twentieth-century Spain (2012) 513-515. 
79 Ricard Vinyes, Irredentas. Las presas políticas y sus hijos en las cárceles de Franco (2002) 84-85. 
80 See Francisco Moreno Gómez, 'La represión en la posguerra' (1999) 279-282; Javier Rodrigo, Los 
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82 Ley de 8 de septiembre de 1939 creando las ‘Colonias Penitenciarias Militarizadas’ (BOE no 260, 17 
September 1939), arts 1-3. 
83 See Josep Maria Solé i Sabaté, La repressió franquista a Catalunya, 1938-1953 (1985) 91-107; Ricard 
Vinyes, Irredentas. Las presas políticas y sus hijos en las cárceles de Franco (2002) 183-199, 229-235; 
José Luis Gutiérrez Molina, 'Los presos del canal. El servicio de colonias penitenciarias militarizadas y el 
canal del Bajo Guadalquivir (1940-1967)' (2003) 62-67; Ángela Cenarro, 'La institucionalización del 
universo penitenciario franquista' (2003) 135-140; Javier Rodrigo, Hasta la raíz. Violencia durante la 
guerra civil y la dictadura franquista (2008) 168-176 (Rodrigo provides a table with the amount of 
prisoners in the Servicio de Redención de Penas, Batallones de Trabajadores and Batallones Disciplinarios 
de Soldados Trabajadores from 1937 to 1945 at 170). For examples of works by forced labour, see Nicolás 
Sánchez-Albornoz, 'Cuelgamuros: presos políticos para un mausoleo' (2003) 3-11; Francisco Gracia 
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The ‘right/obligation’ to work of prisoners of war and political prisoners was 

implemented by means of the Order of 7 October 1938, which created the system of 

‘waiver of sentence in exchange for work’. Dependant on the Ministry of Justice, the 

Patronato Central para la redención de las penas por el trabajo and local juntas were in 

charge of performing this service.84 Prisoner-workers could work for a public 

administration or in those private works declared by the Ministry of Justice as having 

‘public or social utility’.85 The work could take place in penitentiary centres, in 

concentration camps or under a monitored scheme together with free workers.86 In cases 

of attempted escape or re-offending, the obligation to work for the state, for free, 

remained, but prisoners were excluded from this 'waiver of sentence' system.87  

 

The 1944 Penal Code conferred the 'waiver of sentence' system to those sentenced to 

imprisonment for any kind of crime, with the exclusion of re-offending, attempts to 

escape, bad behaviour, and danger to society.88 

 

By this 'waiver of sentence' system through forced labour, prisoner-workers earned 

nothing, or lower wages than the average free worker, half of it was seized by the 

Government and the amount left for the prisoners’ families were very often not handed 

over. As said above, this system was a way to make huge profits, for the regime and for 

private companies employing this cheap forced labour.89  

                                                 
Alonso, 'Arqueología de la memoria. Batallones disciplinarios de soldados-trabajadores y tropas del ejército 
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64, 67-79. 
84 Orden of 7 October 1938 (BOE no 103, 11 October 1938), art 1. See also Orden dictando normas 
regulando la concesión del trabajo de los reclusos, of 27 December 1938 (BOE no 1, 1 January 1939), arts 
1-4; Orden de 14 de diciembre de 1942 por la que se recogen las diversas disposiciones dictadas en relación 
con la Redención de Penas por el Trabajo, con las modificaciones que se establecen (BOE no 356, 22 
December 1942). 
85 Orden of 7 October 1938 (BOE no 103, 11 October 1938), art 5. 
86 ibid art 11. 
87 Orden de 14 de marzo de 1939 estableciendo determinadas exclusiones del régimen de redención de 
penas por el trabajo (BOE no 77, 18 March 1939), arts 1-3 (Annex 39). 
88 Decreto de 23 de diciembre de 1944 por el que se aprueba y promulga el ‘Código Penal, texto refundido 
de 1944’, según la autorización otorgada por la Ley de 19 de julio de 1944 (BOE no 13, 13 January 1945) 
(hereinafter ‘1944 Penal Code’), art 100 (relevant arts in Annex 41). 
89 For the types and conditions of forced labour conducted by prisoners under this system, see Francisco 
Moreno Gómez, 'La represión en la posguerra' (1999) 336-342; Nicolás Sánchez-Albornoz, 'Cuelgamuros: 
presos políticos para un mausoleo' (2003) 13; Javier Rodrigo, Hasta la raíz. Violencia durante la guerra 
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Fifth, economic repression against dissidents continued until a pardon was decreed in 

1966.90 This economic repression was implemented by means of further legislation.91 The 

scope of the above-mentioned ‘political responsibility’ was reduced, with the trial of these 

‘responsibilities’ attributed to the ordinary jurisdiction (dependant on the Ministry of 

Justice).92 

 

Sixth, there was a continuation of purges of dissidents from positions in public 

administrations, subsidised entities, and private companies that supplied public services.93 

Local administrations also denied dissidents licenses for starting small businesses.94 

Furthermore, this labour repression deprived those who had been defeated from 

livelihoods, contributing to their social and economic marginalisation.95 

 

Seventh, there was repression against Spanish exiles abroad. As a result of the 

collaboration between the Spanish and the German police in German-occupied France, 
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políticas (BOE no 271, 12 November 1966), art 1. 
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no 285, 12 October 1939), art 1; Ley de 1 de marzo de 1940 sobre represión de la masonería y del 
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the Spanish police and Falangists searched residences of exiled Republicans, seized their 

savings and assets, and arranged the ‘spontaneous’ delivery of arrested Republican 

leaders to Spain, since there was no judicial procedure for extradition.96 In addition, 

thousands of Spanish exiles captured by Germany were imprisoned as prisoners of war 

in Stalag and later deported to concentration camps. Around 10,000 Spanish exiles ended 

up in Nazi concentration camps, with the first deportations occurring in August 1940. 

There were at least 4,440 deaths of Spaniards between September 1940 and October 

1945.97 The Government of Spain knew the situation and intentionally omitted to carry 

out any action in favour of them, with deliberate silence to the repeated requests by 

German diplomacy about the destination of the captured Spanish refugees. 

 

2.1.3. Francoist repression in the 1950s-1970s 

 

The repression of the Francoist dictatorship continued and worsened during the latter 

years.  

 

First, the systematic abduction of newborns continued. It is estimated that there were 

around 300,000 cases of ‘stolen babies’ committed from 1936 until the late 1980s or even 

1990s.98 

 

Political purging explained the first abductions of children with Republican mothers, 

placing these children in families that supported the regime or in orphanages for 

brainwashing. Nevertheless, the system continued from the 1960s until the 1990s, as a 

business, regardless of the ideology of the biological families. This occurred in many 

public and private hospitals, throughout Spain, with the participation of physicians, 

                                                 
96 See Paul Preston, The Spanish holocaust. Inquisition and extermination in twentieth-century Spain (2012) 
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98 Àlex Romaguera, 'Potser hi ha una mare buscant-me' (2012) 9. 

https://reescan.mjusticia.gob.es/reescan/Aviso.action
http://leymemoria.mjusticia.gob.es/cs/Satellite/LeyMemoria/es/fallecidos-espanoles-en-los-
http://leymemoria.mjusticia.gob.es/cs/Satellite/LeyMemoria/es/fallecidos-espanoles-en-los-
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nurses, priests and nuns working at hospitals, officers at civil registries, personnel of 

cemeteries, notaries, lawyers and intermediaries.99  

  

The cases reported show a clear pattern. In some cases, pregnant women (single women 

or minors, for example) were pushed or forced to give their children up for adoption, and 

in other cases the mother or both parents were told that their child had died shortly after 

birth. In many cases, the hospital staff allegedly showed a corpse to the biological 

families. In others, they were told that the child had been already buried. There was no 

record of the birth at hospitals. The archives of cemeteries did not register any burial. The 

birth certificates in the civil registry often show the adoptive parents as the biological 

parents. No human remains appeared in exhumations of graves where babies had 

allegedly been buried.100 

 

Second, the repression during this period was also characterised by frequent declarations 

of states of exception, military justice, and violent police reaction to dissident protests.101 

 

                                                 
99 See Europa Press, 'Afectados por tramas de "niños robados" presentan ante la Fiscalía General una 
demanda colectiva' (2011); Sarah Rainsford, 'España: piden justicia para "300.000 niños robados"' (2011); 
Antonio M Yagüe, 'El tráfico de niños robados ente los años 50 y 80 llega al fiscal general' (2011); Àlex 
Romaguera, 'Potser hi ha una mare buscant-me' (2012) 9; María José Esteso Poves, Niños robados. De la 
represión franquista al negocio (2012) 13; Ana María Pascual, 'Tráfico de bebés con agua bendita' (2012). 
100 See Checa A, 'Yo compré a mi hija' (2010); R J C, 'Dos aragonenses impulsan la batalla por el robo de 
niños en la dictadura' (2011); Sarah Rainsford, 'España: piden justicia para "300.000 niños robados"' (2011); 
Ana María Pascual, 'Tráfico de bebés con agua bendita' (2012); María José Esteso Poves, Niños robados. 
De la represión franquista al negocio (2012) 36-62, 69-74, 79-89, 95-108, 113-132, 145-173; Àlex 
Romaguera, 'Potser hi ha una mare buscant-me' (2012) 9. 
101 See Pelai Pagès i Blanch, 'El franquisme, un règim repressiu' (2004) 31-32; Javier Rodrigo, Hasta la 
raíz. Violencia durante la guerra civil y la dictadura franquista (2008) 183-195. 
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The state of exception was declared eleven times102 in accordance with public order 

legislation.103 This meant the suspension of certain rights in specific territories or the 

whole state, facilitating the repression of any conduct that in democracy would amount 

to the mere exercise of civil and political rights, which was regarded by the regime as 

subversion.104 

 

The police submitted statements for the opening of judicial proceedings that generally 

ended up being the only evidence for conviction in trials before the military tribunals or 

special jurisdictions known as Tribunal Especial de la Masonería y Comunismo or 

Tribunal de Orden Público (public order tribunal). Torture and ill-treatment implemented 

by the political police known as Brigada de Investigación Social or Político-Social or the 

military police known as Guardia Civil against detainees in police stations or barracks 

was systematic during the regime, so that even they disregarded the procedural law in 

force. They acted with total impunity.105 

                                                 
102 Decreto-Ley de 10 de febrero de 1956 por el que, en uso de las atribuciones que confiere al Gobierno el 
artículo 35 del Fuero de los Españoles, se suspende por tiempo de tres meses la vigencia de los artículos 14 
y 18 del mismo (BOE no 43, 12 February 1956); Decreto-Ley de 14 de marzo de 1958 por el que, en uso 
de las atribuciones que confiere al Gobierno el artículo 35 del Fuero de los Españoles, se suspende por 
tiempo de cuatro meses la vigencia de los artículos 14, 15 y 18 del mismo (BOE no 64, 15 March 1958); 
Decreto-Ley 13/1952, de 4 de mayo, por el que se declara el Estado de Excepción en algunas zonas 
industriales (BOE no 108, 5 May 1962); Decreto-Ley 17/1962, de 8 de junio, por el que se suspende, en 
todo el territorio nacional y por el plazo de dos años, el artículo 14 del Fuero de los Españoles (BOE no 
138, 9 June 1962); Decreto-Ley 8/1968, de 3 de agosto, por el que se declara el estado de excepción en la 
provincia de Guipúzcoa (BOE no 187, 5 August 1968); Decreto-Ley 12/1968, de 31 de octubre, por el que 
se prorroga el estado de excepción en la provincia de Guipúzcoa (BOE no 265, 4 November 1968); Decreto-
Ley 1/1969, de 24 de enero, por el que se declara el estado de excepción en todo el territorio nacional (BOE 
no 22, 25 January 1969); Decreto-Ley 14/1970, de 4 de diciembre, por el que se declara el estado de 
excepción en la provincia de Guipúzcoa (BOE no 291, 5 December 1970); Decreto-Ley 4/1975, de 25 de 
abril, por el que se declara el estado de excepción en las provincias de Guipúzcoa y Vizcaya (BOE no 100, 
26 April 1975). See also Juan José del Águila, El TOP: la represión de la libertad, 1963-1977 (2001) 29-
32, 36-37, 39-40. 
103 Ley 45/1959, de 30 de julio, de Orden Público (BOE no 182, 31 July 1959), arts 25-34. 
104 See Pierre Celhay, Consejos de guerra en España. Fascismo contra Euskadi (1976) 23-30, 40-48, 198-
202, 254-257, 291-294; Juan José del Águila, El TOP: la represión de la libertad, 1963-1977 (2001) 29-
31; Pere Ysàs, Disidencia y subversión. La lucha del régimen franquista por su supervivencia, 1960-1975 
(2004) 29-34, 124-156; Pelai Pagès i Blanch, 'El franquisme, un règim repressiu' (2004) 28-29. Common 
practices during a state of exception were massive detention of demonstrators, detentions longer than 72 
hours without judicial hearing, torture, ill-treatment, intentional or negligent killing of detainees, or of non-
detained demonstrators due to police repression. In parallel, para-police groups of extreme rightists attacked 
businesses or houses owned by relatives of dissidents. 
105 See Juan José del Águila, El TOP: la represión de la libertad, 1963-1977 (2001) 40-54; Ricard Camil 
Torres Fabra, 'La repressió franquista al País Valencià. Aproximació a una realitat multiforme' (2004) 119; 
Josep Dalmau, 'Franquisme i repressió dins l'església: La manifestació de capellans de 1966' (2004) 235. 
For the place of detention and the political or religious ideology of the detainees by the Brigada Político-
Social in 1961 and 1962, see Juan José del Águila, ibid 44-53. For cases of criminal complaints submitted 
for torture and ill-treatment perpetrated in 1972 at the Dirección General de Seguridad in Madrid, and in 
1969 and 1972 by officers of the Sexta Brigada Política-Social of the Jefatura Provincial de Barcelona, 
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The militarisation of justice, the fact that the army was the main executor of the repressive 

policies of the dictatorship, lasted until the adoption of the legislation that created the 

Tribunal de Orden Público. From then on, military judicial proceedings focused on crimes 

involving armed struggle.106 

 

In the mid-1950s, the repressive legislation issued in the post-war period continued to be 

in force, and strong student and labour movements against the regime motivated the 

adoption of new repressive norms. For example, a Decree of 22 March 1957 allowed the 

provisional imprisonment of defendants who had allegedly committed a ‘crime against 

the internal security of the state’, regardless of the mildness of the penalty attached to the 

criminal offence, until ‘the situation (…) has been completely normalised’.107 Another 

Decree of 22 March 1957 amended the definition of ‘crimes against the internal security 

of the state’ under the ordinary Penal Code, introducing a presumptive basis for 

determining who could be held responsible as ‘chiefs, promoters, organisers or directors’ 

in cases of joint commission.108 

 

In 1958, a special ad hoc military court was created, the jurisdiction of which reached all 

across the state, for the investigation and institution of judicial proceedings over ‘recently 

discovered extremist actions’.109 

 

This special military court played a very relevant role in the judicial repression against 

dissidents during the six years it operated.110 The special judge depended directly on the 

military authority and hierarchy, thus lacking any real independence. The special military 

                                                 
see Carlos Jiménez Villarejo, 'Introducción. Las razones de la pervivencia del franquismo en la 
magistratura' (2012) 24-27. 
106 Enric Tarradellas Prat, Guia de la Sèrie Documental. Procediments Judicials Militars (Sumaríssims) de 
l'Arxiu del Tribunal Militar Territorial Tercer de Barcelona 1939-1980 (2015) 15.  
107 Decreto-Ley de 22 de marzo de 1957 por el que se añade un nuevo párrafo al artículo 503 de la Ley de 
Enjuiciamiento criminal (BOE no 89, 30 March 1957), art 1. Author's translation. 
108 Decreto-Ley de 22 de marzo de 1957 por el que se adiciona un nuevo artículo, doscientos sesenta y ocho 
bis al Código Penal ordinario (BOE no 89, 30 March 1957), art 1. 
109 Decreto de 24 de enero de 1958 por el que se nombra al Coronel de Infantería don Enrique Eymar 
Fernández, Juez militar especial, con jurisdicción en todo el territorio nacional, para la tramitación de los 
procedimientos judiciales derivados de las actuaciones extremistas, recientemente descubiertas (BOE no 
37, 12 February 1958), arts 1-2. Author's translation. 
110 Juan José del Águila, El TOP: la represión de la libertad, 1963-1977 (2001) 111; Pere Ysàs, Disidencia 
y subversión. La lucha del régimen franquista por su supervivencia, 1960-1975 (2004) 123-124; Pelai 
Pagès i Blanch, 'El franquisme, un règim repressiu' (2004) 27-28. 
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judge had the power to request that other civil and military judicial authorities abstained 

from investigating a case and that it be sent to him. The type of crimes over which he had 

jurisdiction were imprecisely defined. Preventive detention was carried out arbitrarily, 

with no fixed time limit and the possibility of authorising solitary confinement.111 

 

Military justice held the jurisdiction over crimes that concerned public order.112 

Accordingly, the definition of the crime of military rebellion provided in the Military 

Justice Code was amended to include those who inform, conspire, or participate in 

meetings or demonstrations ‘in order to cause disturbances of internal public order, 

international conflicts or discredit the State, its Institutions, Government, Army or 

Authorities’, and the participants in strikes and equivalent acts ‘when they pursue a 

political goal or cause serious disruption to public order’.113 The military justice continued 

to apply the sumarísimo procedure.114 

 

In 1963, the special ad hoc military court was replaced by the Juzgado y Tribunal Especial 

de Orden Público (special court and tribunal for public order). It belonged to the ordinary 

(non-military) jurisdiction. It had exclusive jurisdiction all across Spain over certain 

criminal offences defined in the ordinary Penal Code that evidently concerned dissident 

activities,115 ie 'all subversive activities that do not involve acts of terrorism or banditry 

or that relate to them'.116 The special court, Tribunal Especial de Represión de Masonería 

y Comunismo, created in 1940, was dismantled, with all cases under its jurisdiction 

assumed by the new public order or the military jurisdiction.117 The corresponding 

judicial investigations were carried out by the Juzgados del Orden Público.118 It is worth 

noting that the judges of the public order jurisdiction were appointed upon the proposal 

of the executive.119 In the thirteen years of work carried out by the public order 

                                                 
111 Juan José del Águila, El TOP: la represión de la libertad, 1963-1977 (2001) 385-388, 393-395. 
112 Ley 45/1959, de 30 de julio, de Orden Público (BOE no 182, 31 July 1959), 2nd transitory provision. 
113 Decreto 1794/1960, de 21 de septiembre, revisando y unificando la Ley de dos de marzo de mil 
novecientos cuarenta y tres y el Decreto-ley de dieciocho de abril de mil novecientos cuarenta y siete (BOE 
no 231, 26 September 1960), art 2 (Annex 54). Author’s translation. 
114 ibid art 8. 
115 Ley 154/1963, de 2 de diciembre, sobre creación del Juzgado y Tribunales de Orden Público (BOE no 
291, 5 December 1963), art 3. 
116 Decreto 712/1964, de 20 de marzo, por el que se derogan los de 24 de enero y 25 de abril de 1958 sobre 
creación de un Juzgado Militar Especial (BOE no 83, 6 April 1964), preamble. Author’s translation. 
117 Ley 154/1963, de 2 de diciembre, sobre creación del Juzgado y Tribunales de Orden Público (BOE no 
291, 5 December 1963), 4th final provision. 
118 ibid art 5. 
119 ibid arts 4-5. 
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jurisdiction, 22,660 proceedings were instituted and about 53,500 individuals were 

subjected to those proceedings.120 

 

In light of ‘recent events that have shown trends and actions aimed at attacking the 

security of the fatherland’, in 1969, the military courts regained jurisdiction over criminal 

offences that were within the public order jurisdiction, subjecting them to the sumarísimo 

procedure.121 

 

In 1975, crimes of terrorism were defined in the ordinary Penal Code and in the Military 

Justice Code, as well as crimes of kidnapping, and crimes concerning illegal associations 

(referring to leaders, members and helpers of ‘communist, anarchist, and separatist groups 

or organisations, and others who advocate or use violence as an instrument of political or 

social action’). Prosecution depended on the public order or the military jurisdiction. 

Special procedural norms were enacted for these criminal proceedings: the extension of 

the term to five or ten days for bringing the detainee to the competent investigating judge; 

house searches could be authorised by police superiors without any previous judicial 

authorisation; and the provisional imprisonment of defendants during the ongoing 

criminal proceeding was the general rule.122 This meant ‘a permanent state of exception 

and an extraordinary hardening of the repressive policy’, which, due to the imprecision 

of the terms used, was actually applicable to all cases of dissidence.123 

 

The cases of the last dissidents executed by the dictatorship, having gone through military 

judicial proceedings via the sumarísimo procedure, showed the absence of fair trial rights. 

This, together with police repression against demonstrators and strikers in the context of 

the states of exception decreed at those times, illustrates the type of repression exercised 

by the dictatorship until it took its last breath.124 

                                                 
120 Juan José del Águila, El TOP: la represión de la libertad, 1963-1977 (2001) 229-230, 236-238; Pelai 
Pagès i Blanch, 'El franquisme, un règim repressiu' (2004) 30-31. 
121 Decreto-Ley 9/1968, de 16 de agosto, sobre represión del bandidaje y terrorismo (BOE no 198, 17 
August 1968), preamble, art 1. Author’s translation. 
122 Decreto-Ley 10/1975, de 26 de agosto de 1975, sobre prevención del terrorismo (BOE no 205, 27 August 
1975), arts 1-11, 13-15. 
123 Pere Ysàs, Disidencia y subversión. La lucha del régimen franquista por su supervivencia, 1960-1975 
(2004) 152-156. Author's translation. 
124 See Pierre Celhay, Consejos de guerra en España. Fascismo contra Euskadi (1976) 5-12, 16, 149, for 
examples of previous military trials (1962, 1968, 1970) held against ETA members, and a description of 
the torture suffered by detainees in police stations, the difficulties of the defence counsels to carry out their 
work, and the daily attacks by paramilitary groups (extreme rightists) that collaborated with the 
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Above, I refer to the military judicial proceeding against José Antonio Garmedia Artola 

and Ángel Otaegui Etxeberría, both sentenced to death by the judgment of 29 August 

1975.125 I also refer to the military justice proceeding against José Humberto Francisco 

Baena Alonso, Pablo Mayoral Rueda, Fernando Sierra Marco, Vladimiro Fernández 

Tovar, and Manuel Blanco Chivite. On 12 September 1975, Blanco, Baena, and 

Fernández were sentenced to death, and Mayoral and Sierra to 30 and 25 years of 

imprisonment, respectively.126 I also refer to the military proceeding against Concepción 

Tristán López, José Luis Sánchez-Bravo Sollas, Manuel Cañaveras de Gracia, Ramón 

García Sanz and José Fonfría. On 18 September 1975, Tristán, Sánchez-Bravo, Cañaveras 

and García were sentenced to death and Fonfría to 20 years imprisonment.127 Finally, I 

refer to the military justice proceeding against Juan Paredes Manot (Txiki), who was 

sentenced to death.128 

 

The Consejo Supremo de Justicia Militar confirmed the death sentence for Garmendia, 

Otaegui, Blanco, Baena and Fernández, in a non-public session with no intervention from 

the defence counsels. The Government of Spain signed as informed of the eleven death 

sentences on 26 September 1975, ordered the execution of Otaegui, Txiki, Baena, 

Sánchez-Bravo and García for 27 September 1975, and pardoned the death sentences of 

the rest, commuting their sentence for 30 years imprisonment.129 

 

2.2. Transitional justice in post-Franco Spain 

 

Literature unanimously highlights omissions when examining the case of transitional 

justice under discussion.130 I have taken as a basis the notion of transitional justice 

                                                 
Government of Spain against the houses or businesses of relatives of ETA members that were imprisoned 
or exiled or of sympathiser organisations during the state of exception of 26 April 1975 and 26 July 1975, 
with the suspicion that they acted in collaboration with the police. See also Juan José del Águila, El TOP: 
la represión de la libertad, 1963-1977 (2001) 59-61, 75-141, for examples of military trials against the 
political opposition that took place in 1962 and 1963. See also International Commission of Jurists, 'Spain 
and the Rule of Law' (1962). 
125 See Pierre Celhay, Consejos de guerra en España. Fascismo contra Euskadi (1976) 63-64, 180, 191-
198. 
126 ibid 234-254. 
127 ibid 257-263. 
128 ibid 271-278. 
129 ibid 278-290. 
130 See Jon Elster, Closing the books. Transitional justice in historical perspective (2004) 73-74. Elster 
refers to the ‘Spanish solution’ as the choice of abstaining from transitional justice. Exploring the 
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proposed by the UN Secretary-General (hereinafter 'UNSG'), according to which 

transitional justice ‘may include both judicial and non-judicial mechanisms, with 

differing levels of international involvement (or none at all) and individual prosecutions, 

reparations, truth-seeking, institutional reform, vetting and dismissals, or a combination 

thereof’.131 The transitional justice measures adopted in post-Franco Spain from the 

beginning of the transition up until now, even if these develop into a case of ‘post-

transitional/transformation’ justice,132 are summarised in the following paragraphs. 

 

2.2.1. Institutional reform, vetting and dismissals 

 

                                                 
dimensions that may affect the dynamics of transitional justice, Elster refers to the nature and duration of 
the autocratic regime and to the nature and duration of the process of transitional justice. In this sense, 
Elster classifies Spain as a case of ‘endogenous transitional justice’ that comes from an ‘endogenous 
autocratic regime’. See also Naomi Roht-Arriaza, 'The new landscape of transitional justice' (2006) 2, 
where Roht has set the beginning of Spain’s efforts to confront the past in the early 2000s, considering 
Spain an example of ‘postponed’ transitional justice. See also Juan E Méndez, 'In Defense of Transitional 
Justice' (1997) 2, where Méndez refers to the policy followed by the new democratic regime in Spain as a 
‘policy of drawing a “clean slate”, that is, of seeking to bury the past and to forego any form of 
accountability for it.’ See also Albin Eser and Jörg Arnold, Transitionsstrafrecht und Vergangenheitspolitik 
(2012) 15, 18, 23-24, 27, 53 and 57, where the Max-Planck-Institut categorised Spain as an ‘absolutes 
Schlussstrichmodell reiner Prägung’, ie a model of impunity where Spain has not been considered to have 
repaired victims, having followed a model of ‘umfassender Strafverzicht’ or ‘umfassende Straflosigkeit’, ie 
with no prosecution of perpetrators and with no reparation, no truth commissions or other institutions to 
reveal the truth. 
131 UN Security Council (hereinafter ‘UNSC’) 'Report of the Secretary-General: The rule of law and 
transitional justice in conflict and post-conflict societies’ (23 August 2004) UN Doc S/2004/616 para 8. 
Confirmed in: United Nations Human Rights Council (hereinafter 'UNHRC') Resolution (hereinafter 'Res') 
21/15 (27 September 2012) UN Doc A/HRC/21/L.24 para 1. Complemented with: Basic Principles and 
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International 
Human Rights Law and Serious Violations of International Humanitarian Law, UNGA Res 60/147 (16 
December 2005) UN Doc A/RES/60/147; UN Commission on Human Rights (hereinafter ‘UNCHR’) 
‘Report of the independent expert to update the Set of Principles to combat impunity, Diane Orentlicher. 
Addendum. Updated Set of principles for the protection and promotion of human rights through action to 
combat impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1. On the definition and content of 
transitional justice - ie the five 'Aufarbeitungsoptionen' -, see Gerhard Werle, 'Transitional Justice - Der 
juristische Rahmen' (2009) 791-797; Gerhard Werle and Moritz Vormbaum, Transitional Justice. 
Vergangenheitsbewältigung durch Recht (2018) 3-39. 
132 For scholars that agree with disconnecting transitional justice discussions from the formal times of the 
transition, see Juan E Méndez, 'In Defense of Transitional Justice' (1997) 22-23, fn 4; Ruti G. Teitel, 
Transitional justice (2000) 227; Alexandra Barahona de Brito, Carmen González-Enríquez, and Paloma 
Aguilar, 'Introduction' (2001) 10; Jon Elster, Closing the books. Transitional justice in historical 
perspective (2004) 75-76; Javier Chinchón Álvarez, 'Treinta años de justicia transicional en España. 
Algunas luces y muchas sombras' (2010) 54-56; Juan E Méndez, 'Justicia de transición' (2013) 13-14; 
Kieran McEvoy and Lorna McGregor, 'Transitional Justice from Below. An Agenda for Research, Policy 
and Praxis' (2008) 6; Paloma Aguilar, 'Transitional or Post-transitional justice? Recent Developments in 
the Spanish Case' (2008) 418; Cath Collins, 'The End of Impunity? "Late Justice" and Post-Transitional 
Prosecutions in Latin America' (2012) 399-401; Albin Eser and Jörg Arnold, Transitionsstrafrecht und 
Vergangenheitspolitik (2012) 45-46. For the case of Spain, see Paloma Aguilar, ibid 421-429; Josep M 
Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and Criminal 
Justice in Spain. A Case of Late Transitional Justice (2013) 19-20, 75. 
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Regarding the guarantees of non-recurrence of violations, which ‘entail legislative and 

administrative reforms to ensure that public institutions are organised in a manner that 

ensures respect for the rule of law and the protection of human rights’,133 the main reforms 

that took place towards democratisation are the following.134  

 

First, the progressive recognition and protection of human rights135 and the corresponding 

amendment to the Penal Code to decriminalise conducts that implied the exercise of these 

rights,136 as well as the amendment to the Criminal Procedural Law137 and the Military 

Justice Code.138 Other domestic legislation was also adapted to implement human rights 

                                                 
133 UNCHR ‘Report of the independent expert to update the Set of principles to combat impunity, Diane 
Orentlicher. Addendum. Updated Set of principles for the protection and promotion of human rights 
through action to combat impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1, 18. 
134 The main measures for taking apart the Francoist institutions and establishing new democratic 
institutions in 1975-1981 are listed in Paloma Aguilar Fernández, Políticas de la memoria y memorias de 
la política. El caso español en perspectiva comparada (2008) 516-520. 
135 Eg Ley 17/1976, de 29 de mayo, reguladora del Derecho de reunión (BOE no 130, 31 May 1976); Ley 
21/1976, de 14 de junio, sobre el Derecho de Asociación Política (BOE no 144, 16 June 1976); Real Decreto 
1839/1976, de 16 de julio, sobre el derecho de asociación profesional de los funcionarios civiles del Estado 
(BOE no 183, 31 July 1976); Real Decreto 3011/1976, de 23 de diciembre, sobre la objeción de conciencia 
de carácter religioso al servicio militar (BOE no 4, 5 January 1977); Real Decreto-ley 12/1977, de 8 de 
febrero, sobre el derecho de asociación política (BOE no 35, 10 February 1977); Ley 19/1977, de 1 de abril, 
sobre regulación del derecho de asociación sindical (BOE no 80, 4 April 1977); Real Decreto-ley 24/1977, 
de 1 de abril, sobre libertad de expresión (BOE no 87, 12 April 1977); Real Decreto 3470/1977, de 16 de 
diciembre, sobre libertad de expresión a través de fonogramas y sobre registros de empresas fonográficas 
(BOE no 22, 16 January 1978); Real Decreto 262/1978, de 27 de enero, sobre libertad de representación de 
espectáculos teatrales (BOE no 53, 3 March 1978); Real Decreto-Ley 10/1977, de 8 de febrero, por el que 
se regula el ejercicio de actividades políticas y sindicales por parte de los componentes de las Fuerzas 
Armadas (BOE no 34, 9 February 1977); Real Decreto-Ley 17/1977, de 4 de marzo, sobre relaciones de 
trabajo (BOE no 58, 9 March 1977); Real Decreto 2664/1977, de 6 de octubre, sobre libertad de información 
general por las emisoras de radiodifusión (BOE no 255, 25 October 1977); Real Decreto 1522/1977, de 17 
de junio, por el que se establecen normas para el ejercicio del derecho de asociación sindical de los 
funcionarios públicos (BOE no 157, 2 July 1977); Ley 54/1978, de 4 de diciembre, de Partidos Políticos 
(BOE no 293, 8 December 1978). 
136 Eg Ley 23/1976, de 19 de julio, sobre modificación de determinados artículos del Código Penal relativos 
a los derechos de reunión, asociación, expresión de las ideas y libertad de trabajo (BOE no 174, 21 July 
1976) (it reduced the scope and the severity of penalities for crimes of unlawful meeting or demonstration, 
unlawful association and unlawful propaganda, and broadened the scope of the crime of coercion); Real 
Decreto-Ley 17/1977, de 4 de marzo, sobre relaciones de trabajo (BOE no 58, 9 March 1977), 4th additional 
provision (it amended the definition of the crime of sedition, to exclude going on strike by employees and 
private individuals, regardless of the type of service provided). See also Javier Moscoso del Prado Muñoz, 
'El derecho penal desde la Constitución' (1999) 360-361. 
137 Eg Ley 10/1978, de 20 de febrero, derogación de la circunstancia cuarta del artículo 503 de la Ley de 
Enjuiciamiento Criminal (BOE no 46, 23 February 1978) (it eliminated the special conditions for ordering 
the pre-trial detention of suspects of crimes against the interior state security); Ley 53/1978, de 4 de 
diciembre, por la que se modifican los artículos 23, 37, 53, 118, 302, 311, 333, 520 y 522 de la Ley de 
Enjuiciamiento Criminal y se deroga el artículo 316 de la misma (BOE no 293, 8 December 1978) (it 
granted the right to a fair trial already in the investigating stage of the criminal proceeding, through the 
legal assistance of the defendant’s own choosing or, if the defendant has not sufficient means to pay for 
legal assistance, to be given it free, and with the right to participate in the conducted investigations). See 
also Javier Moscoso del Prado Muñoz, 'El derecho penal desde la Constitución' (1999) 369. 
138 Real Decreto-ley 45/1978, de 21 de diciembre, por el que se reforma el Código de Justicia Militar, la 
Ley Penal y Procesal de la Navegación Aérea y la Ley Penal y Disciplinaria de la Marina Mercante (BOE 
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treaties that Spain was ratifying:139 (i) the public order legislation (ie sanctions imposed 

by the executive would lack the nature of criminal penalty; double jeopardy in case of 

concurrent criminal and administrative proceedings against the same parties for the same 

violation; and principle of legality);140 (ii) the penitentiary legislation (ie the social re-

integration of the convicted person being the main aim of penitentiary institutions, with 

respect for his or her personality and prohibition of discrimination);141 (iii) and the 

consequent elimination of compulsory membership of trade unions (according to the right 

to belong to trade unions and to join the union of choice).142  

 

Second, re-enforcing the ordinary criminal jurisdiction, by means of dismantling the 

notorious public order jurisdiction,143 and by attributing jurisdiction over crimes of 

terrorism to the ordinary criminal jurisdiction (until then attributed to the military 

jurisdiction).144 However, note that, when the public order jurisdiction was dismantled, 

no removals took place, since their judges,145 their public prosecutors,146 and the 

remaining employees147 could provisionally join the courts of Madrid and had the right 

                                                 
no 306, 23 December 1978), art 1 (it replaced the death penalty for thirty years imprisonment in cases of 
crimes committed in time of peace); Ley Orgánica 9/1980, de 6 de noviembre, de reforma del Código de 
Justicia Militar (BOE no 280, 21 November 1980) (it meant the enactment of a new military justice code). 
See also Javier Moscoso del Prado Muñoz, 'El derecho penal desde la Constitución' (1999) 361. 
139 Among others, on 13 April 1977, Spain ratified the International Covenant on Civil and Political Rights 
(hereinafter ‘ICCPR’), the International Covenant on Economic, Social and Cultural Rights, the 
International Labour Organisation Convention concerning the Application of the Principles of the Right to 
Organise and to Bargain Collectively and the Convention concerning Freedom of Association and 
Protection of the Right to Organise. See also Antonio Fernández Tomás, Ángel Sánchez Legido, Juan 
Miguel Ortega Terol, Manual de derecho internacional público (2004) 574-575; Manuel Díez de Velasco 
Vallejo, Instituciones de derecho internacional público (2009) 658-660; Antonio Remiro Brotons, Derecho 
internacional (2010) 741-743. 
140 Real Decreto-ley 6/1977, de 25 de enero, por el que se modifican determinados artículos de la Ley de 
Orden Público (BOE no 34, 9 February 1977). 
141 Real Decreto 2273/1977, de 29 de julio, por el que se modifica el Reglamento de Instituciones 
Penitenciarias (BOE no 210, 2 September 1977); Ley Orgánica 1/1979, de 26 de septiembre, General 
Penitenciaria (BOE no 239, 5 October 1979). 
142 Real Decreto-ley 31/1977, de 2 de junio, sobre extinción de la sindicación obligatoria, reforma de 
estructuras sindicales y reconversión del Organismo autónomo ‘Administración Institucional de Servicios 
Socio-Profesionales’ (BOE no 136, 8 June 1977). 
143 Real Decreto-ley 2/1977, de 4 de enero, por el que suprimen el Tribunal y Juzgados de Orden Público y 
se crean en Madrid dos nuevos Juzgados de Instrucción (BOE no 4, 5 January 1977), arts 1-3, 6th-7th 
transitional provisions. See also Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish 
Transition' (2001) 109. 
144 Real Decreto-ley 3/1977, de 4 de enero, sobre competencia jurisdiccional en materia de terrorismo (BOE 
no 4, 5 January 1977). 
145 Real Decreto-ley 2/1977, de 4 de enero, por el que suprimen el Tribunal y Juzgados de Orden Público y 
se crean en Madrid dos nuevos Juzgados de Instrucción (BOE no 4, 5 January 1977), 1st transitional 
provision. 
146 ibid 3rd transitional provision. 
147 ibid 4th transitional provision. 
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to apply for a fixed post if there were vacancies, with preference being given in official 

competitions.148 

 

Third, the recognition of the supremacy of the law as the expression of the sovereign will 

of the people and progressive separation of powers,149 prior to holding elections on 15 

June 1977 for the bicameral Spanish Parliament.  

 

Fourth, the dismantling of the structure of the Movimiento Nacional,150 which was the 

only legal party during the dictatorship. However, the bodies dependant on the General 

Secretary of the Movimiento Nacional that fulfilled ‘social functions’,151 as well as civil 

servants and employees that worked for the Movimiento Nacional,152 joined the state 

public administration.153  

 

Fifth, the reform of the army consisted in the regulation of the participation of 

professional members of the armed forces in political and union activities; updating the 

regulation on flags, insignia and emblems; replacing the ‘victory parade’, which paid 

tribute to the rebel victory in the civil war, by the national day of armed forces; the 

subordination of military justice to civilian ordinary justice; amending the formula for the 

oath to the Spanish flag; and civilian control of military matters, by strenghtening the role 

of the Government of Spain at the command of the armed forces.154 The reform of the 

                                                 
148 ibid 2nd transitional provision. 
149 Ley 1/1977, de 4 de enero, para la Reforma Política (BOE no 4, 5 January 1977). 
150 Real Decreto-ley 23/1977, de 1 de abril, sobre reestructuración de los Órganos dependientes del Consejo 
Nacional y nuevo régimen jurídico de las Asociaciones, Funcionarios y Patrimonio del Movimiento (BOE 
no 83, 7 April 1977), art 3. See Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish 
Transition' (2001) 110-111. 
151 Real Decreto-ley 23/1977, de 1 de abril, sobre reestructuración de los Órganos dependientes del Consejo 
Nacional y nuevo régimen jurídico de las Asociaciones, Funcionarios y Patrimonio del Movimiento (BOE 
no 83, 7 April 1977), art 3. 
152 ibid arts 4-5. See Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' 
(2001) 110. 
153 Enforced by means eg of Real Decreto 596/1977, de 1 de abril, por el que se desarrolla el Real Decreto-
ley 23/1977, de 1 de abril, y se crea la Subsecretaría de Familia, Juventud y Deporte, 1 April 1977 (BOE 
no. 83, 7 April 1977). 
154 Real Decreto-ley 10/1977, de 8 de febrero, por el que se regula el ejercicio de actividades políticas y 
sindicales por parte de los componentes de las Fuerzas Armadas (BOE no 34, 9 February 1977); Real 
Decreto 1511/1977, de 21 de enero, por el que se aprueba el Reglamento de Banderas y Estandartes, 
Guiones, Insignias y Distintivos (BOE no 156, 1 July 1977); Real Decreto 996/1978, de 12 de mayo, por 
el que se establece el “Día de las Fuerzas Armadas” (BOE no 114, 13 May 1978); Ley 85/1978, de 28 de 
diciembre, de Reales Ordenanzas de las Fuerzas Armadas (BOE no 11, 12 January 1979), art 1; Ley 
Orgánica 9/1980, de 6 de noviembre, de reforma del Código de Justicia Militar (BOE no 280, 21 November 
1980), art 14; Ley Orgánica 2/1981, de 4 de mayo, que modifica y adiciona determinados artículos del 
Código Penal y el de Justicia Militar (BOE no 107, 5 May 1981); Ley 79/1980, de 24 de diciembre, sobre 
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army did not imply vetting and dismissals, so those involved in the repression against 

dissidents continued to be linked to state institutions.155  

 

Sixth, the re-organisation of forces of public order.156 The notorious police body Brigada 

Político-Social was eliminated.157 However, its members moved to other police corps or 

left by taking early retirement.158  

 

Seventh, the establishment of provisional regimes of regional self-government in 

response to Catalan and Basque demands.159  

 

Eighth, the adoption by the Spanish Parliament of the draft of the Constitution on 31 

October 1978, ratified in a referendum on 6 December 1978 and in force since 29 

December 1978.160 The 1978 Constitution declared Spain to be ‘a social and democratic 

State, subject to the rule of law’, granted the separation of powers and secured the 

protection of human rights,161 repealing the pre-constitutional legislation that violated the 

1978 Constitution.162  

 

                                                 
la fórmula para jurar la Bandera de España (BOE no 14, 16 January 1981); Ley Orgánica 1/1984, de 5 de 
enero, de reforma, de la Ley Orgánica 6/1980, de 1 de julio, por la que se regulan los criterios básicos de la 
defensa nacional y la organización militar (BOE no 6, 7 January 1984). 
155 Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 108-109.  
156 See 'Los pactos de la Moncloa. Texto completo del acuerdo económico y del acuerdo político' (1977) 
33-34; Ley 55/1976, de 4 de diciembre, de la Policía (BOE no 293, 8 December 1978). 
157 Ley Orgánica 2/1986, de 13 de marzo, de Fuerzas y Cuerpos de Seguridad (BOE no 63, 14 March 1986), 
derogatory provision. 
158 Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 109. See 
also José Manuel Gómez Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 280-
281 (Gómez explains that the three police officers responsible for the death of Enrique Ruano (see below) 
continued their career in democracy); Ramón Sáez Valcárcel, 'Impunidad' (2011) 66. 
159 Real Decreto-ley 41/1977, de 29 de septiembre, sobre restablecimiento provisional de la Generalidad de 
Cataluña (BOE no 238, 5 October 1977); Real Decreto-ley 1/1978, de 4 de enero, por el que se aprueba el 
régimen preautonómico para el País Vasco (BOE no 5, 6 January 1978). Concerning other regions: eg Real 
Decreto-ley 7/1978, por el que se aprueba el régimen preautonómico para Galicia (BOE no 66, 18 March 
1978); Real Decreto-ley 8/1977, por el que se aprueba el régimen preautonómico para Aragón (BOE no 66, 
18 March 1978); Real Decreto-ley 9/1978, por el que se aprueba el régimen preautonómico del Archipélago 
Canario (BOE no 66, 18 March 1978); Real Decreto-ley 10/1978, por el que se aprueba el régimen 
preautonómico del País Valenciano (BOE no 66, 18 March 1978). 
160 On the drafting and enactment of the 1978 Constitution, see Rafael Jiménez Asensio, El 
Constitucionalismo. Proceso de formación y fundamentos del derecho constitucional (2003) 215-218, 220; 
Isidre Molas, Derecho constitucional (2008) 35-37; Francisco Balaguer Callejón and Gregorio Camara 
Villar, Manual de derecho constitucional (2008) 56-57; Francisco Muñoz Conde, 'La transformación 
jurídica de la dictadura franquista en un estado de derecho' (2009) 232-236. 
161 1978 Constitution, arts 1, 10-55. 
162 ibid derogatory provision. 
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Ninth, democratisation of the Spanish judiciary took place by means of changing the 

system for electing members of the Consejo General del Poder Judicial (the body that 

governs the judiciary), placing this power in the Spanish Parliament; recognition of the 

right of association of judges; making the rules to become a member of the judiciary more 

flexible; early retirement of a third of the members of the judiciary;163 and the creation of 

the Constitutional Court, which was intended to supervise the judiciary, leading in some 

cases to tensions between the ordinary jurisdiction, especially the Supreme Court, and the 

Constitutional Court.164 

 

However, these reforms did not prove sufficient. As seen, the strategy to reform state 

institutions did not include the removal of public officials and employees that had 

belonged to the police forces, armed forces, intelligence or the judiciary, and had been 

personally responsible for the Franco-era repression.165 The connection between the 

participation of the judiciary therein and the scope of transitional justice measures has 

been examined.166 There is probably also a causal nexus between this and the perpetuation 

of bad practices concerning the security forces, as reflected eg in the existence of the 

government-organised terrorist group GAL from 1983 and 1987, which involved the 

intelligence services, the armed police and the police forces,167 or the more recent political 

manipulation of the state security forces by the Minister of Interior, who led a ‘political 

brigade’ comprised of senior level police officers, in order to ruin the career of political 

opponents.168 As summarised by one of the journalists that revealed the scandal:  

 

                                                 
163 Ana Belén Benito Sánchez, 'Poder judicial, accountability legal y transición a la democracia en España' 
(2009) 173-176. 
164 Paloma Aguilar Fernández, 'Justicia, política y memoria. Los legados del franquismo en la transición 
española' (2002) 175; Ana Belén Benito Sánchez, 'Poder judicial, accountability legal y transición a la 
democracia en España' (2009) 164, 176-178. For an explanation of these tensions between the ordinary 
jurisdiction and the Constitutional Court, see Alfons Aragoneses, 'Continuidad y discontinuidad del pasado 
en la justicia del presente' (2009) 64, 71-77.  
165 See Margalida Capellà i Roig, 'Represión política y derecho internacional: Una perspectiva comparada 
(1936-2006)' (2009) 237; Ramón Sáez Valcárcel, 'Impunidad' (2011) 66. 
166 See Paloma Aguilar, 'Judiciary Involvement in Authoritarian Repression and Transitional Justice: The 
Spanish Case in Comparative Perspective' (2013) 258-259; Ramón Saez, 'Los jueces y el aprendizaje de la 
impunidad, a propósito de los crímenes del franquismo' [2010] 43, 59, 61-72. 
167 See Julio Martín Alarcón, 'Lasa y Zabala, Segundo Marey y el terrorismo de Estado de los GAL' (2016). 
168 As concluded by the investigative committee at the Congreso de los Diputados called Comisión de 
Investigación sobre la utilización partidista en el Ministerio del Interior, bajo el mandato del Ministro 
Fernández Díaz, de los efectivos, medios y recursos del Departamento y de las Fuerzas y Cuerpos de 
Seguridad del Estado con fines políticos. See Marisa Cruz, 'Toda la oposición concluye que el PP hizo uso 
partidista del Ministerio del Interior' (2017). 
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‘There is a political-business plot in this country that is really devoted to govern in the 

shadow with absolute impunity and that counts on what could be called “an army of 

mercenaries”, many of whom are naturally policemen, but we must also include some 

public prosecutors and even some judges.’169  

 

The Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees 

of Non-Recurrence criticised the lack of processes for vetting and dismissals.170  

 

2.2.2. Truth-seeking 

 

No truth-seeking processes, such as the creation of a truth commission or other 

commission of inquiry, have been undertaken in post-Franco Spain. Literature refers to 

some private initiatives for ‘seeking the truth’,171 but this would not fall within the concept 

of official truth-seeking efforts.172 This is in line with the ‘policy of forgetting’ 

implemented during the Unión de Centro Democrático (hereinafter ‘UCD’) government 

between 1977 and 1982173 and the period of ‘suspension of memory’ under the Partido 

Socialista Obrero Español (hereinafter 'PSOE') government from 1982 to 1996.174 

 

                                                 
169 Jaume Roures, 'Las cloacas de Interior' (2017) 1:16:19. Author’s translation. 
170 UNHRC ‘Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees 
of non-recurrence, Pablo de Greiff. Mission to Spain’ (22 July 2014) UN Doc A/HRC/27/56/Add.1 para 
24. 
171 See Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 114 
(Aguilar refers to a committee of historians to investigate responsibilities for the bombing of Gernika that 
began to meet in April 1977); Paloma Aguilar Fernández, Políticas de la memoria y memorias de la política. 
El caso español en perspectiva comparada (2008) 435-437 (Aguilar mentions the database of victims 
known as Todos los Nombres, or the database of missing victims in the website of Foro por la Memoria, 
as well as the creation of the Memorial Democràtic in 2007 in Catalonia); Paloma Aguilar, 'The Timing 
and the Scope of Reparation, Truth and Justice Measures: A Comparison of the Spanish, Argentinian and 
Chilean Cases' (2009) 514-515, 523-524; Carmen Pérez González, 'Derecho a la verdad y desapariciones 
forzadas durante la guerra civil y el franquismo: una perspectiva desde el derecho internacional' (2013) 68ff 
(on the privatisation of truth via: Ley 52/2007, de 26 de diciembre, por la que se reconocen y amplían 
derechos y se establecen medidas a favor de quienes padecieron persecución o violencia durante la guerra 
civil y la dictadura (BOE no 310, 27 December 2007) (hereinafter '2007 Historical Memory Law')).  
172 On the official recognition of the past unjustice as the common essential feature of truth commissions, 
see Gerhard Werle, 'Transitional Justice - Der juristische Rahmen' (2009) 795. 
173 See Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 97-98; 
Francisco Espinosa Maestre, Contra el olvido. Historia y memoria de la guerra civil (2006) 175-177; 
Ricard Vinyes, 'La memoria del Estado' (2009) 25-26. 
174 See Francisco Espinosa Maestre, Contra el olvido. Historia y memoria de la guerra civil (2006) 177-
184. Espinosa takes the expression from: Josep Ramoneda, 'Memoria, amnesia, perdón' (1997). See 
Francisco Espinosa Maestre, 'La memoria de la represión y la lucha por su reconocimiento (En torno a la 
creación de la comisión interministerial)' [2006] 232; Santos Juliá, 'Memoria, historia y política de un 
pasado de guerra y dictadura' (2006) 58; Pelai Pagès i Blanch, 'El procés de recuperació de la memòria 
històrica a Espanya' (2007) 44-45; Ricard Vinyes, 'La memoria del Estado' (2009) 44. 
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In sharp contrast to any official truth-seeking mechanism, the 2007 Historical Memory 

Law defines one of its aims as ‘furthering (…) the recovery of the personal and family 

memory’ of those who ‘suffered persecution or violence, due to political, ideological 

reasons or reasons of belief, during the civil war and the dictatorship’.175 The ‘general 

recognition’ of article 2 constitutes a specific expression of this individual right to 

personal and family memory. Far from furthering an investigation, it decides to: 

 
‘recognise and declare that all convictions, sanctions and any form of personal violence 

motivated by political or ideological reasons or due to religious beliefs, during the Civil 

War, and (…) during the Dictatorship were of a fundamentally unfair [‘injusto’] nature. 

(…) the unfairness [‘injusticia’] that exile meant is also hereby recognized and declared’.176 

 

The 2007 Historical Memory Law also addressed the issue of preserving and facilitating 

access to archives with documents relating to this period. Specific measures to reach such 

an aim were the establishment of the Centro Documental de la Memoria Histórica, in 

order to, among others, store and develop the Archivo General de la Guerra Civil 

Española, which had to gather all documents concerning the 1936-1939 armed conflict 

and the subsequent political repression from other public archives or via purchases. The 

right of access to the documents deposited in public or publicly-funded private archives 

was also granted.177 Subsequent governments put on hold the modest achievements 

introduced by the 2007 Historical Memory Law. Thus, unrestricted access to archives has 

not been fully granted yet (eg document repositories consultation of which is banned or 

which has not been catalogued; documents in the hands of families of former senior 

officials who unduly appropriated administrative documents; unclear regulations; 

governmental veto to declassifying military documents).178  

 

Measures for facilitating the tasks of investigating, locating and identifying victims of 

enforced disappearance were also adopted. However, the responsibility and initiative for 

                                                 
175 2007 Historical Memory Law, art 1. Author’s translation. 
176 ibid arts 2(1), 2(3). Author’s translation. On this provision, see José Antonio Martín Pallín, 'La ley que 
rompió el silencio' (2008) 41-42; Luciano Parejo Alfonso, 'Administración pública y memoria histórica' 
(2008) 132-137; Juan M Terradillos Basoco, 'La revisión del pasado y la ley de memoria histórica' (2009) 
251-253; Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory 
and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 98. 
177 2007 Historical Memory Law, arts 20-22, 1st additional provision. 
178 Cátedra Memoria Histórica del siglo XX, 'Manifiesto: El Acceso a los Archivos y la Memoria Histórica 
del siglo XX' (2014). 
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undertaking these tasks falls on the relatives of the victims and victims' associations, 

instead of the state assuming the responsibility to act ex officio. The role of the state 

administration has been limited to providing subsidies, preparing a protocol for 

exhumations and a map of mass graves, as well as facilitating the temporal occupation of 

land to carry out exhumations.179 Access to the register of deaths in civil registries was 

also granted.180 The already limited duties of the state administration concerning enforced 

disappearances have been disregarded in the last years, in light of reduced funding for 

exhumations in the 2012 state budget and the total removal of such funding as of the 2013 

and subsequent state budgets.181 This institutional and economic oblivion regarding the 

relatives of victims, forces them to organise the search for and exhumation of those 

missing independently.182 

 

The 2007 Historical Memory Law has been regarded as a lost opportunity in the fight for 

truth.183 UN bodies have criticised the fact that the measures provided for locating and 

identifying disappeared persons rely on initiatives taken by families and organisations, 

and have recommended, among others, that Spain adopt measures to search for and clarify 

the fate of disappeared persons; setting up a commission of independent experts to 

establish the truth about past human rights violations; amending the legal framework on 

civilian and military archives, to guarantee access to all documentary funds in accordance 

with international standards, and furthering the creation of an official database of the 

victims of the period.184 

                                                 
179 2007 Historical Memory Law, arts 11-14. For the protocol, see Orden PRE/2568/2011, de 26 de 
septiembre, por la que se publica el Acuerdo del Consejo de Ministros de 23 de septiembre de 2011, por el 
que se ordena la publicación en el Boletín Oficial del Estado del Protocolo de actuación en exhumaciones 
de víctimas de la guerra civil y la dictadura (BOE no 232, 27 September 2011). For the map, see 
<http://mapadefosas.mjusticia.es/exovi_externo/CargarMapaFosas.htm> accessed 3 December 2019.  
180 It was developed by Instrucción de 4 de noviembre de 2008, de la Dirección General de los Registros y 
del Notariado, sobre acceso a la consulta de los libros de defunciones de los registros civiles, dictada en 
desarrollo de la disposición adicional octava de la Ley 52/2007, de 26 de diciembre (BOE no 285, 26 
November 2008). 
181 Agencias, 'El Gobierno elimina en 2013 el presupuesto para memoria histórica' (2012); Pablo Pérez 
Álvarez, 'La Ley de Memoria Histórica es papel mojado' (2015); Raquel Ejerique, 'El Gobierno vuelve a 
ningunear la ley de Memoria Histórica y le da cero euros' (2017).  
182 However, note that the governments of some regions assume the responsibility to locate, exhume, and 
identify the remains found in mass graves and have created a DNA database to facilitate identification. For 
the case of Catalonia, see Generalitat de Catalunya, 'Pla de fosses 2017' (2017).  
183 See eg Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory 
and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 175, 178-180, 182-184. 
184 Committee on Enforced Disappearances (hereinafter ‘CED’) ‘Concluding observations on the report 
submitted by Spain under article 29, paragraph 1, of the Convention’ (12 December 2013) UN Doc 
CED/C/ESP/CO/1 paras 31-33; Human Rights Committee (hereinafter ‘HRC’) ‘Consideration of reports 
submitted by States Parties under article 40 of the Covenant. Concluding observations of the Human Rights 

http://mapadefosas.mjusticia.es/exovi_externo/CargarMapaFosas.htm
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Given the situation, a non-legislative motion was adopted on 11 May 2017 by the plenary 

of the Congreso de los Diputados to demand the Government of Spain adopt measures, 

among others, to undertake the necessary actions for the location and exhumation of mass 

graves and the identification of remains, removing any legal obstacles; to study the 

possibility of creating DNA databases; to review the legal framework on archives to grant 

access to all documentary collections in accordance with applicable international 

standards; to open the archives of public institutions with information on the Francoist 

repression, duly justifying the classified nature of documents; and to promote the creation 

of a truth commission.185 

 

2.2.3. Reparations  

 

In Spain, transitional justice has been mainly reparative justice. The regional and local 

legislative and executive powers have also adopted reparative policies to complement or 

innovate vis-à-vis state policies.186 Focusing only on the policies adopted at state level, 

the main measures have been the following. 

 

First, non-legislative motions have been adopted by the Spanish Parliament or official 

statements issued with the aim of commemorating significant anniversaries, or paying 

tribute to the following individuals: former heads of state, international brigades, guerrilla 

combatants who fought in the post-war period, political prisoners who suffered forced 

labour, exiles, Spaniards deported to Mauthausen concentration camp, or those 

                                                 
Committee’ (5 January 2009) UN Doc CCPR/C/ESP/CO/5 para 9; HRC ‘Concluding observations on the 
sixth periodic report of Spain’ (14 August 2015) UN Doc CCPR/C/ESP/CO/6 para 21; UNHRC ‘Report of 
the Working Group on Enforced or Involuntary Disappearances. Addendum. Mission to Spain’ (2 July 
2014) UN Doc A/HRC/27/49/Add.1 paras 21-32, 67; UNHRC ‘Report of the Special Rapporteur on the 
promotion of truth, justice, reparation and guarantees of non-recurrence, Pablo de Greiff. Mission to Spain’ 
(22 July 2014) UN Doc A/HRC/27/56/Add.1 paras 43-66, 104; Council of Europe (hereinafter 'CoE') 
(Parliamentary Assembly) Recommendation 1736 ‘Need for international condemnation of the Franco 
regime’ (17 March 2006) paras 8.2.1, 8.2.2. 
185 Proposición no de Ley sobre la efectiva aplicación y desarrollo de la Ley de Memoria Histórica 
(162/000327) (Boletín Oficial de las Cortes Generales (hereinafter ‘BOCG’), Congreso de los Diputados, 
no D-155, 18 May 2017). In the same sense, see Proposición no de Ley sobre desclasificación de 
documentos y puesta a disposición de investigadores y personas interesadas (161/002111) Comisión de 
Cultura (BOCG, Congreso de los Diputados, no D-443, 21 April 2014).  
186 For an overview of these regional public policies concerning the past, see eg for Catalonia 
<http://memorialdemocratic.gencat.cat/ca/>; Euskadi <www.jusap.ejgv.euskadi.eus/r47-shomemh2/es/>; 
Andalucía <www.juntadeandalucia.es/temas/cultura-ocio/andalucia/historia-tradiciones/memoria-
historica.html> accessed 4 March 2019. 

http://memorialdemocratic.gencat.cat/ca/
http://www.jusap.ejgv.euskadi.eus/r47-shomemh2/es/
http://www.juntadeandalucia.es/temas/cultura-ocio/andalucia/historia-tradiciones/memoria-historica.html
http://www.juntadeandalucia.es/temas/cultura-ocio/andalucia/historia-tradiciones/memoria-historica.html
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discriminated against due to their sexual orientation.187 The shift of narratives is evident 

in these measures, evolving from a clear equidistant position followed by the state since 

the PSOE electoral victory in 1982,188 which blurred any ethical difference between 

fighting for democracy and fighting for its destruction, to an acknowledgment of those 

who struggled against the dictatorship in defence of democratic principles and 

fundamental rights and freedoms, and of the legacy of the Second Republic. The 2007 

Historical Memory Law advanced in moral reparations. Its preamble made the most 

express condemnation of Francoism to date.189 

 

Second, concerning public apologies, to date no head of state nor prime minister has ever 

said sorry to victims on behalf of the state,190 with the exception of the apology made to 

the Republicans exiled by the prime minister on 24 February 2019.191 

 

Third, a number of general pardons and amnesties have been issued since the beginning 

of the transition, which implied the restoration of freedom and the clearing of criminal 

                                                 
187 Eg Proposición no de ley sobre el traslado a España de los resto de D. Alfonso XIII, D. Niceto Alcalá-
Zamora y Torres y D. Manuel Azaña (BOC no 24, 27 October 1977); Declaración institucional con ocasión 
del 50 Aniversario del fallecimiento de don Manuel Azaña (140/4), 23 November 1990 (BOCG, Congreso 
de los Diputados, no E-102, 26 November 1990); Proposición no de Ley sobre reconocimiento de la 
nacionalidad española por carta de naturaleza a los brigadistas internacionales (162/253) (BOCG, Congreso 
de los Diputados, no D-292, 10 November 1995); Proposición no de Ley sobre commemoración del 60 
aniversario del exilio español con ocasión de la finalización de la Guerra Civil española (161/1612) (BOCG, 
Congreso de los Diputados, no D-447, 14 June 1999); Moción consecuencia de interpelación urgente 
presentada por el Grupo Parlamentario Federal de Izquierda Unida, sobre política del Gobierno en relación 
con las medidas necesarias para la rehabilitación a todos los niveles de los combatientes guerrilleros 
españoles (173/62) (BOCG, Congreso de los Diputados, no D-176, 14 May 2001); Proposición no de Ley 
presentada por el Grupo Parlamentario Mixto, sobre medidas para la rehabilitación de las personas 
homosexuales perseguidas durante el régimen franquista (161/891) (BOCG, Congreso de los Diputados, 
no D-287, 27 December 2001); Proposición no de Ley presentada por el Grupo Parlamentario Federal de 
Izquierda Unida, relativa al reconocimiento del honor y de los derechos de los presos políticos sometidos a 
trabajos forzados por la dictadura franquista (161/1497) (BOCG, Congreso de los Diputados, no D-436, 12 
November 2002); Proposición no de Ley sobre la conmemoración del 80 aniversario del bombardeo del 
Liceu Escolar de Lleida, Comisión de Cultura, 161/000908, presented by Grupo Parlamentario de Esquerra 
Republicana, adopted on 21 December 2016 (BOCG, Congreso de los Diputados, no D-85, 13 January 
2017). 
188 See Ricard Vinyes, 'El memorial democràtic en les polítiques públiques de la memòria' (2006) 32; Ricard 
Vinyes, 'La memoria del Estado' (2009) 25-26, 37, 44.  
189 2007 Historical Memory Law, preamble. 
190 On public apologies in Spain, see Paloma Aguilar Fernández, Políticas de la memoria y memorias de la 
política. El caso español en perspectiva comparada (2008) 440-441; Margalida Capellà i Roig, 'La 
recuperación de la memoria histórica desde la perspectiva jurídica e internacional' [2008] 279; Paloma 
Aguilar, 'The Timing and the Scope of Reparation, Truth and Justice Measures: A Comparison of the 
Spanish, Argentinian and Chilean Cases' (2009) 516; Margalida Capellà i Roig, 'Represión política y 
derecho internacional: Una perspectiva comparada (1936-2006)' (2009) 237. 
191 For the speech, see <www.lamoncloa.gob.es/presidente/actividades/Paginas/2019/240219francia.aspx> 
accessed 4 March 2019. 

http://www.lamoncloa.gob.es/presidente/actividades/Paginas/2019/240219francia.aspx
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records of those convicted for political crimes. These measures also meant the 

cancellation of the effects of judicial decisions or administrative acts that consisted of 

dismissals, sanctions, limitations or suspensions of the rights to salary and to pensions, as 

well as the restoration of employment and the removal of unfavourable notes in personal 

files for sanctioned or purged employees, civil servants and professional military, and the 

payment of damages for time spent in prison under certain conditions.192, 193 

 

However, these clemency measures did not involve rehabilitating the memory of those 

unfairly convicted by annulling those judgments. So far, there has not been any 

                                                 
192 Decreto 2940/1975, de 25 de noviembre, por el que se concede indulto general con motivo de la 
proclamación de Su Majestad Don Juan Carlos de Borbón como Rey de España (BOE no 284, 26 November 
1975); Decreto 3357/1975, de 5 de diciembre, por el que se declaran revisadas de oficio y anuladas las 
sanciones adiministrativas acordadas de conformidad con lo establecido en la Ley de 10 de febrero de 1939, 
de responsabilidad política (BOE no 308, 24 December 1975); Orden de 17 de diciembre de 1975 por la 
que se hace extensivo a las Entidades Locales la aplicación del indulto concedido por el Decreto 2840/1975, 
de 25 de noviembre (BOE no 308, 24 December 1975); Orden de 5 de diciembre de 1975 por la que se 
extienden los beneficios del Decreto 2940/1975, de 25 de noviembre, al ámbito académico (BOE no 298, 
12 December 1975); Decreto 840/1976, de 18 de marzo, por el que se extienden los efectos del Decreto de 
5 de diciembre de 1975 a los funcionarios de corporaciones y empresas concesionarias de servicios públicos 
(BOE no 101, 27 April 1976); Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 
August 1976); Real Decreto 2393/1976, de 1 de octubre, por el que se dictan normas para la aplicación de 
la amnistía a los funcionarios de Administración Local (BOE no 256, 25 October 1976); Real Decreto-Ley 
44/1978, de 21 de diciembre, por el que se regula la situación de personal auxiliar de Juzgados y Tribunales 
separado del Servicio por hechos de motivaciones políticas (BOE no 306, 23 December 1978); Orden de 6 
de julio de 1977 por la que se dictan normas sobre la forma de solicitar por los funcionarios de la 
Generalidad de Cataluña la aplicación de los beneficios de amnistía (BOE no 168, 15 July 1977); Real 
Decreto 2716/1976, de 18 de octubre, por el que se regula la aplicación en materia de Prensa e Imprenta 
del Real Decreto-ley 10/1976, de 30 de julio (BOE no 285, 27 November 1976); Real Decreto-Ley 19/1977, 
de 14 de marzo, sobre medidas de gracia (BOE no 65, 17 March 1977); Real Decreto 388/1977, de 14 de 
marzo, sobre indulto general (BOE no 66, 18 March 1977); Real Decreto-Ley 3/1977, de 4 de enero, sobre 
competencia jurisdiccional en materia de terrorismo (BOE no 4, 5 January 1977); 1977 Amnesty Law, arts 
1-2, 4-8; Real Decreto 2647/1978, de 29 de septiembre, por el que se fijan normas para la aplicación de lo 
dispuesto en el artículo 8 de la Ley 46/1977, de 15 de octubre, de Amnistía en materia de Seguridad Social 
(BOE no 268, 9 November 1978); Ley 18/1984, de 8 de junio, sobre reconocimiento como años trabajados 
a efectos de la Seguridad Social de los períodos de prisión sufridos como consecuencia de los supuestos 
contemplados en la Ley de Amnistía de 15 de octubre de 1977 (BOE no 140, 12 June 1984), art 1; Ley 
24/1986, de 24 de diciembre, de rehabilitación de militares profesionales (BOE no 312, 30 December 1986), 
art 1 and additional provision; Ley 4/1990, de 29 de junio, de Presupuestos Generales del Estado para 1990 
(BOE no 156, 30 June 1990), 18th additional provision; 2007 Historical Memory Law, art 7. 
193 For an overview of the main measures for the restoration of liberty, the context of the adoption of the 
clemency measures, the massive anti-Francoist demonstrations for amnesty, and the scope of such 
measures, see Paul Preston, The Triumph of Democracy in Spain (1986) 78, 81-82, 93-94, 97, 105, 116, 
124, 126, 128, 134; Paloma Aguilar, 'Collective memory of the Spanish civil war: The case of the political 
amnesty in the Spanish transition to democracy' (1997) 88; Daniel Vallès Muñío, 'Amnistía y 
responsabilidad civil' [2004]; Paloma Aguilar Fernández, Políticas de la memoria y memorias de la política. 
El caso español en perspectiva comparada (2008) 288-304, 417-421, 506-512; Carme Molinero, 'La ley de 
amnistía de 1977: La reivindicación antifranquista y su lectura treinta años después' (2009); Joan Lluís 
Pérez Francesch, 'Amnistía, indulto e intencionalidad política' (2009); José Antonio Martín Pallín, 
'Amnistía' (2011); Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical 
Memory and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 63-66, 149-163. See 
also Comisión interministerial para el estudio de la situación de las víctimas de la guerra civil y del 
franquismo (hereinafter 'Interministerial Committee'), Informe general (2006) 27-30. 
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declaration of annulment, but only a declaration of a ‘lack of legitimacy’ (‘ilegitimidad’) 

of specific judicial and administrative bodies, established during the civil war or during 

the dictatorship, and notorious for convicting or sanctioning ‘due to political, ideological 

grounds or grounds of belief’, as well as ‘the lack of legitimacy’ (‘ilegitimidad’) and 

‘unfairness’ (‘el carácter radicalmente injusto’) of the corresponding convictions and 

sanctions.194 This declaration and recognition of ‘lack of legitimacy’ and ‘unfairness’ 

gives rise to the right to apply for a ‘declaration of reparation and personal recognition’ 

before the Ministry of Justice.195 However, this declaration does not mean any recognition 

of state responsibility, nor the right to any compensation,196 with these convictions and 

sanctions retaining their legal validity. In this regard, subsequent Supreme Court case law 

states that, through the ordinary review proceeding, it is not possible to annul judgments 

that sanctioned dissidents.197 

 

Fourth, the property confiscated from trade unions and political parties, and their linked 

entities was returned or compensation was paid.198 Some individuals199 and 

associations200 have attempted, and in some cases succeeded, to seek judicial reparation 

for the seizure of their goods.201 The documents deposited in the Archivo General de la 

                                                 
194 2007 Historical Memory Law, arts 2-3. See Luciano Parejo Alfonso, 'Administración pública y memoria 
histórica' (2008) 132-137; Rafael Escudero Alday, 'La declaración de ilegitimidad de los tribunales 
franquistas: una vía para la nulidad de sus sentencias' (2008) 213-221. 
195 2007 Historical Memory Law, art 4.  
196 ibid art 4(5).  
197 Tribunal Supremo, Sala de lo Militar, Sección 1ª, auto de 21 febrero de 2011 (recurso de revisión 
54/2010), legal grounds 3-6; Tribunal Supremo, Sala de lo Militar, Sección 1ª, auto de 30 de marzo de 2012 
(recurso de revisión 50/2007), legal grounds 3-5; Tribunal Supremo, Sala de lo Militar, Sección 1ª, auto de 
29 de junio de 2015 (recurso de revisión 18/2015), legal grounds 3-5. 
198 Ley 4/1986, de 8 de enero, de cesión de bienes del Patrimonio Sindical acumulado (BOE no 12, 14 
January 1986), 4th additional provision; Ley 43/1998, de 15 de dicembre, de Restitución o Compensación 
a los Partidos Políticos de Bienes y Derechos Incautados en aplicación de la normativa sobre 
responsabilidades políticas del período 1936-1939 (BOE no 300, 16 December 1998); Ley 50/2007, de 26 
de diciembre, de modificación de la Ley 43/1998, de 15 de diciembre, de restitución o compensación a los 
partidos políticos de bienes y derechos incautados en aplicación de la normativa sobre responsabilidad 
políticas del período 1936-1939 (BOE no 310, 27 December 2007). 
199 See Tribunal Supremo, Sala de lo Contencioso-Administrativo, Sección 6ª, sentencia de 28 de marzo de 
2000 (recurso de casación 8967/1997); Audiencia Nacional, Sala de lo Contencioso-Administrativo, 
Sección 7ª, sentencia de 19 de diciembre de 2008 (recurso contencioso-administrativo 296/2005). 
200 See Tribunal Supremo, Sala de lo Contencioso-Administrativo, Sección 6ª, sentencia de 21 de octubre 
de 1991 (recurso 1141/1989).  
201 See José Antonio Martín Pallín, 'La ley que rompió el silencio' (2008) 40; Josep M Tamarit Sumalla, 
Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and Criminal Justice in Spain. A 
Case of Late Transitional Justice (2013) 69-71. Note the non-legislative motion adopted on 27 June 2017 
demanding the restitution of the confiscated Republican money by the rebels in 1936 and onwards to the 
families affected: Proposición no de Ley en Comisión sobre la reparación del dinero republicano incautado 
según el ordenamiento franquista por el Grupo Parlamentario de Esquerra Republicana, 161/001789 
(BOCG, Congreso de los Diputados, no D-150, 10 May 2017). 
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Guerra Civil that were confiscated for repressive purposes from entities and bodies of the 

Catalan administration have been partially returned.202 The Government of Spain has also 

partially returned documents that were confiscated in Catalonia from private persons.203 

Nevertheless, the Spanish Ministry of Culture rejects the restitution of all the documents 

agreed and the Spanish Ministry of Defence rejects the restitution of the confiscated 

documents that belonged to the archive of the Government of Catalonia in exile. The 

Government of Spain has obstructed the complete return of this documentary 

collection.204 

 

Fifth, compensation, in the form of the recognition of their right to a pension or damages, 

and in some cases rehabilitation, covering medical, pharmacological care, welfare 

services, re-education, physical and mental, cultural or professional rehabilitation, was 

provided for some groups of victims: the Republican military and the civilian staff 

working for them who suffered physical and mental harm or died due to war actions or in 

captivity;205 those imprisoned due to their homosexuality;206 those children sent abroad 

because of the civil war, who spent most of their life abroad;207 those who suffered death 

                                                 
202 Ley 21/2005, de 17 de noviembre, de restitución a la Generalidad de Cataluña de los documentos 
incautados con motivo de la Guerra Civil custodiados en el Archivo General de la Guerra Civil Española y 
de creación del Centro Documental de la Memoria Histórica (BOE no 276, 18 November 2005), arts 2, 4-
5. 
203 Real Decreto 2134/2008, de 26 de diciembre, por el que se regula el procedimiento a seguir para la 
restitución a particulares de los documentos incautados con motivo de la Guerra Civil (BOE no 9, 10 
January 2009). 
204 See José Ángel Montañés, 'Cataluña reclama aún un tercio de los "papeles de Salamanca"' (2013); Pep 
Cruanyes, 'On són els papers de Salamanca?' (2015). See rejected Proposición no de Ley sobre la 
devolución inmediata de los papeles de Salamanca (161/000086), Comisión de Cultura (BOE no D-146, 25 
April 2017). 
205 Decreto 670/1976, de 5 de marzo, por el que se regulan pensiones a favor de los españoles que habiendo 
sufrido mutilación a causa de la pasada contienda no puedan integrarse en el Cuerpo de Caballeros de 
Guerra por la Patria (BOE no 84, 7 April 1976); Real Decreto-ley 35/1978, de 16 de noviembre, por el que 
se conceden pensiones a los familiares de los españoles fallecidos como consecuencia de la guerra 1936-
1939 (BOE no 276, 18 November 1978); Ley 5/1979, de 18 de septiembre, sobre reconocimiento de 
pensiones, asistencia médico-farmacéutica y asistencia social en favor de las viudas, hijos y demás 
familiares de los españoles fallecidos como consecuencia o con ocasión de la pasada guerra civil (BOE no 
233, 28 September 1979); Ley 37/1984, de 22 de octubre, de reconocimiento de derechos y servicios 
prestados a quienes durante la guerra civil formaron parte de las Fuerzas Armadas, Fuerzas de Orden 
Público y Cuerpo de Carabineros de la República (BOE no 262, 1 November 1984); 2007 Historical 
Memory Law, art 5 and 5th additional provision. 
206 Ley 2/2008, de 23 de diciembre, de Presupuestos Generales del Estado para el año 2009 (BOE no 309, 
24 December 2008); Pregunta al Gobierno con respuesta escrita, ‘Medidas previstas en defensa y reparación 
de las víctimas del franquismo (184/063133)’ (BOCG, Congreso de los Diputados, no D-561, 18 November 
2014 and BOCG, Congreso de los Diputados, no D-591, 15 January 2015). 
207 Ley 2/2004, de 27 de diciembre, de Presupuestos Generales del Estado para el año 2005 (BOE no 312, 
28 December 2004), 55th additional provision; Ley 3/2005, de 18 de marzo, por la que se reconoce una 
prestación económica a los ciudadanos de origen español desplazados al extranjero, durante su minoría de 
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or disabling injuries between 1 January 1968 and 6 October 1977 while participating in 

events for claiming rights now constitutionally protected.208 

 

Sixth, obtaining the Spanish nationality has been facilitated for descendants of exiles and 

for volunteers of the International Brigades.209 

 

Seventh, coats of arms, insignias, plaques, memorials and other objects installed in goods 

of public administrations and their dependant bodies representing an exaltation of the 

military uprising have been partially withdrawn.210 Decorations given to individuals in 

exaltation of the military uprising, the civil war and the repression of the dictatorship have 

also been in part withdrawn.211 However, there are still a great number of Francoist 

symbols in public spaces and public buildings.212 

 

The future usage of the basilica Valle de los Caídos has also been addressed. Importantly, 

an expert committee issued a report on 28 November 2011, recommending, among others, 

the attribution of a new meaning to the Valle de los Caídos as a site for the memory of all 

victims of the civil war, taking away any ideological or political connotation, and setting 

up an interpretation centre to provide the necessary explanations to visitors. For this 

purpose, the committee recommended that only the remains of victims fallen in the civil 

war should remain buried there, including the remains of the fascist José Antonio Primo 

                                                 
edad, como consecuencia de la Guerra Civil, y que desarrollaron la mayor parte de su vida fuera del 
territorio nacional (BOE no 68, 21 March 2005). 
208 2007 Historical Memory Law, art 10(1) and 4th additional provision; Real Decreto 1803/2008, de 3 de 
noviembre, por el que se regulan las condiciones y el procedimiento para el abono de las indemnizaciones 
reconocidas en la Ley 52/2007, de 26 de diciembre, a favor de personas fallecidas o con lesiones 
incapacitantes por su actividad en defensa de la Democracia (BOE no 276, 15 November 2008).  
209 2007 Historical Memory Law, art 18 and 7th additional provision; Real Decreto 1792/2008, de 3 de 
noviembre, sobre concesión de la nacionalidad española a los voluntarios integrantes de las Brigadas 
Internacionales (BOE no 277, 17 November 2008); Ley 20/2011, de 21 de julio, del Registro Civil (BOE 
no 175, 22 July 2011), 6th final provision. 
210 2007 Historical Memory Law, art 15. See <www.memoriahistorica.gob.es/es-
es/vestigios/Paginas/BalanceRetiradaVestigios.aspx> accessed on 4 March 2019, and answer of 20 January 
2017 to: Pregunta al Gobierno con respuesta escrita, ‘Retirada de símbolos, objetos o menciones 
conmemorativas de exaltación, personal o colectiva, de la sublevación militar, de la Guerra Civil y de la 
represión de la Dictadura’ (184/003636) (BOCG, Congreso de los Diputados, no D-54, 21 November 2016). 
211 Eg Proposición no de Ley sobre la supresión de honores militares y nobiliarios a Alfredo Kindelán 
(responsable de los criminales bombardeos de Lleida, Granollers, Gernika o Durango) y de la cátedra de 
estudios que lleva su nombre (161/001210) Comisión de Defensa (BOCG, Congreso de los Diputados, no 
D-189, 7 July 2017). 
212 See Pregunta al Gobierno con respuesta escrita, 'Valoración de la continuidad en la nomenclatura del 
callejero del Arsenal Militar de Ferrol de calles dedicadas a la exaltación de rebeldes que ocuparon diversos 
cargos durante la Dictadura franquista, así como previsiones acerca de modificar la misma' (184/069735) 
(BOCG, Congreso de los Diputados, no D-646, 14 April 2015). 

http://www.memoriahistorica.gob.es/es-es/vestigios/Paginas/BalanceRetiradaVestigios.aspx
http://www.memoriahistorica.gob.es/es-es/vestigios/Paginas/BalanceRetiradaVestigios.aspx
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de Rivera, but with less pre-eminence in the church, and consequently this would mean 

removing the remains of Franco.213 The committee’s recommendations were not 

implemented by the Government of Spain,214 despite having been demanded by the 

Congreso de los Diputados.215 It was not until 24 August 2018 that the Government of 

Spain issued a decree regulating the proceeding for the exhumation and removal of 

Franco's remains from the Valle de los Caídos.216 The Government's order of exhumation 

was finally enforced on 25 October 2019, once the provisional judicial suspension of the 

exhumation had been lifted.217  

 

The Government of Spain, in collaboration with other public administrations, also had to 

prepare a register of buildings and works built using forced labour during the dictatorial 

regime.218 

 

UN bodies have recommended (i) an official declaration for the condemnation of the 

Franco regime;219 (ii) objects that imply an exaltation of the former regime should be 

removed, or left with panels that contextualise and re-interpret the site;220 (ii) reparation 

programmes that cover categories of victims who have so far been excluded, 

implementing more symbolic reparation and facilitating the restitution and compensation 

                                                 
213 Comisión de Expertos para el Futuro del Valle de los Caídos, 'Informe' (2011) 17-23. See also measures 
contained in 2007 Historical Memory Law, art 16 and 6th additional provision. 
214 See Pregunta al Gobierno con respuesta escrita ‘Previsiones acerca de aplicar las recomendaciones del 
Relator especial de Naciones Unidas para la promoción de la verdad, la justicia, la reparación y las garantías 
de no repetición, sobre los crímenes y las víctimas del franquismo’ (184/045767) (BOCG, Congreso de los 
Diputados, D-454, 8 May 2014). 
215 Proposición no de Ley sobre la efectiva aplicación y desarrollo de la Ley de Memoria Histórica 
(162/000327) (BOCG, Congreso de los Diputados, no D-155, 18 May 2017).  
216 Real Decreto-ley 10/2018, de 24 de agosto, por el que se modifica la Ley 52/2007, de 26 de diciembre, 
por la que se reconocen y amplían derechos y se establecen medidas a favor de quienes padecieron 
persecución o violencia durante la Guerra Civil y la Dictadura (BOE no 206, 25 August 2018). 
217 See Redacción, 'El Gobierno trató de negociar la exhumación con los Franco hasta esta semana' (2019); 
Natalia Junquera, 'Perfil del juez Yusty, la toga que defiende la tumba de Franco' (2019); Natalia Junquera, 
'Un juzgado de Madrid suspende cautelarmente el permiso para exhumar a Franco' (2019); Natalia 
Junquera, 'España levanta la losa de Franco' (2019). 
218 2007 Historical Memory Law, art 17. 
219 CoE (Parliamentary Assembly) Recommendation 1736 ‘Need for international condemnation of the 
Franco regime’ (17 March 2006). 
220 ibid; UNHRC ‘Report of the Special Rapporteur on the promotion of truth, justice, reparation and 
guarantees of non-recurrence, Pablo de Greiff. Mission to Spain’ (22 July 2014) UN Doc 
A/HRC/27/56/Add.1 paras 27-33, 104(j)-(k); UNHRC ‘Report of the Working Group on Enforced or 
Involuntary Disappearances. Addendum. Mission to Spain’ (2 July 2014) UN Doc A/HRC/27/49/Add.1 
paras 33, 36, 67(y)-(z). 
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for the property confiscated from private persons;221 and (iii) mechanisms for the 

annulment of sentences against dissidents issued in violation of fair trial rights, since the 

declaration of reparation and personal recognition is too generic and does not imply any 

recognition of facts and responsibilities and the presentation of an official apology.222  

 

2.2.4. Prosecutions  

 

Finally, the fourth set of measures of transitional justice refers to prosecutions. In the case 

at hand, a blanket amnesty for Francoism, embodied in the 1977 Amnesty Law, 

introduced a legal oblivion that agreed with the ‘ethical equalisation’ between the victors 

and the vanquished, which at the time defined the official narrative regarding the past, 

disseminated from top to bottom by political parties with a democratic tradition too.223 

This narrative was influenced by the view that the 1936-39 armed conflict was a 

‘fratricidal conflict’224 and a ‘collective mistake’, 225 so the responsibilities were also 

shared. 

 

Thus, the pursuit of accountability was barred by the enactment of the 1977 Amnesty 

Law. Whereas articles 1 and 2(a)-(d) were addressed to those acts perpetrated by the 

democratic opposition, article 2(e)-(f) granted impunity to the institutional violence 

committed during the dictatorship. 

 

It was the first rule with the status of a Ley adopted by the Spanish Parliament elected in 

1977. The previously agreed draft was submitted by several parliamentary groups, and 

                                                 
221 UNHRC ‘Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees 
of non-recurrence, Pablo de Greiff. Mission to Spain’ (22 July 2014) UN Doc A/HRC/27/56/Add.1 paras 
90, 91, 104(n). 
222 ibid paras 92, 104(p). 
223 See Ricard Vinyes, 'La memoria del Estado' (2009) 26. See also Santos Juliá, 'De "guerra contra el 
invasor" a "guerra fratricida"' (1999) 43-52; Paloma Aguilar Fernández, 'Justice, Politics, and Memory in 
the Spanish Transition' (2001) 95-98. On a review of the transitional justice claims within the democratic 
opposition, see Paloma Aguilar Fernández, ibid 99-102, 104. On the factors and reasons determining the 
granting of the amnesty, see Paloma Aguilar Fernández, Políticas de la memoria y memorias de la política. 
El caso español en perspectiva comparada (2008) 297-304. 
224 Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 97-98. See 
also Paloma Aguilar, 'Collective memory of the Spanish civil war: The case of the political amnesty in the 
Spanish transition to democracy' (1997) 97; Paloma Aguilar, 'The Timing and the Scope of Reparation, 
Truth and Justice Measures: A Comparison of the Spanish, Argentinian and Chilean Cases' (2009) 504. 
225 Pelai Pagès i Blanch, 'El procés de recuperació de la memòria històrica a Espanya' (2007) 42. 
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was adopted without amendments.226 Several proposals for an amnesty had been 

submitted by different parliamentary groups following the 1977 elections and none, with 

one exception, explicitly included a provision granting an amnesty to the Franco-era 

repression.227 The draft filed on 3 October 1977 by the parliamentary group of UCD, in 

article 1(4), explicitly contained the future article 2(e)-(f) of the 1977 Amnesty Law.228 

The final draft was the result of the negotiations between 3 and 6 October 1977 within a 

committee with the attendance of representatives of most parliamentary groups (only 

Alianza Popular had excluded itself), which submitted a final draft to the plenary on 7 

October 1977.229 

 
In the parliamentary debate of 14 October 1977 for the adoption of the draft, none of the 

parliamentary groups explicitly mentioned the amnesty granted to the Franco-era 

repression, but talked only about the political and labour amnesty granted to the 

democratic opposition (ie political prisoners and purged workers).230 At most, there were 

references to the violence committed by ‘both sides’, the oblivion regarding the suffering 

of democrats, the negotiated nature of the amnesty, or the need not to have ill will and 

seek revenge.231 

 

The adoption of the 1977 Amnesty Law was 'opaque', given the elusion of the impunity 

granted not only during the parliamentary debates, but also in the media.232 The impunity 

                                                 
226 Diario de Sesiones del Congreso de los Diputados (hereinafter ‘DSC’) no 24, 1977, Plenary Session no 
11 of 14 October 1977, 954. The draft was adopted with 296 votes in favour, 2 votes against, 18 abstentions 
and 1 null vote, out of 317 votes. 
227 All proposals were withdrawn. 
228 This proposal was also withdrawn.  
229 See Bonifacio de la Cuadra, 'La UCD, dispuesta a ceder para lograr una proposición conjunta sobre 
amnistía' (1977) (de la Cuadra identifies the attendants to the committee). See also Bonifacio de la Cuadra, 
'Los ex militares de la UMD, principal escollo para un acuerdo total sobre amnistía' (1977) (de la Cuadra 
does not refer to the issue of the amnesty for the dictatorship’s authorities as one of the issues where 
reaching an agreement was difficult); Redacción, 'Acuerdo definitivo sobre el proyecto de amnistía' (1977); 
Redacción, 'El Congreso aprobará hoy la amnistía' (1977); Javier Angulo, 'Once organizaciones vascas 
consideran incompleta la ley' (1977); Bonifacio de la Cuadra, 'Las Cortes consagraron la reconciliación 
nacional' (1977); Editorial, 'Amnistía al fin' (1977); Paloma Aguilar Fernández, Políticas de la memoria y 
memorias de la política. El caso español en perspectiva comparada (2008) 293-294. 
230 DSC no 24, 1977, Plenary Session no 11 of 14 October 1977. See also Paloma Aguilar Fernández, 
'Justice, Politics, and Memory in the Spanish Transition' (2001) 102-103; Paloma Aguilar Fernández, 
Políticas de la memoria y memorias de la política. El caso español en perspectiva comparada (2008) 294-
297, 300-301; Paloma Aguilar, 'The Timing and the Scope of Reparation, Truth and Justice Measures: A 
Comparison of the Spanish, Argentinian and Chilean Cases' (2009) 506-507. 
231 For implicit references to impunity, see speech of Camacho Zancada (Communist parliamentary group); 
speech of Arzalluz Antia (parliamentary group of the Catalan and Basque minorities), in DSC no 24, 1977, 
Plenary Session no 11 of 14 October 1977, 959-961, 968-970. 
232 See Paloma Aguilar Fernández, 'Justice, Politics, and Memory in the Spanish Transition' (2001) 102-
103; Paloma Aguilar, 'The Timing and the Scope of Reparation, Truth and Justice Measures: A Comparison 
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provision contained in the 1977 Amnesty Law was certainly the price paid to the Francoist 

Cortes for having adopted legislation that meant their dissolution and the end of the 

regime.233 Thus, they facilitated the transition in exchange for a guarantee of impunity. 

 

An inter-ministerial committee, which was established in 2004 for determining the 

necessary reparative measures before drafting the 2007 Historical Memory Law,234 

acknowledged that the 1977 Amnesty Law ‘demonstrated the political decision to 

renounce prosecution of the servants of the Francoist regime that had participated in 

repression’, without making any recommendation to modify this policy.235 The 2007 

Historical Memory Law established its compatibility with judicial proceedings.236 

However, it did not include any measure enabling to prosecute the Franco-era repression. 

 

Some amendments to the draft of the 2007 Historical Memory Law that were proposed 

by parliamentary groups of the opposition included criminal justice measures, the 

application of international law to prosecute international crimes committed during that 

period, the establishment of a specialised public prosecution office for these cases, and 

the establishment of a truth commission.237 In the parliamentary debates, commentaries 

about the granted impunity were much more explicit, in contrast to the parliamentary 

debates for the adoption of the 1977 Amnesty Law.238 

 

The 1977 Amnesty Law is still valid. Among the failed attempts to amend its scope,239 it 

is to be noted that on 19 July 2011, a day after the 75th anniversary of the rebellion against 

                                                 
of the Spanish, Argentinian and Chilean Cases' (2009) 506. For the lack of reference to the impunity of the 
Franco-era repression in the newspapers of the time, see analysis of the media discourse during and after 
the adoption of the 1977 Amnesty Law in: Carlos Barrera and José Javier Sánchez Aranda, 'El discurso 
periodístico sobre la amnistía general de 1977, a través de la prensa de Madrid, País Vasco y Navarra' 
(2008) 1. 
233 In particular, the Ley 1/1977, de 4 de enero, para la Reforma Política (BOE no 4, 5 January 1977). 
234 Real Decreto 1891/2004, de 10 de septiembre, por el que se crea la Comisión Interministerial para el 
estudio de la situación de las víctimas de la guerra civil y del franquismo (BOE no 227, 20 September 
2004).  
235 Interministerial Committee, Informe general (2006) 30. Author's translation. 
236 2007 Historical Memory Law, 2nd additional provision. 
237 For proposed amendments to end impunity, see: Amendments nos 1, 297, 307 by Grupo Parlamentario 
de Esquerra Republicana (ERC); Amendments nos 90, 227-228 by Grupo Parlamentario de Izquierda 
Unida-Iniciativa per Catalunya Verds; Amendments nos 102, 168, 173 by Grupo Parlamentario Mixto 
(BOCG, Congreso de los Diputados, no A- 99-20, 14 March 2007). 
238 See speech by Tardà i Coma, DSC no 296 of 2007, Plenary Session no 274 of 31 October 2007, 14620-
14623 (session for voting the draft). 
239 The first reference to the impunity granted by the 1977 Amnesty Law in the premises of the Congreso 
de los Diputados occurred during the 2004-2008 term of office, where a member of the Parliament in the 
opposition asked the Government, whether the Government would implement the recommendations of a 
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the Republic, a proposal to amend the 1977 Amnesty Law submitted by a political party 

in the opposition was debated in a plenary session of the Congreso de los Diputados. It 

consisted of adding a new provision to the 1977 Amnesty Law that excluded international 

crimes from its scope, prescribing that international law would be directly applicable, and 

that the new provision would retroactively apply to judicial decisions already issued.240 

The proposal was rejected,241 but the parliamentary groups had the chance to discuss the 

legitimacy of the impunity granted by the 1977 Amnesty Law.242 Another proposal to 

amend the 1977 Amnesty Law in similar terms was debated on 20 December 2016 in a 

commission of the Congreso de los Diputados,243 which was also rejected.244 Another 

                                                 
report of Amnesty International (hereinafter 'AI'). The answer of the Government referred to the content of 
the above-referred Interministerial Committee's report (see BOCG, Congreso de los Diputados, no D-256, 
12 September 2005; BOGC, Congreso de los Diputados, no D-298, 29 November 2005). For the failed 
attempts to amend the 1977 Amnesty Law proposed by some parliamentary groups, which took place during 
the 2008-2011 and 2011-2016 terms of office, see: Proposición no de Ley sobre modificación de la Ley 
46/1977, de 15 de octubre, de Amnistía (162/645) (BOCG, Congreso de los Diputados, no D-385, 30 April 
2010); Proposición de Ley de modificación de la Ley 46/1977, de 15 de octubre, de Amnistía (122/218) 
(BOCG, Congreso de los Diputados, no B-242-1, 30 April 2010); Proposición de Ley de modificación de 
la Ley 46/1977, de 15 de octubre, de Amnistía (122/33) (BOCG, Congreso de los Diputados, no B-44-1, 
20 January 2012); Proposición de Ley de modificación de la Ley 46/1977, de 15 de octubre, de Amnistía 
(122/53) (BOCG, Congreso de los Diputados, no B-64-1, 16 March 2012); Proposición de Ley de 
modificación de la Ley 46/1977, de 15 de octubre, de Amnistía (122/142) (BOCG, Congreso de los 
Diputados, no B-164-1, 7 February 2014). All these proposals expired or were withdrawn. For questions 
filed in the Parliament for controlling the governmental action on this issue, see: (i) Pregunta al Gobierno 
con respuesta escrita (184/39309) (BOCG, Congreso de los Diputados, no D-116, 1 December 2008) 
(without answer from the Government); (ii) Pregunta al Gobierno con respuesta escrita (184/25406) 
(BOCG, Congreso de los Diputados, no D-66, 18 September 2008) (with governmental answer referring to 
the drafting of the legislation that implemented the 2007 Historical Memory Law); (iii) Pregunta al 
Gobierno con respuesta escrita (184/2581) (BOCG, Congreso de los Diputados, no D-51, 8 March 2012) 
(with governmental answer referring to the democratic character of the parliament that adopted the 1977 
Amnesty Law, that the Constitutional Court case law considers that it is valid, and that the crime against 
humanity is only prosecutable from 2004 onwards due to the strict form of principle of legality in Spain); 
(iv) Pregunta al Gobierno con respuesta escrita (184/15782) (BOCG, Congreso de los Diputados, no D-
223, 18 February 2013) (with governmental answer, (a) explaining that there were possible conflicts 
between the non-retroactivity of criminal law and the adhesion to the Convention on the non-applicability 
of statutory limitations to war crimes and crimes against humanity (adopted 26 November 1968, entered 
into force 11 November 1970) 754 United Nations Treaty Series (hereinafter 'UNTS') 73 (hereinafter '1968 
Statutory Limitations Convention'), (b) and referring to the non-retroactive application of international 
conventions, the non-mandatory character of the recommendations by international bodies, and that the 
Spanish Penal Code already defined crimes of enforced disappareance). 
240 See Proposición de Ley de modificación de la Ley 46/1977, de 15 de octubre, de Amnistía (122/221) 
(BOCG, Congreso de los Diputados, no B-246-1, 30 April 2010). 
241 The proposal obtained 8 votes in favour, 320 against, and 8 abstentions, out of 336 votes (see DSC no 
264 of 2011, Plenary Session 250 of 19 July 2011, 37). 
242 For the most explicit defenders of maintaining impunity, see Mr. Fernández Díaz’s speech 
(representative of Partido Popular), and Mr. Pedret i Grenzner’s speech (representative of PSOE) (DSC no 
264 of 2011, Plenary Session no 250 of 19 July 2011, 16-19). 
243 See Proposición no de Ley sobre modificación de la Ley 46/1977, de 15 de octubre, de Amnistía (BOCG, 
Congreso de los Diputados, no D-72, 20 December 2016). 
244 The proposal obtained 10 votes in favour, 26 against, and 1 abstention. For the most explicit defenders 
of maintaining impunity, see Mr. Prendes Prendes’ speech (representative of Ciudadanos-Partido de la 
Ciudadanía), Mr. Rallo Lombarte’s speech (representative of PSOE), and Mr. Lorenzo Torres’ speech 
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initiative that consisted of adding a paragraph to the 1977 Amnesty Law, according to 

which its provisions 'shall not prevent courts investigate, try and impose appropiate 

penalties on persons responsible for genocide, crimes against humanity, war crimes and 

other serious violations of human rights',245 was debated on 20 March 2018 and also 

rejected by the Plenary of the Congreso de los Diputados.246 No similar proposals are 

pending. 

 

2.2.4.1. Early attempts to prosecute the Francoist repression 
 

Despite the enactment of the 1977 Amnesty Law, there were several attempts to institute 

judicial proceedings.247 One of the first judicial proceedings on the Franco-era repression 

that is referred to by literature is the so-called Ruano case.248 

  

The Ruano case concerns the death, after three days in detention, of Enrique Ruano 

Casanova, a law student and member of the Frente de Liberación Popular, due to his 

falling from the seventh floor of a building in Madrid on 20 January 1969, while he was 

under the custody of three police officers of the Brigada de Investigación Social or 

Político-Social.249 The official version of the facts given by the police was that during a 

                                                 
(representative of Partido Popular) (see DSC no 89, 2016, Committee of Justice, session no 6, of 20 
December 2016, 49-52, 54). 
245 See Proposición de Ley sobre modificación de la Ley 46/1977, de 15 de octubre, de Amnistía (BOCG, 
Congreso de los Diputados, no B-173-1, 10 November 2017). Author's translation. 
246 The proposal obtained 94 votes in favour, and 245 against, out of 339 votes (see DSC no 111 of 2018, 
Plenary Session 106 of 20 March 2018, 13-24). 
247 For previous judicial proceedings, see Paloma Aguilar Fernández, Políticas de la memoria y memorias 
de la política. El caso español en perspectiva comparada (2008) 302 (Aguilar refers to the proceeding with 
charges of murder against José Matute Fernández (Brigada de Investigación Social of Canarias), who 
benefited from the 1977 Amnesty Law, and the ultra-rightist Mariano Sánchez-Covisa); Ramón Sáez 
Valcárcel, 'El homicidio del militante comunista Pedro Patiño y la actuación del abogado defensor Jaime 
Miralles. Un episodio de la represión y de la lucha por la justicia' [2010] 23-26, 32-33 (Sáez examines the 
proceeding for the manslaughter of Pedro Patiño Toledo, member of the Communist party and activist of 
Comisiones Obreras, who was shot by a member of the Guardia Civil on 13 September 1971 on the 
beginning of a strike, when he was driving with others towards Leganés as part of a picket); Alejandro 
Torrús, 'La Transición, un cuento de hadas con 591 muertos' (2013) (on cases of extreme rightists and police 
violence during the transition to democracy and the resulting judicial investigations); Rosa Burgos López, 
El sumario Fernández Quesada: ¿una transición modélica? (2008) 155-176, 291, 303-311 (the 
Investigating Court no 2 of La Laguna instituted on 12 December 1977 a judicial investigation into the 
death of Francisco Javier Fernández Quesada and the injury of Fernando Luis Jeasuría Martín); Raül Digón 
Martín and Oriol Dueñas Iturbe, 'La responsabilidad del Estado ante las víctimas del franquismo y el papel 
del poder judicial' (2012) 12-13 (for other proceedings). 
248 On the Ruano case, see Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria 
histórica (2009) 85-86; José Manuel Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una 
infamia' (2011).  
249 Natalia Junquera, 'No se tiró, lo mataron' (2009); Miguel Ángel Marfull, 'La muerte que levantó a los 
estudiantes contra la dictadura' (2009). 



57 

 

house search on the seventh floor of 60 General Mola Street in Madrid, the student tried 

to abscond and jumped into the courtyard. The judicial investigation instituted before the 

Juzgado de Instrucción (Investigating Court) number 5 of Madrid to investigate Ruano’s 

death lasted from 20 January 1969 until 4 February 1971, and the court stayed the 

proceedings in a decision of 4 February 1971. The case has been classed as ‘a parody’, 

having been investigated as a case of suicide and without the most basic investigations 

being carried out to uncover the truth of Ruano’s death.250 

 

On 20 January 1989, the victim’s relatives (acting as private prosecution) requested 

reopening the case with the Investigating Court number 5 of Madrid, but this court 

rejected such a request, following the opinion of the public prosecutor, who argued that 

the crime to be investigated was already time-barred.251 However, the Audiencia 

Provincial of Madrid ordered reopening the case, upon appeal.252 The judicial 

investigation was carried out by the Investigating Court number 5 of Madrid, ordering, 

among other things, that the body be exhumed for a new autopsy. Part of the victim's 

collarbone, exactly where a small round wound had been observed in the 1969 autopsy, 

had been sawn off.253 The investigating judge stayed the proceeding in a decision of 12 

July 1991, due to lack of evidence. The private prosecution challenged this decision.254 

Upon appeal, the Audiencia Provincial of Madrid confirmed the challenged decision that 

declared the crime no longer be prosecuted due to the statutory limitations applicable to 

the crime of murder. The Supreme Court declared that the alleged crime of murder was 

not time-barred and ordered to re-open the case.255 The investigating judge finished the 

investigation without any indictment on 3 June 1994. The Audiencia Provincial of Madrid 

ordered the indictment of the three police officers on charges of murder.256  

 

                                                 
250 On the proceeding following Ruano’s death before the Investigating Court no 5 of Madrid from 1969 to 
1971, see José Manuel Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 
274-278. 
251 Tribunal Supremo, Sala de lo Penal, sentencia 45/1994, de 25 de enero (proceeding referenced as 
Sumario 6/69), legal ground 1. On the work of the public prosecutor, see José Manuel Gómez-Benítez, 'El 
caso Ruano: memoria histórica e historia de una infamia' (2011) 278. 
252 Tribunal Supremo, Sala de lo Penal, sentencia 45/1994, de 25 de enero, legal ground 1; José Manuel 
Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 278. 
253 José Manuel Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 279-
280. On the judicial investigation in 1989-1994, see José Manuel Gómez-Benítez, ibid 278-280. 
254 Bonifacio de la Cuadra, 'Reabierto el caso por la muerte del estudiante Ruano en 1969' (1992). 
255 Tribunal Supremo, Sala de lo Penal, sentencia 45/1994, de 25 de enero, legal grounds 2-3. 
256 José Manuel Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 278-
279. 
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On 1 July 1996, the trial against the three police officers began.257 The public prosecutor, 

the defence counsel and the state attorney requested the acquittal of the three accused, 

whereas the private prosecution qualified the facts as a crime of murder, accusing the 

three policemen as autores (co-perpetrators).258 The Audiencia Provincial of Madrid 

acquitted the three accused in a judgment of 19 July 1996, considering that there was not 

enough evidence to determine that Ruano was shot and the cause of falling.259 The court 

considered that the injury found in Ruano’s collarbone was not related to the fall, despite 

the fact that the missing part of the collarbone prevented determining which object caused 

the injury. The court decided that the evidence indicated that the injury was caused to 

Ruano by the three police officers during the house search. It could be subsumed into the 

crime of injury, but it would already be time-barred.260  

 

The court left open the possibility of declaring the state liable for the breach of the duty 

of care and custody that the police had vis-à-vis Ruano during his detention, and for the 

lack of a proper investigation of the events, which constituted irregular functioning of the 

Administration. All of the above, according to the court, had to be compensated by the 

Administration via administrative litigation channels.261 

 

The dissenting judge argued that there was enough evidence to conclude that Ruano had 

suffered a lethal injury with a bullet or a pointed object and the posterior fall of the body 

to the courtyard,262 but considered that the accused had to be acquitted, due to the lack of 

evidence concerning the manner of perpetration (who shot him and whether the three 

policemen had previously agreed to kill the victim).263 The applicability of the statute of 

limitations was also a key issue.264 The Supreme Court confirmed such decision in a 

judgment of 8 July 1997.265  

 

                                                 
257 On the trial and the interrogatory of witnesses, see José Manuel Gómez-Benítez, 'El caso Ruano: 
memoria histórica e historia de una infamia' (2011) 280-286. 
258 Audiencia Provincial de Madrid, Sección 2ª, sentencia 308/96, de 19 de julio, available in José Manuel 
Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 325-334.  
259 Audiencia Provincial de Madrid, Sección 2ª, sentencia 308/96, de 19 de julio, legal ground 1. 
260 ibid legal ground 2. 
261 ibid legal ground 5. 
262 ibid dissenting opinion, legal grounds 3-4. 
263 ibid legal grounds 5-6. 
264 ibid legal ground 2. 
265 Tribunal Supremo, Sala de lo Penal, sentencia 997/1997, de 8 de julio, legal ground 7.  



59 

 

On 30 November 1998, a criminal complaint was filed for the executions in Paracuellos 

del Jarama, at that time within the Republican territory, committed during the armed 

conflict in November and December 1936. The plaintiff qualified the facts as a crime of 

genocide, torture, and terrorism.266 The investigating judge did not admit the criminal 

complaint due to procedural and clerical errors.267 Upon appeal, the public prosecutor 

based his opposition to the appeal on the expiration of the limitation period, regardless of 

the type of investigated crime,268 and on the application of the amnesty and general pardon 

enacted on 25 November 1975 and 14 March 1977.269 The public prosecutor also argued 

that the crime of genocide was not defined in domestic law at the time of the facts 

investigated.270 The investigating judge rejected the appeal, expressly accepting the legal 

arguments used by the public prosecutor.271 

 

2.2.4.2. Enforced disappearances before the Audiencia Nacional 

 

In a context where the very few judicial proceedings that had been instituted had, at most, 

facilitated the identification of human remains found in mass graves,272 on 14 December 

2006 and successively, relatives of victims and organisations brought several criminal 

complaints before the Audiencia Nacional. They complained about the existence of a 

                                                 
266 Complaint filed on behalf of the Asociación de Familiares y Amigos de Víctimas de Genocidio en 
Paracuellos del Jarama (on file with author). 
267 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de diciembre de 1998 (proceeding 
referenced as Diligencias Indeterminadas 70/98-X). 
268 Motion submitted by the public prosecutor on 1 March 2000, at 1. 
269 ibid 2. 
270 ibid 2-3. 
271 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 6 de marzo de 2000, legal ground 2.  
272 See eg Audiencia Provincial de Toledo, Sección 1ª, auto 95/2009, de 11 de mayo (proceeding referenced 
as Diligencias Previas 260/2006, before Juzgado de Instrucción no 4 of Talavera de la Reina), legal grounds 
1-3, which confirmed the ruling of 21 May 2008 that stayed the proceeding with respect to a 2006 criminal 
report of a mass grave in the municipality of Alcañizo, because it would be a time-barred crime of homicide 
and which recommended the measures for the recovery of the remains provided in the 2007 Historical 
Memory Law to the private prosecution. See also judicial proceedings referred to in: Ana María Pascual, 
'Los otros "Garzones" de la Memoria Histórica' (2008); Ramón Sáez Valcárcel, 'Los jueces y el aprendizaje 
de la impunidad, a propósito de los crímenes del franquismo' [2010] 44; Raül Digón Martín and Oriol 
Dueñas Iturbe, 'La responsabilidad del Estado ante las víctimas del franquismo y el papel del poder judicial' 
(2012); Javier Chinchón Álvarez, El tratamiento judicial de los crímenes de la Guerra Civil y el franquismo 
en España. Una visión de conjunto desde el derecho international (2012) 46-50; Antonio Doñate Martín, 
'Las denuncias por las desapariciones forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 
5' (2012) 194-196; Ramón Saéz Valcárcel, 'Los crímenes de la dictadura y la negación de acceso a la 
jurisdicción' (2013) 82-83; Rafael Escudero Alday, 'Los desaparecidos en España: víctimas de la represión 
franquista, símbolo de la transición y síntoma de una democracia imperfecta' (2013) 152. Accordingly, the 
general answer of investigating courts upon the reporting of human remains found in mass graves was the 
immediate stay of the proceeding. There were few exceptions, where the investigating court instituted a 
judicial proceeding, ordered the identification of the remains found in mass graves, and decided to stay the 
proceeding afterwards. 
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systematic plan to eliminate political opponents by means of killing, torture, exile and 

enforced disappearance committed during the 1936-1939 armed conflict and the post-war 

period in Spain.273 

 

This criminal proceeding represented a change in the way the past had been confronted 

so far. On 16 October 2008, Baltasar Garzón, at that time investigating judge of the 

Audiencia Nacional, accepted jurisdiction over what he qualified as permanent crimes of 

illegal detention with concealment of the fate or whereabouts of victims, committed 

within the context of crimes against humanity (‘en el marco de crímenes contra la 

humanidad’), and in connection with a crime against high-level national institutions and 

the form of government.274 Approaching the case from an international criminal law 

perspective, this decision enabled the opening of criminal investigations into the human 

rights abuses of that era. It also addressed the main obstacles to the prosecution of those 

crimes. 

 

This proceeding focused on disappearances committed during the repression from 17 July 

1936 to 31 December 1951 without excluding other cases linked to that systematic plan 

of enforced disappearances, including the so-called ‘lost children of Francoism’ (niños 

                                                 
273 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008 (proceeding 
referenced as Diligencias Previas 399/2006 V and later as Sumario 53/2008 E), 1-3 (Annex 84). 
274 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
4, at 20, and legal ground 12, at 50. On this case, see Javier Chinchón Álvarez, 'Examen del Auto del 
Juzgado de Instrucción nº 5 de la Audiencia Nacional por el que se acepta la competencia para investigar 
los crímenes contra la humanidad cometidos en la guerra civil y el franquismo' [2008]; Alicia Gil Gil, La 
justicia de transición en España. De la amnistía a la memoria histórica (2009) 157-166; Javier Chinchón 
Álvarez, 'La actuación de la Audiencia Nacional en la investigación y juicio de los crímenes contra la 
humanidad cometidos en la Guerra Civil y el franquismo (Del Auto de 16 de octubre a la decisión del Pleno 
de la Sala de lo Penal de 2 de diciembre de 2008)' [2009] 1-8; Margalida Capellà i Roig, 'Represión política 
y derecho internacional: Una perspectiva comparada (1936-2006)' (2009) 245-250; Ramón Sáez Valcárcel, 
'Justicia transicional y España. ¿Se puede juzgar la historia?' (2009) 106-108; Andrés de la Oliva Santos, 
'Apertura y cierre de una "causa general". La instrucción del Juzgado Central nº 5 sobre desapariciones 
forzadas y "alzamiento nacional"' [2009]; Javier Chinchón Álvarez, 'Treinta años de justicia transicional en 
España. Algunas luces y muchas sombras' (2010) 69-87; Joan E Garcés, 'La ley española 46/1977, de 
Amnistía, más citada que leída, no tiene por objeto actos de naturaleza genocida y lesa humanidad' (2010); 
Alicia Gil Gil, 'Justicia transicional en España' (2010) 156-161; Alicia Gil Gil, 'Justicia transitional en 
España. Cuatro años de vigencia de la Ley de Memoria Histórica' [2011] 160-167; Peter Burbidge, 'Waking 
the Dead of the Spanish Civil War. Judge Baltasar Garzón and the Spanish Law of Historical Memory' 
(2011); Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' 
[2012]; Javier Chinchón Álvarez, El tratamiento judicial de los crímenes de la Guerra Civil y el franquismo 
en España. Una visión de conjunto desde el derecho international (2012) 50-72; Raül Digón Martín and 
Oriol Dueñas Iturbe, 'La responsabilidad del Estado ante las víctimas del franquismo y el papel del poder 
judicial' (2012); Samantha Salsench i Linares, 'Francoism Facing Justice. Enforced Disappearances before 
Spanish Courts' (2013); Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, 
Historical Memory and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 118-122, 
125-130. 
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perdidos del franquismo).275 During the proceeding, the number of missing persons was 

provisionally calculated as between 136,062 and 152,237.276 

 

In the decision of 16 October 2008, the investigating judge ordered the beginning or 

continuation of the exhumation of mass graves, under the supervision of the local judicial 

authority, as well as the forensic identification of victims, among other investigations.277  

 

The investigating judges of the Audiencia Nacional (juzgados centrales de instrucción) 

direct the collection of evidence regarding crimes that fall within the jurisdiction of the 

Criminal Chamber of the Audiencia Nacional.278 In contrast with the usual procedure in 

Spain for criminal investigations, where the investigation is conducted by the 

investigating judge (juez de instrucción) responsible for the district where the crime is 

committed,279 the Criminal Chamber of the Audiencia Nacional is a specialised judicial 

body with competence over all Spain for certain types of crimes.280 Accordingly, Garzón 

justified his jurisdiction by stating that the armed uprising in 1936, resulting in the civil 

war, constituted a crime against high-level national institutions and the form of 

government, over which the Audiencia Nacional has competence.281 He justified the 

investigation into the disappearances, because they were the necessary result of the 

rebellion and constituted ‘related crimes’ (delitos conexos).282 

 

On 18 November 2008, after verifying the death of those allegedly most responsible for 

the uprising and the subsequent repression, namely Franco, members of the military 

juntas in wartime and the subsequent governments until 1951, as well as the leaders of 

                                                 
275 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
1, at 6-7, legal ground 6, at 31-32; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de 
noviembre de 2008, legal ground 1, at 6-7. 
276 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 26 de diciembre de 2008, at 5. Note 
Francisco Espinosa Maestre, ‘Informe sobre la represión franquista. Estado de la cuestión’ (unknown date 
of filing) 2-3. 
277 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
17, at 59-62. The investigating judge also ordered the establishment of a group of experts and a police group 
to facilitate the investigation, according to Juzgado Central de Instrucción no 5, Audiencia Nacional, auto 
de 16 de octubre de 2008, legal ground 16, at 57-59. 
278 Ley Orgánica 6/1985, de 1 de julio, del Poder Judicial (BOE no 157, 2 July 1985), art 88.   
279 Real decreto de 14 de septiembre de 1882 por el que se aprueba la Ley de Enjuiciamiento Criminal 
(Gaceta de Madrid no 260, 17 September 1882), arts 14-15 (hereinafter 'Criminal Procedural Law').  
280 Ley Orgánica 6/1985, de 1 de julio, del Poder Judicial (BOE no 157, 2 July 1985), arts 62, 65.   
281 ibid arts 65(1)(a). See Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre 
de 2008, legal ground 3, at 15-17, legal ground 12, at 49-51; Juzgado Central de Instrucción no 5, Audiencia 
Nacional, auto de 18 de noviembre de 2008, legal ground 2, at 8-10. 
282 Ley Orgánica 6/1985, de 1 de julio, del Poder Judicial (BOE no 157, 2 July 1985), art 65(1). 
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Falange, the investigating judge declared that their criminal liability had expired.283 Once 

the criminal liability for the alleged crimes against high-level national institutions and the 

form of government was regarded as having expired, the Audiencia Nacional and Garzón, 

as head of a juzgado central de instrucción, could no longer be considered to have 

jurisdiction over the related crimes of illegal detention.284 Therefore, on 18 November 

2008, Garzón relinquished jurisdiction and ordered referral of the case to the local courts 

of the municipalities where the mass graves had been found.285 

  

At the same time, the plenary of the Criminal Chamber of the Audiencia Nacional decided 

a question on competence (cuestión de competencia) submitted by the public 

prosecutor.286 The plenary found that the investigating judge of the Audiencia Nacional 

lacked subject-matter competence over those crimes. The plenary did not agree with 

Garzón’s legal qualification of the acts and pointed out that the suspects’ death excluded 

their criminal liability in any case.287 Along with this decision, the investigations would 

have to be referred to local courts.288 

 

A look into the judicial decisions issued in that proceeding show that the main legal issues 

to deal with were: (i) the legal qualification of the acts investigated, the principle of 

legality (in particular, the direct application of international law by national courts and 

the prohibition of retroactive criminal laws), and the interrelation between the crimes 

against humanity and the conducts covered by its definition, which also constitute 

ordinary crimes; (ii) the permanent or continuing nature of enforced disappearances; (iii) 

if and how statutory limitations are applicable to the acts investigated; (iv) if and how the 

                                                 
283 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal ground 
20, at 139-143. See also Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre 
de 2008, legal ground 6, at 25-29. 
284 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal ground 
21, at 143-144. 
285 ibid 150. It was completed with court rulings of 24 November 2008, 28 November 2008, and 26 
December 2008. 
286 Audiencia Nacional, Sala de lo Penal, auto de 2 de diciembre de 2008. See submissions by the public 
prosecutor of 20 and 21 October 2008. 
287 Audiencia Nacional, Sala de lo Penal, auto de 2 de diciembre de 2008, legal grounds 4-5, at 7-10. See 
concurring and dissenting opinions. 
288 ibid 8. See also Audiencia Nacional, Sala de lo Penal, Pleno, auto 2/2014, de 13 de enero, which 
confirmed the referral of a case from the Juzgado Central de Instrucción no 5 to the Investigating Court of 
Jerez de la Frontera, where the mass grave of Paraje de El Cortijo de El Marrufo is found, to enforce the 
above-referred ruling of 2 December 2008. 
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1977 Amnesty Law is applicable to the acts investigated; and (v) the human rights 

protection to victims of the acts investigated. 

 

2.2.4.3. Enforced disappearances before local courts and Supreme Court decision on 

jurisdiction 

 

The referral ordered by the investigating judge of the Audiencia Nacional entailed, 

according to Amnesty International (hereinafter 'AI'), the institution of approximately 47 

local criminal proceedings.289 Amongst the 21 cases to which AI obtained access, local 

courts stayed 17 proceedings, generally without any previous investigation.290 Before this 

stay of the proceedings, investigations to locate and identify the remains were undertaken 

only in two cases.291 The four remaining cases were suspended until the Supreme Court’s 

decision of 28 March 2012, concerning the questions on competence arising from the 

refusal by two local courts to accept the cases referred by the investigating judge of the 

Audiencia Nacional.292  

 

In the decision of 28 March 2012, the Supreme Court confirmed that the investigating 

judges of the Audiencia Nacional lacked competence to investigate these crimes.293 

                                                 
289 AI, 'Casos cerrados, heridas abiertas. El desamparo de las víctimas de la Guerra Civil y el franquismo 
en España' (2012) 7. See ibid 37-39, for a list of the 47 proceedings. On the local judicial proceedings, see 
also Javier Chinchón Álvarez, El tratamiento judicial de los crímenes de la Guerra Civil y el franquismo 
en España. Una visión de conjunto desde el derecho international (2012) 72-91; Ramón Saéz Valcárcel, 
'Los crímenes de la dictadura y la negación de acceso a la jurisdicción' (2013) 84-87. 
290 AI, 'Casos cerrados, heridas abiertas. El desamparo de las víctimas de la Guerra Civil y el franquismo 
en España' (2012) 7, 9-10. See examples of judicial decisions in ibid annex 1. For other proceedings with 
the same outcome, see: Juzgado de Instrucción no 7 of Córdoba, auto de 15 de septiembre de 2009 
(proceeding referenced as Diligencias Previas 1980/2009); Audiencia Provincial de Madrid, Sección 15ª, 
auto de 8 de febrero de 2010 (proceeding referenced as Diligencias Previas 1756/2009); Juzgado de 
Instrucción no 4 of Ponferrada, auto de 12 de junio de 2009 (proceeding referenced as Diligencias Previas 
481/2009), invoking the prohibition of retroactive criminal law, the applicability of the statute of limitations 
and the 1977 Amnesty Law, and the guarantee of the right to an effective judicial remedy. 
291 AI, 'Casos cerrados, heridas abiertas. El desamparo de las víctimas de la Guerra Civil y el franquismo 
en España' (2012) 10. 
292 ibid 9, 11; Juzgado de Instrucción no 3 of Granada, auto de 28 de mayo de 2009 (proceeding referenced 
as Diligencias Previas 3209/2009); Juzgado de Primera Instancia e Instrucción no 2 of San Lorenzo de El 
Escorial, auto de 2 de julio de 2009 (proceeding referenced as Diligencias Previas 427/2009). In addition, 
the decisions on the appeal filed against the stay of two proceedings were suspended until this Supreme 
Court’s decision on the questions on competence (ie the proceedings referenced as Diligencias Previas 
383/2009 before Juzgado de Primera Instancia e Instrucción no 2 of O Porriño and as Diligencias Previas 
2028/2009 before Juzgado de Instrucción no 2 of Pontevedra). 
293 Tribunal Supremo, Sala de lo Penal, Sección 1ª, auto de 28 de marzo de 2012, legal grounds 2, 5. On 
this decision, see Rights International Spain, 'Posición del Tribunal Supremo sobre la Cuestión de 
Competencia. Consecuencias prácticas' (2012); Javier Chinchón Álvarez, El tratamiento judicial de los 
crímenes de la Guerra Civil y el franquismo en España. Una visión de conjunto desde el derecho 
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Moreover, the Supreme Court excluded criminal prosecutions and urged relatives to 

exercise other available legal mechanisms such as the measures contained in the 2007 

Historical Memory Law and the civil jurisdiction.294 This decision caused the stay of at 

least one of the four remaining local proceedings.295 AI reported that the same outcome 

could be expected from the other cases, to which it did not have access.296 After the 

Supreme Court’s decision of 28 March 2012, other proceedings have been instituted 

before local courts concerning disappearances. However, the proceedings have generally 

been instituted and immediately stayed, based on the Supreme Court’s reasoning and 

without carrying out any previous judicial investigation.297 

 

A look into the local judicial decisions show that the main legal issues to deal with were: 

(i) the principle of legality (in particular the direct applicability of international criminal 

law by national courts and the prohibition of retroactive criminal laws) vis-à-vis 

qualifying the acts investigated as crimes against humanity; (ii) the permanent nature of 

enforced disappearances; (iii) whether the acts investigated are time-barred due to 

statutory limitations; (iv) the current validity of the 1977 Amnesty Law; and (v) whether 

or not the 1977 Amnesty Law is applicable. 

 

                                                 
international (2012) 124-130; Ramón Saéz Valcárcel, 'Los crímenes de la dictadura y la negación de acceso 
a la jurisdicción' (2013) 91. 
294 Tribunal Supremo, Sala de lo Penal, Sección 1ª, auto de 28 de marzo de 2012, legal ground 4. See Rosa 
Ana Alija and Elisenda Calvet, 'La exigibilidad en España de los derechos de las víctimas de desapariciones 
forzadas por vía contencioso-administrativa como alternativa a la vía penal' (2013), where the authors 
explore legal channels alternative to the criminal jurisdiction following the decision of 28 March 2012, and 
suggest that claims before the administrative/public law jurisdiction are a way to force the state to 
investigate the fate and whereabouts of the disappeared and locate, identify and return the remains.  
295 See Juzgado de Primera Instancia e Instrucción no 2 of San Lorenzo de El Escorial, auto de 8 de mayo 
de 2012 (proceeding referenced as Diligencias Previas 427/2009). 
296 AI, 'Casos cerrados, heridas abiertas. El desamparo de las víctimas de la Guerra Civil y el franquismo 
en España' (2012) 7. Eg it had the same effect for a proceeding in Málaga: Juzgado de Instrucción no 13 of 
Málaga, auto de 6 de junio de 2012 (proceeding referenced as Diligencias Previas 4288/2009). 
297 See eg Juzgado de Primera Instancia e Instrucción no 2 of Arenas de San Pedro, auto de 16 de abril de 
2012 (proceeding referenced as Diligencias Previas 343/2012); Juzgado de Instrucción no 3 of Granada, 
auto de 20 de agosto de 2012 (proceeding referenced as Diligencias Previas 7630/2012); Juzgado de 
Primera Instancia e Instrucción no 1 of San Lorenzo de El Escorial, auto de 5 de diciembre de 2012 
(proceeding referenced as Diligencias Previas 1115/2012); Juzgado de Instrucción no 5 of Las Palmas de 
Gran Canaria, auto de 14 de diciembre de 2012 (proceeding referenced as Diligencias Previas 6208/2012); 
Juzgado de Primera Instancia e Instrucción no 2 of San Lorenzo de El Escorial, auto de 8 de febrero de 
2013 (proceeding referenced as Diligencias Previas 1362/2012). See Ramón Saéz Valcárcel, 'Los crímenes 
de la dictadura y la negación de acceso a la jurisdicción' (2013) 91-92.  
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Given the current obstacles to any investigation in Spain, various applications were filed 

before the ECtHR. They were rejected as out of time.298 

 

2.2.4.4. Supreme Court's obiter dictum on the prosecution of disappearances 

 

Simultaneously, criminal proceedings against Garzón were instituted for a crime of 

malfeasance allegedly committed when deciding to open criminal investigations into the 

above-mentioned case on enforced disappearances. This proceeding caused concern 

domestically and internationally. The trial took place before the Supreme Court between 

24 January and 8 February 2012. He was finally acquitted of the charge of malfeasance 

on 27 February 2012.299 

 

Several relatives of the victims gave testimony during this trial. When asked about the 

reasons for submitting their criminal complaints, they mentioned the need for justice, the 

need to find the missing persons and the inability to investigate without the support of the 

judiciary, due to, for instance, difficulties in accessing state archives.300 

 

Even though the Supreme Court acquitted Garzón of the crime of malfeasance, it found 

that he was wrong to assert jurisdiction over the disappearances under investigation.301 

Notwithstanding the investigating judge’s error, the Supreme Court considered that it did 

not amount to an arbitrary exercise of his judicial function, which is a necessary element 

in the charge of malfeasance.302 The Supreme Court used the chance to express its opinion 

on the possibility to prosecute the 1936-1951 enforced disappearances, the issues of the 

retroactivity of criminal law and the application of statutory limitations and amnesties.303 

                                                 
298 Baena Alonso v Spain, application no 39905/04, Fourth Section, decision, 22 September 2005; Gutiérrez 
Dorado and Dorado Ortiz v Spain, application no 30141/09, Third Section, decision, 27 March 2012; 
Forum per la Memòria del País Valencià v Spain, application no 78650/11, single-judge formation, 
decision, 5 April 2012; Unión General de Trabajadores v Spain, application no 62152/11, single-judge 
formation, decision, 14 June 2012; Negrín Fetter and Others v Spain, application no 37853/10, single-judge 
formation, decision, 12 July 2012; Canales Bermejo v Spain, application no 56264/12, single-judge 
formation, decision, 8 November 2012; León González and Martín López v Spain, application no 5973/13, 
single-judge formation, decision, 21 March 2013. 
299 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero (proceeding referenced as 
causa especial 3/20048/2009). 
300 Hearing available at <www.rtve.es/alacarta/videos/programa/juicio-garzon-jueves-020212-rtve-
izqmaster/1311307/> accessed 3 December 2019. 
301 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 11-12. 
302 ibid, legal ground 3, at 11, legal ground 4, at 22-23, legal ground 7, at 29-35. 
303 ibid 12-14. On this judgement, see Javier Chinchón Álvarez, El tratamiento judicial de los crímenes de 
la Guerra Civil y el franquismo en España. Una visión de conjunto desde el derecho international (2012) 

http://www.rtve.es/alacarta/videos/programa/juicio-garzon-jueves-020212-rtve-izqmaster/1311307/
http://www.rtve.es/alacarta/videos/programa/juicio-garzon-jueves-020212-rtve-izqmaster/1311307/
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2.2.4.5. Enforced disappearance of children before local courts 

 

There have also been several proceedings on ‘stolen babies’. For example, the 

Investigating Court number 23 of Madrid dealt with a case deriving from the referral 

ordered at the above-mentioned proceeding on enforced disappearances before the 

Audiencia Nacional, concerning the alleged disappearance of a newborn, who died on 17 

January 1964 at the Hospital O’Donnell of Madrid according to the death certificate. This 

proceeding was stayed on 23 June 2009, without any investigation being carried out, 

arguing that there was no evidence of the disappearance or the identity of the perpetrators. 

Upon appeal, the Audiencia Provincial of Madrid confirmed this decision, and it also 

refuted that this case could be considered as part of the Francoist repression against 

political dissidence.304  

 

A case before the Investigating Court number 47 of Madrid about the alleged 

disappearance of a newborn on 20 April 1978 at the maternity home, Casa de la Madre, 

in Madrid, with the parents being told that the child had died shortly after birth, was stayed 

on 3 November 2011. Upon appeal, the Audiencia Provincial of Madrid decided that the 

facts investigated were not time-barred and, consequently, ordered the continuation of the 

investigation.305 

 

The Investigating Court number 36 of Madrid, due to lack of evidence, also stayed a 

proceeding concerning the alleged disappearance of a newborn on 11 January 1980 at the 

                                                 
98-124; Javier Chinchón Álvarez, Lydia Vicente Márquez, and Alicia Moreno Pérez, 'Algunos comentarios 
críticos sobre los argumentos y conclusiones jurídico-internacionales del Tribunal Supremo español en la 
Sentencia de 27 de febrero de 2012' [2012]; Rights International Spain, 'Análisis de la sentencia del Tribunal 
Supremo. 1. Los argumentos de partida: La "contextualización" de los hechos como crímenes contra la 
humanidad' (2012); Rights International Spain, 'Análisis de la sentencia del Tribunal Supremo. 2. Sobre los 
hechos denunciados: La desaparición forzada de personas' (2012); Raül Digón Martín and Oriol Dueñas 
Iturbe, 'La responsabilidad del Estado ante las víctimas del franquismo y el papel del poder judicial' (2012); 
Antonio Doñate Martín, 'Las denuncias por las desapariciones forzadas. El sumario 53/2008 del Juzgado 
Central de Instrucción nº 5' (2012) 207-211; Josep Tamarit Sumalla, 'Los límites de la justicia transicional 
penal: la experiencia del caso español' [2012]; Samantha Salsench i Linares, 'Francoism Facing Justice. 
Enforced Disappearances before Spanish Courts' (2013); Josep M Tamarit Sumalla, Ana Beltrán Montoliu, 
and Joan Sagués San José, Historical Memory and Criminal Justice in Spain. A Case of Late Transitional 
Justice (2013) 122-124, 130-132; Ramón Saéz Valcárcel, 'Los crímenes de la dictadura y la negación de 
acceso a la jurisdicción' (2013) 87-91. 
304 Audiencia Provincial de Madrid, Sección 15ª, auto 836/2009, de 26 de noviembre, legal ground 4 
(proceeding referenced as Diligencias Previas 1756/2009).  
305 Audiencia Provincial de Madrid, Sección 1ª, auto 699/2012, de 28 de septiembre (proceeding referenced 
as Diligencias Previas 4269/2011).  
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Instituto Provincial de Obstetricia y Ginecología CSP Francisco Franco. Upon appeal, the 

Audiencia Provincial of Madrid agreed to carry out investigations.306 

 

A case about the alleged disappearance of a newborn at the Hospital Clínic of Barcelona 

in 1969 was stayed by the Investigating Court number 13 of Barcelona on 25 July 2011, 

but this decision was revoked by the Audiencia Provincial of Barcelona on 1 December 

2011, based on the fact that the acts investigated could not be regarded as time-barred.307 

 

At least six proceedings on the disappearance of newborns were examined by the 

Audiencia Provincial of Bizkaia. They all concerned disappearances that occurred shortly 

after the birth, at several hospitals, on one unspecified date in 1965/1966, on 3 October 

1965, 5 May 1966, 20-22 February 1969, 22 October 1969, and in May 1975. The 

corresponding Investigating Courts stayed these proceedings, deeming the alleged crimes 

to be time-barred. The Audiencia Provincial of Bizkaia held the same view in all of 

them.308 This line of judicial reasoning was followed subsequently. 

 

At least six proceedings about the alleged disappearance of newborns on 22 February 

1957, 29 April 1966, 3 February 1970, 3 October 1972 and 11 October 1968 were stayed 

by the Juzgados de Instrucción of Cádiz. Upon appeal, the Audiencia Provincial of Cádiz 

held that the alleged crimes were time-barred.309 

                                                 
306 Audiencia Provincial de Madrid, Seccion 5ª, auto 4111/2012, de 12 de noviembre, legal grounds 2, 5 
(proceeding referenced as Diligencias Previas 5066/2011). 
307 Audiencia Provincial de Barcelona, Sección 2ª, auto 765/2011, de 1 de dicembre, legal ground 1 
(proceeding referenced as Diligencias Indeterminadas 278/2006). 
308 Audiencia Provincial de Bizkaia, Sección 6ª, auto 670/2011, de 13 de septiembre, legal ground 1-2 
(proceeding referenced as Diligencias Previas 1275/2011); Audiencia Provincial de Bizkaia, Sección 6ª, 
auto 764/2011, de 14 de octubre, legal ground 1 (proceeding referenced as Diligencias Previas 1661/2011); 
Audiencia Provincial de Bizkaia, Sección 2ª, auto 772/2011, de 21 de octubre, legal ground 2 (proceeding 
referenced as Diligencias Previas 1662/2011); Audiencia Provincial de Bizkaia, Sección 6ª, auto 527/2011, 
de 28 de octubre, legal ground 2 (proceeding referenced as Diligencias Previas 1881/2011); Audiencia 
Provincial de Bizkaia, Sección 1ª, auto 591/2011, de 3 de noviembre, legal ground 2 (proceeding referenced 
as Diligencias Previas 1663/2011); Audiencia Provincial de Bizkaia, Sección 2ª, auto 827/2011, de 14 de 
noviembre, legal ground 2 (proceeding referenced as Diligencias Previas 1657/2011). 
309 Audiencia Provincial de Cádiz, Sección 3ª, auto 37/2012, de 15 de febrero, legal ground 1 (proceeding 
referenced as Diligencias Previas 1550/2011); Audiencia Provincial de Cádiz, Sección 3ª, auto 74/2012, 
de 8 de marzo (proceeding referenced as Diligencias Previas 1106/2011); Audiencia Provincial de Cádiz, 
Sección 3ª, auto 83/2012, de 14 de marzo, legal ground 1 (proceeding referenced as Diligencias Previas 
1551/2011); Audiencia Provincial de Cádiz, Sección 3ª, auto 85/2012, de 14 de marzo, legal ground 1 
(proceeding referenced as Diligencias Previas 1907/2011); Audiencia Provincial de Cádiz, Sección 3ª, auto 
98/2012, de 23 de marzo, legal ground 1 (proceeding referenced as Diligencias Previas 980/2011); 
Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, de 22 de mayo, legal ground 1 (proceeding 
referenced as Diligencias Previas 114/2012). 
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Another proceeding concerning the alleged disappearance of a newborn in 1968 was 

stayed by the Investigating Court number 3 of Huelva on 4 May 2012. Upon appeal, the 

Audiencia Provincial of Huelva confirmed that the crimes were time-barred.310 

 

These cases illustrate the differing views between some audiencias provinciales on (i) the 

types of crimes committed by the disappearance of newborns; (ii) the permanent nature 

of the type of crime committed; and (iii) the conditions of applicability of statutes of 

limitations. Public prosecutors have generally followed a line of reasoning that favours 

prosecution. 

 

2.2.4.6. The 1937-1939 aerial bombardments against Barcelona 

 

The judicial investigation into the 1937-1939 aerial bombardments began with a 

complaint filed in 2012. The association Altraitalia – Movimento per la Sinistra 

Barcelona filed a complaint against those members of the military belonging to the 

Aviazione Legionaria of the Italian army and under the command of General Velardi that 

took part in the bombardment of Catalonia, above all on Barcleona, between 1937 and 

1939.311 

 

In a decision of 13 June 2012, the Investigating Court number 28 of Barcelona dismissed 

the admission of the complaint and ordered a stay of proceedings on several procedural 

grounds.312 The Audiencia Provincial of Barcelona revoked this decision and ordered the 

complaints submitted be admitted on behalf of Altraitalia (exercising the acción popular 

(public-interest private prosecution)) and on behalf of two victims exercising the private 

prosecution.313 

 

The appeal chamber revoked the above-mentioned decision of 13 June 2012 based on the 

following arguments. Firstly, the appeal chamber overcame the alleged deficiencies of the 

                                                 
310 Audiencia Provincial de Huelva, Sección 2ª, auto 434/2012, de 19 de noviembre, legal grounds 2-7 
(proceeding referenced as Diligencias Previas 2728/2011). 
311 Altraitalia's complaint, 2 (on file with author). The author did not have access to the complaints filed by 
the two victims in the exercise of the private prosecution. 
312 Juzgado de Instrucción no 28 de Barcelona, auto de 13 de junio de 2012 (proceeding referenced as 
Diligencias Indeterminadas 71/2012), legal ground 1. 
313 Audiencia Provincial de Barcelona, Sección 10ª, auto de 22 de enero de 2013, rollo 632/2012. 
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criminal complaints to find a solution.314 Secondly, in terms of the material aspects, the 

appeal chamber stated that it was the duty of the investigating judge to identify the 

perpetrators and check with certainty whether they were still alive. An assessment of the 

chances of survival of the potential perpetrators must not be a criterion for initiating a 

criminal proceeding, despite there being a need to check the identity and status of the 

alleged perpetrators at the beginning of the judicial investigation. In addition, the appeal 

chamber argued that the high cost of the investigation could not be an argument against 

the investigation of the case, in light of the right of victims to effective judicial remedy.315 

The appeal chamber agreed that the courts of Barcelona had territorial competence to 

investigate and prosecute the case.316 Finally, also in terms of the material aspects, the 

appeal chamber examined whether the facts comprising the subject-matter of the 

complaint may be judicially investigated.317 

 

The appeal chamber’s decision of 22 January 2013 raised the following questions. First, 

whether the 1899 Hague Convention and the 1907 Hague Convention, via articles 7 and 

65 of the 1932 Spanish Constitution, were applicable. Second, the legal consequences of 

the fact that the attacks were perpetrated by a foreign army against Spaniards, as different 

from the internal armed conflict that began with the coup d’état of July 1936. Third, 

whether aerial bombardments of such characteristics were prohibited at the time. Fourth, 

the legal qualification of the facts investigated as crimes against humanity, the principle 

of legality and the non-application of statutory limitations and amnesties. Fifth, the 

applicability of the 1977 Amnesty Law.318  

 

In March 2013, the investigating judge sent the first letter rogatory to Italy requiring the 

location of the military personnel that had participated in the bombardments. In light of 

insufficient cooperation and investigation by the Italian authorities to identify the pilots 

that had participated in the aerial attacks, the Investigating Court of Barcelona filed a writ 

in January 2014 before Eurojust to request its intervention vis-à-vis the Italian 

judiciary.319 

                                                 
314 ibid legal grounds 1, 6. 
315 ibid legal ground 2.  
316 ibid legal ground 3. 
317 ibid legal ground 5. 
318 ibid legal grounds 4-5. 
319 Redacción, 'Juez acude a Eurojust para investigar bombardeos ante la "inacción" de Italia' (2014). 
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In addition, the investigating judge, through archival research, continued attempts to 

identify the pilots. Upon her request, the Archivo Histórico del Ejército del Aire sent a 

list of the staff of the Aviazione Legionaria, according to which 1,389 military made up 

part of the Squadra Legionaria Baleares, which allegedly perpetrated the bombardments 

against Barcelona. The investigating judge requested the Archivo Histórico del Ejército 

del Aire provide all the available data to identify the pilots who specifically participated 

in the bombardments of Barcelona under the command of General Vicenzo Velardi.320 

 

As a result of the homage paid by the Italian authorities to the one-hundred-year-old 

Italian pilot Luigi Gnecchi, who had actually been decorated for participating in the 1936-

1939 armed conflict in Spain, the investigating judge issued a letter rogatory so that Italy 

confirmed whether, as the media stated, the pilot had participated in the aerial 

bombardments against Barcelona. The private prosecution filed an appeal before the 

Audiencia Provincial of Barcelona against this decision of the investigating judge, 

requesting instead that either a letter rogatory be sent so that the Italian judiciary would 

interrogate Gnecchi as a defendant or that the investigating judge travel to Italy to 

interrogate him herself. The private prosecution complained about the lack of cooperation 

of the Italian authorities in the investigation.321  

 

In August 2014, the Italian Ministry of Justice and the Appeals Court of Rome decided 

that no further information about the identity of the pilots that participated in the 

bombardments of Barcelona be provided to the Spanish authorities, and that the request 

issued by the investigating judge to interrogate Gnecchi be dismissed. According to the 

press, the lack of cooperation in the investigation may be due to political interests and the 

fact that the state of Italy could ultimately have to pay civil liability for what occurred.322 

 

Later, two of the twenty-one Italian pilots listed in the complaint filed by Altraitalia were 

found alive and residing in Italy. Consequently, in early 2015 the investigating judge sent 

                                                 
320 Redacción, 'Juez acude a Eurojust para investigar bombardeos ante la "inacción" de Italia' (2014); 
Redacció, 'Itàlia atura la investigació per localitzar els militars italians que van bombardejar Barcelona 
durant la Guerra Civil' (2014).  
321 Redacción, 'Un homenaje televisivo en Italia permite al juez dar con un piloto que bombardeó Barcelona 
en la Guerra Civil' (2014).  
322 Redacció, 'Itàlia atura la investigació per localitzar els militars italians que van bombardejar Barcelona 
durant la Guerra Civil' (2014).  
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another letter rogatory, so that the Italian judiciary could interrogate them as defendants. 

The media also informed the public about the lack of cooperation of the Italian 

authorities.323 

 

In 2015, Gnecchi, while he was interrogated by the Italian authorities, denied having 

participated in the bombardments and only admitted having conducted reconnaissance 

flights over Barcelona. However, an expert report, recently submitted before the court, 

confirms that squadron 230, captained by Gnecchi, was responsible at least for the 

bombardments of 24 January 1939.324 Gnecchi died in 2016.325 

 

The private prosecution requested that the Spanish and Italian Social Security and Tax 

Authorities identify the pilots using the pensions granted to them.326 

 

An expert report provided a list of officers that participated in a bombardment. In 2016, 

the investigating judge sent a new letter rogatory to Italy to locate these individuals.327  

 

The Italian authorities continue to display an attitude lacking in cooperation, not 

responding to the letters rogatory.328 Even if the proceeding is not moving forward, it has 

not been stayed. 

 

2.2.4.7. Argentina: an alternative jurisdiction 

 

In light of the legal and political obstacles for prosecution in Spain, a potential avenue is 

an investigation in a third state pursuant to legislation recognising universal jurisdiction. 

Prosecution on this basis has been taking place in Argentina before the Juzgado Nacional 

en lo Criminal y Correccional Federal number 1.  

 

                                                 
323 Carlos Quílez, 'La justicia localiza a dos pilotos italianos que participaron en los sanguinarios 
bombardeos de Barcelona durante la Guerra Civil' (2015). 
324 Redacció, 'Luigi Gnecchi, 102 anys, un dels pilots italians que va bombardejar Barcelona' (2017).  
325 Jesús García, '¿Quién lanzó las bombas de Mussolini sobre Barcelona?' (2018).  
326 EFE, 'Admitida la querella contra los aviadores italianos que bombardearon Durango' (2017).  
327 Jesús García, '¿Quién lanzó las bombas de Mussolini sobre Barcelona?' (2018).  
328 ibid 
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The proceeding began with the criminal complaint filed on 14 April 2010 on behalf of 

two victims and a number of NGOs about several cases of repression that occurred 

between 17 July 1936 and 15 June 1977. Many other criminal complaints followed.329 

 

On 14 October 2010, Judge Servini ordered to send a letter rogatory to the corresponding 

Spanish authorities, in order to ascertain whether the Spanish courts were investigating 

the same acts.330 To answer this letter rogatory, the Spanish authorities sent a report on 6 

May 2011, providing information about the procedural status of some of the above-

referred proceedings on the Franco-era repression.331 

 

On 13 December 2011, Judge Servini ordered sending another letter rogatory to identify 

possible perpetrators and victims.332 The Spanish authorities, in a response dated 27 

March 2012, without providing the required information, noted ‘the preferred jurisdiction 

of the Spanish authorities to investigate the facts that have not been reported before the 

authorities that have jurisdiction beforehand’ and thus, requested from Judge Servini ‘the 

referral to Spain of the complaint for those facts.’333 

 

Difficulties for carrying out the investigations have consisted of the restriction imposed 

to Judge Servini by the Argentinian judiciary to travel to Spain to interrogate witnesses,334 

                                                 
329 Ana Messuti, 'La querella argentina: la aplicación del principio de justicia universal al caso de las 
desapariciones forzadas' (2013) 129. Messuti informs that from 2010-2013 the initial criminal complaint 
on behalf of two victims had been joined by hundreds of other criminal complaints on behalf of individuals 
or associations complaining of the following forms of repression: extrajudicial executions of people taken 
from their homes or prison, resulting in enforced disappearance; executions for being sentenced to death 
after a sumarísimo procedure before a military tribunal, without fair trial guarantees; convictions to 
imprisonment in devastating conditions and with forced labour after a trial without fair trial guarantees; 
abduction of children; torture and detentions. 
330 Exhorto issued by Juzgado Nacional en lo Criminal y Correccional Federal no 1, 14 October 2010 (on 
file with author). 
331 Fiscalía General del Estado, 'Informe emitido en cumplimiento de la comisión rogatoria procedente del 
Juzgado Nacional en lo Criminal y Correccional Federal nº 1 de la República de Argentina por la que 
requiere información acerca de la existencia, naturaleza y estado procesal de una investigación concerniente 
a la existencia de un plan sistemático, generalizado y deliberado para la eliminación física de los ciudadanos 
españoles partidarios de la forma representativa de gobierno, y de otro para la desaparición de menores de 
edad con pérdida de su identidad, entre el 17 de julio de 1936 y el 15 de junio de 1977', 6 May 2011. 
332 Exhorto issued by Juzgado Nacional en lo Criminal y Correccional Federal no 1, 13 December 2011 
(on file with author). 
333 Report of the FGE, 27 March 2012 (on file with author). Author’s translation. 
334 Martín Piqué, 'Servini suspendió su viaje a España por diferencias reglamentarias con la Corte' (2012).  
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and the pressure exercised by the Spanish authorities to prevent Judge Servini from 

interrogating witnesses via videoconference.335 

 

In a decision of 18 September 2013, Judge Servini summarised the forms of repression 

under investigation (systematic planning or execution of illegal detentions; torture and 

inhuman or degrading treatment; summary trials without fair trial rights; judicial and 

extrajudicial executions; pillage and seizure of private property; enforced disappearance; 

etc). She provisionally qualified them as crimes of murder, aggravated murder, illegal 

detention with torture, abduction of minors, ‘attributing to them’ the nature of crimes 

against humanity,336 which were not subject to statutory limitations.337 She confirmed the 

jurisdiction of Argentina to prosecute these acts through universal jurisdiction due to 

evidence of a failure to carry out an effective investigation in Spain.338 

 

Particularly, in this decision of 18 September 2013, Judge Servini charged a captain of 

the Guardia Civil, two agents and an inspector of the Brigada Político-Social for their 

participation in the torture and ill-treatment inflicted on several political dissidents while 

under police custody and interrogated in police stations between 1959 and 1976.339 Judge 

Servini qualified these acts as crimes of torture defined in the Penal Code of Argentina. 

However, she estimated that the torture investigated constitutes crimes against humanity, 

with consequences for statutory limitations and universal jurisdiction.340 Judge Servini 

requested the Spanish authorities detain these four individuals for extradition.341 

 

In decision of 30 October 2014, Judge Servini charged five agents and an inspector of the 

Brigada Político-Social, for their alleged participation in the torture and ill-treatment 

inflicted on nine political dissidents, while under police custody and interrogated in police 

stations between 1963 and 1975. She charged an agent of the Brigada Político-Social for 

having allegedly tortured and killed a political dissident while in detention in 1971. She 

also charged three members of military tribunals that sentenced at least twenty-four 

                                                 
335 Natalia Junquera, 'El Gobierno impide a las víctimas del franquismo declarar ante la juez argentina' 
(2013). 
336 Juzgado Criminal y Correccional Federal no 1, auto de 18 septiembre 2013 (proceeding referenced to as 
causa Nro. 4591/2010), 123. 
337 ibid 149-155. 
338 ibid 125-149, 155. 
339 ibid 155-200. 
340 ibid 200-201. 
341 ibid 202-204. 
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political dissidents to death or prison between 1963 and 1975, as well as seven ministers 

of the Government of Spain for ratifying the death sentence of five political dissidents, 

executed in 1974 and 1975. Judge Servini also charged two ministers of the Government 

of Spain, as well as a captain that commanded the intervening armed police forces, for 

their responsibility in the repression carried out by the armed police against a peaceful 

meeting of strikers in a church in Vitoria on 3 March 1976, which resulted in the death of 

five strikers that were shot and more than one hundred injured. The police repression in 

subsequent demonstrations for this event resulted in further injuries and deaths (six 

injured on 4 March 1976 and three more deaths on 6, 8 and 14 March 1976). Finally, she 

also charged a physician for allegedly participating in the abduction of a newborn in 

1967.342 Judge Servini qualified the acts investigated as crimes of aggravated homicide, 

torture, or abduction of minors under the Penal Code of Argentina. As in the previous 

decision, she added that these crimes constitute crimes against humanity, and thus, were 

not subject to statutory limitations and were subject to universal jurisdiction.343 Judge 

Servini issued an international arrest warrant for their extradition.344 

 

On 24 April 2014, the Audiencia Nacional rejected the extradition of one defendant, for 

considering that the alleged crimes of torture were time-barred due to the applicable 

statutory limitations. The Audiencia Nacional also rejected the qualification of the facts 

as crime against humanity, due to the ‘isolated nature of the action investigated’.345 The 

Audiencia Nacional rejected the extradition of another defendant on 30 April 2014.346 The 

extradition of the remaining nineteen defendants was rejected by the Government of 

Spain on 13 March 2015, based on the argument that Spanish courts must be given 

preference vis-à-vis Argentinian courts, that the chance to prosecute alleged criminal 

liabilities would have expired, due to the statute of limitations, and that certain facts 

investigated did not constitute any crime in accordance with the Spanish legislation of the 

time.347 The official position of the Government of Spain, expressed in Parliament, is that 

                                                 
342 Juzgado Criminal y Correccional Federal no 1, auto de 30 octubre de 2014, 156-213.  
343 ibid 213-217. 
344 ibid 216-221. 
345 Audiencia Nacional, Sala de lo Penal, Sección 3ª, auto de 24 de abril de 2014, Recurso de Apelación 
62/2013, legal ground 3; Agencias, 'La Audiencia rechaza la extradición a Argentina del torturador 
Muñecas' (2014). 
346 EFE, 'La Fiscalía se opone a la extradición de Billy el Niño a Argentina' (2014); Pedro Águeda, 'La 
Audiencia Nacional rechaza la extradición de Billy el Niño a Argentina' (2014).  
347 Natalia Junquera and Jesús Duva, 'La policía no detendrá a los 20 cargos franquistas como pide Interpol' 
(2014). 



75 

 

the conduct under investigation does not constitute genocide or crimes against humanity, 

and is thus time-barred.348 

 

2.2.4.8. The 1937 aerial bombardments against Durango and other proceedings on 

attacks against civilians during the 1936-1939 armed conflict 

 

The same path that had been taken in Barcelona was followed by the City Council of 

Durango, with the latter filing a criminal complaint on 18 July 2017, for three 

bombardments on 31 March 1937 and 2 and 4 April 1937 on the city that caused 336 

civilian deaths and an unknown amount of people injured. The prosecution identified the 

forty-six Italian military personnel that had specifically participated in the aerial 

bombardments, as members of the Aviazzione Legionaria under the command of Velardi. 

The private prosecution notes that Durango was not a war front, bombardments were 

directed at civilians, and qualifies these facts as crimes against humanity and war 

crimes.349 

 

The Investigating Court number 3 of Durango instituted a criminal proceeding on 19 July 

2017.350 On 18 January 2018, the court ordered the stay of the proceedings, without 

conducting any investigation beyond ratification by the plaintiff of the criminal 

complaint. The court argued that there was no evidence that the persons included in the 

complaint had actually participated in the bombardments and that the facts investigated 

were not criminal in scope.351 

 

                                                 
348 See DSC no 274, 2015, Plenary Session no 257 of 22 April 2015, at 32-36, for the response to 
'Interpelación urgente sobre medidas para revocar el acuerdo del Consejo de Ministros de 13/03/2015, que 
niega la extradición solicitada por las autoridades argentinas de personas acusadas de graves crímenes 
realizados durante la dictadura franquista' (172/000303) (BOCG, Congreso de los Diputados, no D-655, 29 
April 2015). 
349 Mayte Piulachs, 'Durango segueix Barcelona i presenta una querella contra l'aviación italiana de 
Mussolini' (2017); EFE, 'Admitida la querella contra los aviadores italianos que bombardearon Durango' 
(2017); Aitor Guenaga, 'Durango presenta la primera querella por el bombardeo fascista de 1937 en busca 
de "justicia y reparación"' (2017).  
350 EFE, 'Admitida la querella contra los aviadores italianos que bombardearon Durango' (2017); Juzgado 
de Primera Instancia e Instrucción no 3 de Durango, auto de 19 de julio de 2017 (proceeding referenced to 
as Diligencias Previas 216/2017).  
351 Audiencia Provincial de Bizkaia, 2nd Section, auto 90212/2018, de 11 de mayo de 2018 (proceeding 
referenced as Diligencias Previas 216/2017), legal ground 1 (Annex 122). Redacción, 'Archivan la querella 
por el bombardeo de Durango en 1937' (2018); Manuela Díaz, 'Durango recurre el archivo de la querella 
por los bombardeos de hace 80 años' (2018); Mikel Ormazabal, 'Durango pide amparo al Constitucional 
para que no quede impune el bombardeo fascista de 1937' (2018).  
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Upon appeal, this decision was confirmed by the Audiencia Provincial of Bizkaia. This 

decision dealt with the following questions: (i) the infringement of the right to a judicial 

remedy of the plaintiff by not conducting investigations before the stay of the proceeding; 

(ii) the qualification of the facts investigated as crimes against humanity and war crimes 

and the guarantees of the principle of legality; and (iii) the applicability of statutory 

limitations.352 

 

The City Council of Durango filed an appeal before the Constitutional Court on 12 July 

2018 against the stay of the proceedings, which is still pending.353 

 

Also concerning atrocities committed against civilians during the 1936-1939 armed 

conflict, on 14 November 2017, Investigating Court number 4 of Bergara instituted a 

criminal proceeding on different cases of repression that occurred in the Basque Country 

(eg rape and extrajudicial executions), based on a criminal complaint filed by the City 

Council of Elgeta. The court provisionally qualified the facts as genocide and crimes 

against humanity.354 In January 2018, due to a change of judge, the proceeding was 

stayed, without even hearing the testimony of victims, which had been planned for a few 

days later. The judge based his decision on the reasoning of the Supreme Court in its 

above-mentioned judgement of 27 February 2012.355 

 

2.2.4.9. The cases on torture committed by the Brigada Político-Social  

 

The decision of the Spanish authorities not to extradite the defendants of the criminal 

proceeding in Argentina has led some of their victims to file new criminal complaints 

against them before Spanish courts. 

 

In this regard, a criminal complaint was filed against four police officers of the Brigada 

de Investigación Social or Político-Social for the torture or ill-treatment committed 

                                                 
352 Audiencia Provincial de Bizkaia, 2nd Section, auto 90212/2018, de 11 de mayo de 2018 (proceeding 
referenced as Diligencias Previas 216/2017), legal ground 2. 
353 Redacción, 'El Ayuntamiento de Durango llevará al Tribunal Constitucional la querella por el 
bombardeo' (2018); Mikel Ormazabal, 'Durango pide amparo al Constitucional para que no quede impune 
el bombardeo fascista de 1937' (2018).  
354 Aitor Guenaga, 'El juzgado de Bergara investigará como genocidio la querella por los crímenes del 
franquismo en Elgeta' (2017).  
355 Roger Pascual, 'Marcha atrás a la primera querella admitida en España por el "genocidio franquista"' 
(2018); Diego Lotito, 'Un juez archiva la investigación contra los crímenes franquistas en Euskadi' (2018). 
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against the plaintiff on two of the three occasions she was arrested on political grounds in 

June and November 1973 and in May 1976. In the criminal complaint, the facts are 

qualified as crimes against humanity, concurring with crimes of torture and injuries.356  

 

In a decision of 23 February 2018, Investigating Court number 17 of Madrid decided not 

to admit the criminal complaint. Upon appeal, this decision was confirmed by the 

Audiencia Provincial of Madrid on 28 September 2018. The decision of the Investigating 

Court and of the Audiencia Provincial raises the following questions: (i) whether the acts 

that are the subject-matter of the criminal complaint would fulfil the contextual element 

of crimes against humanity, ie a widespread or systematic attack against the civilian 

population (which is quite surprising, because the Audiencia considers that a policy of 

persecution of the political dissidence is not proven and at the same time hinders any 

investigation); (ii) the qualification of these acts of torture as crimes against humanity and 

the prohibition of retroactive criminal law; (iii) the applicability of the prohibition of 

statutory limitations provided in international law; (iv) whether the 1977 Amnesty Law 

violated a purported norm of customary international law that prohibited amnesties 

granted to violations of human rights; (v) whether the decision not to admit the criminal 

complaint and not institute any criminal proceeding, with the consequent lack of 

investigations into the acts that are the subject-matter of the criminal complaint, breaches 

the right to a judicial remedy of article 24 of the 1978 Constitution.357 

 

Other criminal complaints have been subsequently filed against members of the Brigada 

Político-Social for torture committed in the 1970s.358  

 

                                                 
356 Audiencia Provincial de Madrid, Sección 29ª, auto 608/2018, de 28 de septiembre de 2018 (proceeding 
referenced as Diligencias Indeterminadas 2515/2017), legal ground 1. 
357 ibid legal grounds 1-5. See also Ángeles Vázquez, 'La Audiencia de Madrid confirma el archivo de la 
querella contra "Billy el Niño"' (2018); EFE, 'La Audiencia de Madrid confirma que las presuntas torturas 
de Billy el Niño han prescrito' (2018); F Javier Barroso, 'La Audiencia de Madrid archiva una segunda 
causa contra Billy el Niño' (2018). 
358 José Luis Roca, 'La querella de un torturado del franquismo contra "Billy el Niño": "Se trata de infundir 
miedo"' (2017); Juan Miguel Baquero, 'Primera querella en España contra el "torturador" franquista Billy 
el Niño' (2017); EFE, 'Juez pide al fiscal el informe sobre primera querella de una víctima franquista' (2017); 
EFE, 'Dos nuevas querellas contra Billy el Niño por torturas' (2018); Raquel Andrés Durà, 'Seis víctimas 
del "Billy el Niño valenciano" se querellan contra él' (2018); Alejandro Torrús, 'Dos nuevas querellas contra 
el torturador franquista Billy el Niño' (2018); EFE, 'Se presentan tres nuevas querellas contra Billy el Niño 
por torturas' (2019). 
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2.2.4.10. The case of discriminatory convictions of LGBT  

 

In May 2018, the City Council of Barcelona filed a criminal complaint against six judges 

that worked at the special courts for the application of the Ley de Vagos y Maleantes of 

Barcelona or at the two Juzgados de Peligrosidad y Rehabilitación Social of Barcelona, 

who prosecuted, convicted and sentenced 553 LGBT to prison between 1956 and 1977 

based on their gender and sexual identity.359  

 

The criminal complaint was not admitted by the Tribunal Superior de Justícia of 

Catalonia on 21 January 2019, as the facts investigated did not constitute a crime at the 

time of their commission.360 This decision expressly referred to the reasoning of the 

Supreme Court in the above-mentioned judgment of 27 February 2012 and the decision 

of 28 March 2012 and dealt with the following questions: (i) compliance of the 

prosecution and conviction of LGBT persons with domestic legislation of the time and 

the principle of legality; (ii) the qualification of facts that occurred in 1956-1977 as crimes 

against humanity, the prohibition of retroactive criminal law; and the direct application 

by domestic courts of customary international law; (iii) the applicability of the 1977 

Amnesty Law; and (iv) the retroactive application of the prohibition of statute of 

limitations to crimes against humanity.  

 

The legal questions that have been raised in these proceedings will be analysed in the next 

chapters. In the introduction of each chapter, the view of the courts and/or public 

prosecutors is presented and summarised. The sections that follow the introduction of 

each chapter analyse and comment on those views. 

  

                                                 
359 Redacción, 'Barcelona se querella contra seis jueces que encarcelaron a personas LGTBI durante el 
franquismo' (2018).  
360 Tribunal Superior de Justicia de Catalunya, auto no 5, de 21 de enero de 2019 (proceeding referenced 
as Querella 35/2018).  
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3. Legal qualification of the conduct under investigation and 

the principle of legality 
 
3.1. The position of the courts in the cases under consideration 

 

In the Ruano case, the only party that pressed charges against the three accused was the 

private prosecution acting on behalf of Ruano’s mother, qualifying the prosecuted acts 

committed on 20 January 1969 as a crime of murder under article 406(1), with the 

aggravating circumstance of article 10(8) of the 1963 Penal Code, then in force.361 The 

Audiencia Provincial of Madrid therefore examined the case as a crime of murder362 and, 

due to the injury found on Ruano’s collarbone, as a crime of injury, since torture was not 

defined as a crime in the 1963 Penal Code.363 The dissenting judge also examined the 

case as a crime of murder.364 

 

In the Paracuellos del Jarama case, concerning extrajudicial executions of detainees in 

1936, the Juzgado Central de Instrucción number 5 dismissed the qualification of the 

conduct that was the subject-matter of the criminal complaint as genocide, torture and 

terrorism, under articles 607, 173ff and 571ff of the 1995 Penal Code365, as proposed by 

the plaintiff. The investigating judge decided that ‘the alleged legal precepts are 

inapplicable in time and space, (…) to the described [facts], and (…) [it] absolutely 

violates the most basic norms of retroactivity (…) and prior definition of criminal 

offences’.366 The investigating judge referred to the lack of a legal definition of these 

types of crimes at the time of the events and the prohibition of retroactivity of criminal 

                                                 
361 Audiencia Provincial de Madrid, Sección 2ª, sentencia 308/1996, de 19 de julio de 1996, 2. See Decreto 
691/1963, de 28 de marzo, por el que se aprueba el 'Texto revisado de 1963' del Código Penal (BOE no 84, 
8 April 1963) (hereinafter ‘1963 Penal Code’). 
362 Audiencia Provincial de Madrid, Sección 2ª, sentencia 308/1996, de 19 de julio de 1996, legal ground 
1. 
363 ibid legal ground 2. 
364 ibid dissenting opinion, legal grounds 2, 4. 
365 Ley Orgánica 10/1995, de 23 de noviembre, del Código Penal (BOE no 281, 24 November 1995) 
(original text) (hereinafter '1995 Penal Code'). 
366 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de diciembre de 1998, legal ground 
2. Author’s translation. 
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law against the offender.367 It was noted that the Spanish Penal Code was amended on 15 

November 1971 to introduce and define genocide.368  

 

In the 1936-1951 enforced disappearances case, the Juzgado Central de Instrucción 

number 5 qualified the enforced disappearances investigated as ordinary crimes of illegal 

detention, with the concealment of the whereabouts of the detained persons, and 

committed ‘within the context of crimes against humanity’.369 The investigating judge 

referred to several sources of international law in order to illustrate the evolution of the 

legal configuration of crimes against humanity.370 However, he dismissed the possibility 

of qualifying the acts investigated as crimes against humanity to avoid a breach of the 

principle of legality and its prohibition of retroactivity of criminal law against the 

offender.371 Furthermore, the investigating judge argued that the investigation was dealing 

with permanent crimes, the ongoing consummation of which would only end with the 

search, location, exhumation where appropriate, and identification of victims, or when 

the corresponding public authorities carried out an investigation and provided an official 

account of the whereabouts of the missing persons; or when the disappeared victims that 

are still alive gained knowledge of their true identity.372 This had consequences for the 

determination of the applicable law: the conduct, still ongoing, was to be qualified as 

illegal detentions, this type of crime being defined in articles 474-476 of the 1932 Penal 

Code,373 and continued to be defined so in subsequent penal codes, until articles 163-168 

of the current 1995 Penal Code, which, even if more severe, would be applicable. 

However, these cases of disappearance could not be qualified as crimes against humanity, 

                                                 
367 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 6 de marzo de 2000, legal ground 1. 
See motion submitted by the public prosecutor on 1 March 2000, at 2-3. 
368 Ley 44/1971, de 15 de noviembre, sobre reforma del Código Penal, of 15 November 1971 (BOE no 274 
of 16 November 1971), art 2. 
369 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
4, at 20. 
370 ibid legal ground 2, at 7-8, legal ground 5, at 20-22. See also Juzgado Central de Instrucción no 5, 
Audiencia Nacional, auto de 18 de noviembre de 2008, legal ground 3, at 10-11, legal ground 4, at 22-25, 
34-36. 
371 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
9, at 39; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal 
ground 4, at 25, 36-37, legal ground 16, at 118-119. 
372 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
3, at 16, legal ground 6, at 22-23, legal ground 9, at 37, 40, legal ground 13, at 51; Juzgado Central de 
Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal ground 1, at 5-7, legal ground 
2, at 9-10, legal ground 6, at 45-48, legal ground 12, at 74, legal ground 13, at 75-83, 88, legal ground 21, 
at 145. 
373 Ley de 27 de octubre de 1932 (Gaceta de Madrid no 310, 5 November 1932) (hereinafter ‘1932 Penal 
Code’). 
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since this type of crime did not exist in Spanish legislation at the beginning of their 

commission.374 

 

In the obiter dictum of the Garzón case, the Supreme Court argued that when the 

investigating judge stated that the disappearances were performed ‘within a context of 

crimes against humanity’, he was referring to the application of legal consequences that 

were only applicable in cases involving crimes against humanity. These consequences 

concern the retroactivity of criminal law and the application of statutory limitations and 

amnesties.375  

 

The Supreme Court rejected the qualification of the crimes as crimes against humanity 

on two grounds. First, the court refused the retroactive application of the provision of the 

Spanish Penal Code defining crimes against humanity. Secondly, it claimed that the 

relevant international norms could not directly apply, because they were not implemented 

in Spain when the acts investigated occurred.376 

 

Moreover, the Supreme Court asserted that ‘the argumentation about the permanence of 

the crime is a fiction contrary to juridical logic.’ This opinion was based on the 

implausibility of the current continuation of detentions.377  

 

Concerning the cases of the stolen babies, there is a clear contrast between the positions 

held by the office of the public prosecutor and the judiciary. Within the judiciary, case 

law also shows three lines of legal reasoning, illustrated here in the case law of (i) Madrid 

and Barcelona; (ii) Huelva; and (iii) Bizkaia and Cádiz.  

 

Concerning the alleged disappearance of a newborn in 1978, the Audiencia Provincial of 

Madrid argued that at the time of the commission of the conduct investigated, it could be 

                                                 
374 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
9, at 37-39; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, 
legal ground 13, at 83-84, 88-89. 
375 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 11-12, legal 
ground 4, at 22. 
376 ibid legal ground 3, at 12-14. Tribunal Supremo, Sala de lo Penal, auto de 28 de marzo de 2012, legal 
ground 2, at 5. 
377 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 16. Author’s 
translation. In the same sense, Tribunal Supremo, Sala de lo Penal, auto de 28 de marzo de 2012, legal 
ground 2, at 5. 
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qualified as crime of abduction of minors under article 485 of the 1973 Penal Code.378 

The Audiencia considered that the commission of the crime was ongoing, since the 

whereabouts and the current identity of the abducted minor were unknown and there was 

no evidence that the victim, already an adult, knew his biological identity. Thus, the 

conduct investigated had to be qualified as a crime of illegal detention under articles 

163(1), 163(3), 165 and 166 of the 1995 Penal Code, currently in force.379 The conduct 

under investigation also constituted crimes of forgery, simulation of birth and altering 

parenthood.380 In the same sense, the Audiencia Provincial of Barcelona qualified the 

alleged disappearance of a newborn in 1969 as a crime of illegal detention under articles 

163(1), 163(3), 165 and 166 of the 1995 Penal Code, and as a permanent crime, the 

commission of which continues ‘until the release of the victim’.381 

 

The Audiencia Provincial of Huelva qualified the alleged disappearance of a newborn in 

1968 as a crime against the civil status of persons, particularly as a crime of simulation 

of birth under article 468 of the 1963 Penal Code, facilitated by the commission of crimes 

of forgery.382 The simulation of birth is a so-called ‘crime of status’, with an instantaneous 

consummation, but not a permanent crime, that is: ‘[those] crimes that cause a state 

[which] are not permanent, but they are consummated (…) at the moment in which this 

result is exhausted, and then their consequences remain, but it does not depend on the 

perpetrator to restore the situation to the previous status’.383 The court dismissed the 

qualification of the investigated conduct as a crime of illegal detention under article 480 

of the 1963 Penal Code, because the child was not, according to this view, ‘confined’ or 

‘detained’, as the definition of the crime requires, but only a ‘change of parents’ took 

place.384 In addition, the court considered that the crime of abduction of minors under 

article 484 of the 1963 Penal Code was decriminalised with the entry into force of the 

1995 Penal Code.385 

                                                 
378 Decreto 3096/1973, de 14 de septiembre, por el que se publica el Código Penal, texto refundido conforme 
a la Ley 44/1971, de 15 de noviembre (BOE no 297, 12 December 1973) (hereinafter ‘1973 Penal Code’). 
379 Audiencia Provincial de Madrid, Sección 1ª, auto 699/2012, de 28 de septiembre, legal ground 2. In the 
same sense, Audiencia Provincial de Madrid, Sección 5ª, auto 4111/2012 de 12 de noviembre, legal ground 
3. 
380 Audiencia Provincial de Madrid, Sección 1ª, auto 699/2012, de 28 de septiembre, legal ground 3. 
381 Audiencia Provincial de Barcelona, Sección 2ª, auto 765/2011, de 1 de diciembre, legal ground 1. 
Author’s translation.  
382 Audiencia Provincial de Huelva, Sección 2ª, auto 434/2012, de 19 de noviembre, legal ground 2. 
383 ibid legal ground 8. 
384 ibid legal grounds 3-4, 8. 
385 ibid legal ground 5. 
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Concerning the alleged disappearances of newborns in 1965, 1966, 1969 and 1975, the 

Audiencia Provincial of Bizkaia dismissed the qualification of the conduct under 

investigation as crimes against humanity due to lack of evidence.386 The court argued that, 

even if the hypothesis of a permanent crime of illegal detention of article 163ff of 1995 

Penal Code was accepted, its consummation would persist until ‘the person deprived of 

liberty reaches his or her legal age of majority, has access to the civil registry, or knows 

his or her adopted status.’387 This is so, because the permanent consummation requires 

‘the existence of an action of the agent aiming to and effective in the deprivation of 

freedom. (…) it seems reasonable to require that it [the permanence] correlates with an 

equally permanent action that damages the protected legal interest.’388 The court also 

qualified the conduct under investigation as crimes of simulation of birth, 

misappropriation of civil status and forgery, the consummation of which is 

instantaneous.389  

 

Similarly, the Audiencia Provincial of Cádiz qualified the alleged disappearances of 

newborns in 1957, 1966, 1968, 1970 and 1972 as crimes of illegal detention, the 

consummation of which began with the abduction and finished when the victim reached 

the age of majority.390 Furthermore, the court argued that the conduct investigated could 

constitute a crime of forgery, with instantaneous consummation.391 The court dismissed 

                                                 
386 Audiencia Provincial de Bizkaia, Sección 6ª, auto 670/2011, de 13 de septiembre, legal ground 1; 
Audiencia Provincial de Bizkaia, Sección 6ª, auto 527/2011, de 28 de octubre, legal ground 1. 
387 Audiencia Provincial de Bizkaia, Sección 6ª, auto 670/2011 de 13 de septiembre, legal ground 2. 
Author’s translation. See also Audiencia Provincial de Bizkaia, Sección 6ª, auto 764/2011 de 14 de octubre, 
legal ground 1; Audiencia Provincial de Bizkaia, Sección 2ª, auto 772/2011 de 21 de octubre, legal ground 
2; Audiencia Provincial de Bizkaia, Sección 6ª, auto 527/2011, de 28 de octubre, legal ground 2; Audiencia 
Provincial de Bizkaia, Sección 1ª, auto 591/2011, de 3 de noviembre, legal grounds 1-2; Audiencia 
Provincial de Bizkaia, Sección 2ª, auto 827/2011, de 14 de noviembre, legal ground 2. 
388 Audiencia Provincial de Bizkaia, Sección 6ª, auto 764/2011, de 14 de octubre, legal ground 1. Author’s 
translation. 
389 Audiencia Provincial de Bizkaia, Sección 6ª, auto 670/2011, de 13 de septiembre, legal ground 2; 
Audiencia Provincial de Bizkaia, Sección 6ª, auto 764/2011, de 14 de octubre, legal ground 1; Audiencia 
Provincial de Bizkaia, Sección 2ª, auto 772/2011, de 21 de octubre, legal ground 2; Audiencia Provincial 
de Bizkaia, Sección 6ª, auto 527/2011, de 28 de octubre, legal ground 2; Audiencia Provincial de Bizkaia, 
Sección 1ª, auto 591/2011, de 3 de noviembre, legal grounds 1-2; Audiencia Provincial de Bizkaia, Sección 
2ª, auto 827/2011, de 14 de noviembre, legal ground 2. 
390 Audiencia Provincial de Cádiz, Sección 3ª, auto 37/2012, de 15 de febrero, legal ground 1; Audiencia 
Provincial de Cádiz, Sección 3ª, auto 74/2012, de 8 de marzo, legal ground 1; Audiencia Provincial de 
Cádiz, Sección 3ª, auto 83/2012, de 14 de marzo, legal ground 1; Audiencia Provincial de Cádiz, Sección 
3ª, auto 85/2012, de 14 de marzo, legal ground 1; Audiencia Provincial de Cádiz, Sección 3ª, auto 98/2012, 
de 23 de marzo, legal ground 1; Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, de 22 de mayo, 
legal ground 1. 
391 Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, de 22 de mayo, legal ground 3. 
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that the conduct under investigation amounted to the aggravated crime of illegal detention 

with concealment of the whereabouts of the detainee under article 166 of the 1995 Penal 

Code, with permanent consummation until the whereabouts of the victim are known. The 

court based this on the above-mentioned Supreme Court’s judgment of 27 February 2012, 

arguing that it was implausible to think that the victim had been deprived of freedom for 

decades after reaching the legal age of majority.392 The court also dismissed the 

qualification of the conduct under investigation as crimes against humanity, referring 

again to the above-mentioned Supreme Court's judgment of 27 February 2012.393 

 

The criteria followed by the public prosecutors in the referred cases of abduction of 

newborns concur with the position of the courts of Madrid and Barcelona. A circular letter 

of the FGE that listed the criteria to be followed by public prosecutors justified this 

position, on the grounds that this was ‘the exegesis that, respecting the spirit of the Law, 

enables the investigation of the largest amount of cases to the greatest extent, even if these 

occurred on distant dates, taking particular account of the need to give maximum 

protection to victims.’394 

 

Regarding the case of the 1937-1939 aerial bombardments against Barcelona, the 

Audiencia Provincial of Barcelona qualified the facts investigated as war crimes and 

crimes against humanity of articles 607bis-614bis of the 1995 Penal Code. The court 

justified that the prohibition of retroactivity was not breached since current article 607bis, 

in force since 2004, ‘actually does not constitute a previously non-existent incrimination, 

but it simply changes what was already regarded as a crime under international law since 

1907 into internal positive law’. Articles 7 and 65 of the 1931 Constitution395 were 

regarded as allowing the application of the 1899 and 1907 Hague Conventions and, 

especially, the Martens Clause.396 

                                                 
392 Audiencia Provincial de Cádiz, Sección 3ª, auto 74/2012, de 8 de marzo, legal ground 2; Audiencia 
Provincial de Cádiz, Sección 3ª, auto 83/2012 de 14 de marzo, legal ground 2; Audiencia Provincial de 
Cádiz, Sección 3ª, auto 85/2012, de 14 de marzo, legal ground 2; Audiencia Provincial de Cádiz, Sección 
3ª, auto 98/2012 de 23 de marzo, legal ground 2; Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012 
de 22 de mayo, legal ground 2. 
393 Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, de 22 de mayo, legal ground 4. 
394 Circular 2/2012, de 26 de noviembre, sobre unificación de criterios en los procedimientos por sustracción 
de menores recién nacidos, FGE, 3. Author’s translation. 
395 Constitución de la República Española (Gaceta de Madrid no 344, 10 December 1931) (hereinafter ‘1931 
Constitution’). 
396 Audiencia Provincial de Barcelona, Sección 10ª, auto de 22 de enero de 2013, legal ground 5. Author’s 
translation. 
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Regarding the 1937 aerial bombardments against Durango case, the Audiencia 

Provincial of Bizkaia argued that the aerial bombardments occurred on 31 March 1937, 

when the 1932 Penal Code was in force, which did not include the definitions of crimes 

against humanity and war crimes. It noted that the principle of legality proscribes the 

application of the provisions of the current 1995 Penal Code that define these types of 

offences. Thus, the Audiencia Provincial of Bizkaia qualified the conduct under 

investigation as crimes of murder and damages, in accordance with the criminal 

legislation in force at the time of their commission.397 

 

In respect of the case on torture committed by the Brigada Político-Social, both the 

Investigating Court number 17 of Madrid and the Audiencia Provincial of Madrid 

dismissed the qualification of torture or ill-treatment that occurred in June and November 

of 1973 and May 1976 as a crime against humanity, in accordance with the guarantees of 

the principle of legality.398 The Audiencia described the elements of crimes against 

humanity, with reference to international texts.399 It considered that there was no evidence 

that the act of torture had been perpetrated in a context of 'a widespread or systematic 

attack directed against any civilian population' and in the pursuance of a policy of the 

state or an organisation directed at using torture as a means of repression, due to lack of 

evidence of the existence of multiple acts of torture committed by public officials or 

members of the regime.400 

 

In the discriminatory convictions of LGBT case, the conduct investigated was the 

adoption of preventive measures of deprivation of freedom by six judges in judicial 

proceedings instituted between 1956 and 1977 against 553 individuals for the only reason 

that they were LGBT.401 The Tribunal Superior de Justicia of Catalonia noted that the 

judicial proceedings investigated were pursued in accordance with the legislation in force 

at the time that discriminated against homosexuals,402 which excluded any knowledge 

                                                 
397 Audiencia Provincial de Bizkaia, Sección 2ª, auto 90212/2018, de 11 de mayo de 2018, legal ground 2. 
398 Audiencia Provincial de Madrid, Sección 29ª, auto 608/2018, de 28 de septiembre de 2018, legal grounds 
1, 4. 
399 ibid legal ground 3. 
400 ibid legal ground 5. 
401 Tribunal Superior de Justicia de Catalunya, auto no 5, de 21 de enero de 2019, legal ground 3.1. 
402 Ley de 15 de julio de 1954 por la que se modifican los artículos 2º y 6º de la Ley de Vagos y Maleantes, 
de 4 de agosto de 1933 (BOE no 198, 17 July 1954); Ley 16/1970, de 4 de agosto, sobre peligrosidad y 
rehabilitación social (BOE no 187, 6 August 1970).  
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they could have of the criminal nature of their conduct.403 In addition, the court also noted 

that the qualification of these conducts under the definition of the crime against humanity 

is prevented by the prohibition of retroactivity in criminal law. Even if crimes against 

humanity could have been regarded as part of customary international law since 1946, the 

crime definition was introduced in the 1995 Penal Code, ex post facto.404 In light of the 

above, the court considered that, as these conducts were not defined as criminal by the 

Penal Code in force at the time of their commission, the criminal complaint had to be 

rejected, in compliance with the principle of legality.405  

 

3.2. Determination of the applicable law and the principle of legality 

 

3.2.1. Nullum crimen, nulla poena sine lege praevia, scripta, stricta et certa 

 

The determination of the applicable law in the cases under consideration requires the 

preliminary examination of the theory of criminal law sources in the Spanish legal order. 

The general theory of sources of law, as expressed in article 1 of the Spanish Civil 

Code,406 is not applicable to domestic criminal law. Criminal law is governed by the 

principle of legality, expressed with Feuerbach’s aphorism nullum crimen, nulla poena 

sine lege. It is one of the limits to the legitimate exercise of the state authority to punish 

or ius puniendi, as understood within the framework of a ‘social and democratic State, 

subject to the rule of law’, as proclaimed in the 1978 Constitution.407 

 

                                                 
403 Tribunal Superior de Justicia de Catalunya, auto no 5, de 21 de enero de 2019, legal grounds 3.1-3.2. 
404 ibid legal ground 3.2. 
405 ibid legal grounds 3.2, 4. 
406 Real Decreto de 24 de julio de 1889 por el que se publica el Código Civil (BOE no 206, 25 July 1889) 
(hereinafter ‘Spanish Civil Code’), art 1: '1. The sources of the Spanish legal order are the law, the custom 
and the general principles of law'. Author's translation. 
407 1978 Constitution, art 1(1). On the theory of criminal law sources, see eg Manuel Cobo del Rosal and 
Tomás S Vives Antón, Derecho penal. Parte general (1999) 135-136; José Manuel Serrano Alberca, 
'Artículo 25.1' (2001) 581; Enrique Orts Berenguer and José L González Cussac, Compendio de derecho 
penal. Parte general (2011) 53; Miguel Polaino Navarrete, Lecciones de Derecho Penal Parte general 
(2013) 111-112. More generally, on the principles of criminal law or the limits of the exercise of the state 
ius puniendi within a ‘social and democratic State, subject to the rule of law’, see Manuel Cobo del Rosal 
and Tomás S Vives Antón, ibid 65ff; Manuel Jaén Vallejo, Principios constitucionales y derecho penal 
moderno. Estudios sobre cuestiones de especial relevancia constitucional (1999); Santiago Mir Puig, Bases 
constitucionales del derecho penal (2011) 71-145; Santiago Mir Puig, Derecho Penal. Parte General 
(2011) 101ff; Enrique Orts Berenguer and José L González Cussac, ibid 91ff; Diego Manuel Luzón Peña, 
Lecciones de derecho penal. Parte general (2012) 23ff; Miguel Ángel Boldova Pasamar, 'Los principios 
del derecho penal' (2013) 33ff; Miguel Polaino Navarrete, ibid 79-86. 
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Literature and case law concur on the guarantees arising from the principle of legality in 

criminal law. On the one hand, it is considered that the principle of legality comprises: (i) 

a ‘criminal guarantee’, namely the demand that criminal offences and the states of danger 

or conditions under which to order security measures are defined by a legal norm; (ii) a 

‘penal guarantee’ or the requirement that the severity of the sentence or the security 

measure that corresponds to a certain criminal conduct is provided by a legal norm; (iii) 

a ‘judicial or jurisdictional guarantee’, that requires that a legal norm regulates the 

proceeding that leads to the determination of the criminal offence and the sentence, which 

is to be decided by a judgment issued by a court of law; (iv) and a ‘guarantee of 

execution’, that claims that the execution of the sentence or the implementation of the 

security measure is regulated by a legal norm. On the other hand, the legal norm that shall 

define the aspects mentioned and fulfil these four guarantees must be scripta, praevia, 

certa and stricta, although some scholars combine the last two elements, referring 

unanimously to the same requirements.408 

                                                 
408 For the guarantees and requirements of the principle of legality in criminal law, see eg Tribunal 
Constitucional, Pleno, sentencia 133/1987, de 21 de julio, legal ground 4; Tribunal Constitucional, Sala 
Segunda, sentencia 42/1987, de 7 de abril, legal ground 2; Tribunal Constitucional, Sala Primera, sentencia 
127/1990, de 5 de julio, legal ground 3; Tribunal Constitucional, Pleno, sentencia 111/1993, de 25 de marzo, 
legal ground 6; Fulgencio Madrid Conesa, La legalidad del delito (1983) 38-96; Susana Huerta Tocildo, 
'El derecho fundamental a la legalidad penal' (1993) 85-113; Pablo Mayor, 'Artículo 25' (1993) 364-380; 
José María Rodríguez Devesa and Alfonso Serrano Gómez, Derecho penal español. Parte general (1993) 
173-179; Manuel Cobo del Rosal and Tomás S Vives Antón, Derecho penal. Parte general (1999) 70-80; 
Manuel Cobo del Rosal and Tomás Salvador Vives Antón, 'Artículo 1' (1999); Manuel Cobo del Rosal and 
Tomás Salvador Vives Antón, 'Artículo 2' (1999); Gonzalo Rodríguez Mourullo, 'Artículos 1, 2, 3 y 4' 
(1999); Luis María Díez Picazo, 'El principio de legalidad penal en la Constitución Española' (2001) 1945-
1942; José Miguel Zugaldía Espinar and others, Derecho penal. Parte general (2004) 237-307; Rosario de 
Vicente Martínez, El principio de legalidad penal (2004) 32-83; Juan Córdoba Roda, 'Consideraciones 
sobre el principio de legalidad' (2005); José Cerezo Mir, Curso de derecho penal español. Parte general 
(2007) 204-238; Enrique Bacigalupo, 'Arts. 1 a 4' (2007) 16-24; Juan Antonio Lascuraín Sánchez, Sólo 
penas legales, precisas y previas. El derecho a la legalidad penal en la jurisprudencia constitucional 
(2009) 20-33, 63-143; Francisco Muñoz Conde and Mercedes García Arán, Derecho penal. Parte general 
(2010) 99-115, 122-125, 138-148; José Luis Manzanares Samaniego, Código penal. Adaptado a la Ley 
orgánica 5/2010 de 22 de junio: comentarios y jurisprudencia (2010) 1-25; Jacobo López Barja de Quiroga, 
Tratado de derecho penal. Parte general (2010) 145-151; Luis María Díez Picazo, Sistema de derechos 
fundamentales (2008) 465-474; Luis Rodríguez Ramos, Compendio de derecho penal (2010) 56-64; 
Santiago Mir Puig, Bases constitucionales del derecho penal (2011) 72-94; Santiago Mir Puig, Derecho 
Penal. Parte General (2011) 106-116; Gonzalo Quintero Olivares, Fermín Morales Prats, and Josep Maria 
Tamarit Sumalla, Comentarios al Código penal español (2011) 68-83; Juan Córdoba Roda and Mercedes 
García Arán, Comentarios al Código penal. Parte general (incorpora la reforma producida por la Ley 
Orgánica 5/2010, de 22 de junio) (2011) 13-38; Enrique Orts Berenguer and José L González Cussac, 
Compendio de derecho penal. Parte general (2011) 94-110; Luis Rodríguez Ramos, Amparo Martínez 
Guerra, and Pedro Colina Oquendo, Código penal. Concordado y comentado con jurisprudencia y leyes 
penales especiales y complementarias (2011) 124-136; Diego Manuel Luzón Peña, Lecciones de derecho 
penal. Parte general (2012) 56-60; Cándido Conde-Pumpido Ferreiro and Javier Sánchez-Junco, 'Artículo 
1' (2012); Cándido Conde-Pumpido Ferreiro and Javier Sánchez-Junco Mans, 'Artículo 2' (2012); Cándido 
Conde-Pumpido Ferreiro and Javier Sánchez-Junco Mans, 'Artículo 4' (2012); Miguel Ángel Boldova 
Pasamar, 'Los principios del derecho penal' (2013) 35-39; Miguel Polaino Navarrete, Lecciones de Derecho 
Penal Parte general (2013) 122-125. 
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The cases under consideration mainly pose questions that concern the criminal and penal 

guarantees and the conditions of lex scripta and lex praevia. Therefore, only these aspects 

of the principle of legality are hereinafter examined. 

 

Both the criminal and the penal guarantees of the principle of legality are covered by 

article 25(1) of the 1978 Constitution, according to the case law of the Constitutional 

Court.409 Article 25(1) enshrines this principle to the rank of rights and freedoms that have 

special protection in the 1978 Constitution, by means of filing an application (the so-

called recurso de amparo) before the Constitutional Court, among others.410 The 1995 

Penal Code also regulates both the criminal guarantee and the penal guarantee of the 

principle of legality in articles 1, 2(1), 4(2)-(3) and 10. Both guarantees cover the 

definition of criminal offences and of the corresponding penalties within their scope, as 

well as the definition of states of danger (estados peligrosos), on which the applicability 

of security measures (medidas de seguridad) is based, and the determination of security 

measures themselves.411  

 

The requirement of lex scripta means that criminal law can only be positive law. Not any 

kind of written norm is sufficient, but only one with the rank of Ley, as the exclusive 

source for creating or aggravating criminal liability. As a result, the norms that concern 

the ‘criminal and penal guarantees’ of the principle of legality, namely the norms that 

define, determine, or make more severe criminal offences (and aggravating 

circumstances), penalties, states of danger and security measures, cannot be customs or 

general principles of law. However, it is generally understood that the principle of legality 

does not object to customary law and general principles of law playing a ‘secondary’ role 

                                                 
409 See eg Tribunal Constitucional, Sala Segunda, auto 201/1982, de 2 de junio, legal ground 1; Tribunal 
Constitucional, Sala Segunda, sentencia 89/1983, de 2 de noviembre, legal ground 3; Tribunal 
Constitucional, Sala Segunda, auto 83/1994, de 14 de marzo, legal ground 3; Tribunal Constitucional, 
Pleno, sentencia 57/2012, de 29 de marzo, legal ground 3. 
410 1978 Constitution, art 53(2); Ley Orgánica 2/1979, de 3 de octubre, del Tribunal Constitucional (BOE 
no 239, 5 October 1979), art 41(1). In addition, according to arts 161-163 of the 1978 Constitution, the 
violation of the principle of legality violates the 1978 Constitution and may give rise to a recurso de 
inconstitucionalidad and a cuestión de inconstitucionalidad.  
411 On the scope of the principle of legality, limited to criminal offences, penalties, states of danger, security 
measures, and administrative offences, see eg Tribunal Constitucional, Sala Segunda, sentencia 73/1982, 
de 2 de diciembre, legal ground 3; Tribunal Constitucional, Sala Primera, auto 161/1983, de 13 de abril, 
legal ground 1; Tribunal Constitucional, Sala Segunda, auto 468/1986, de 2 de mayo, legal ground 4; 
Tribunal Constitucional, Sala Segunda, auto 83/1994, de 14 de marzo, legal grounds 2, 5. 
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as a sort of ‘indirect source’ of criminal law, as a means to interpret, complete, integrate 

or complement the scope of the Ley. Secundum legem customs (the content of which 

coincides with existing legal norms) and praeter legem customs (the content of which 

goes beyond existing legal norms, but are not expressly prohibited or permitted), never 

contra legem customs, may indirectly influence in cases of referral by criminal law to 

other legal fields (for example, referrals to international humanitarian law, the content of 

which is partly determined by customary international law), and in those questions 

relative to justifying the exclusion or mitigation of criminal liability.412 

 

Article 25(1) of the 1978 Constitution does not literally cover the requirement of lex 

scripta. The expression ‘legislación vigente’ of article 25(1) does not determine by itself 

the rank of the legal norm that may define criminal offences, penalties, states of danger 

and security measures, but the option followed by the Constitutional Court case law has 

been to connect article 25(1) with other articles of the 1978 Constitution. First, according 

to article 53(1) of the 1978 Constitution, ‘the exercise of such rights and liberties [of 

articles 14-38 of the 1978 Constitution] may only be regulated by Ley’. The definition of 

criminal offences and penalties is indeed an example of the regulation of these rights and 

freedoms, since they are thereby defined and restricted. Consequently, the principle of 

legality of criminal law requires that criminal offences and penalties be defined by norms 

with the rank of Ley.413 Second, article 81(1) requires the rank of Ley with the Ley 

                                                 
412 See Fulgencio Madrid Conesa, La legalidad del delito (1983) 75-81; Emiliano Borja Jiménez, 'Principio 
de legalidad y reserva de ley en materia penal: estado actual de un debate permanente' (1993) 5699; Susana 
Huerta Tocildo, 'El derecho fundamental a la legalidad penal' (1993) 85; José María Rodríguez Devesa and 
Alfonso Serrano Gómez, Derecho penal español. Parte general (1993) 172; Manuel Cobo del Rosal and 
Tomás S Vives Antón, Derecho penal. Parte general (1999) 71-72, 161-162, 161 fn 21, 161-162 fn 23; 
José Manuel Serrano Alberca, 'Artículo 25.1' (2001) 582; Rosario de Vicente Martínez, El principio de 
legalidad penal (2004) 36-38, 123-124; José Miguel Zugaldía Espinar and others, Derecho penal. Parte 
general (2004) 241-242; Enrique Bacigalupo, 'Arts. 1 a 4' (2007) 19-20; José Cerezo Mir, Curso de derecho 
penal español. Parte general (2007) 185-186, 195; Luis María Díez Picazo, Sistema de derechos 
fundamentales (2008) 465; Francisco Muñoz Conde and Mercedes García Arán, Derecho penal. Parte 
general (2010) 103, 115-117; Jacobo López Barja de Quiroga, Tratado de derecho penal. Parte general 
(2010) 147-148; Santiago Mir Puig, Bases constitucionales del derecho penal (2011) 74; Santiago Mir 
Puig, Derecho Penal. Parte General (2011) 107; Joaquín Cuello Contreras and Borja Mapelli Caffarena, 
Curso de derecho penal. Parte general (2011) 39-40; Enrique Orts Berenguer and José L González Cussac, 
Compendio de derecho penal. Parte general (2011) 54-55; Diego Manuel Luzón Peña, Lecciones de 
derecho penal. Parte general (2012) 60, 69; Miguel Polaino Navarrete, Lecciones de Derecho Penal Parte 
general (2013) 113-116; Carlos María Romeo Casabona and others, Derecho penal. Parte general. 
Introducción. Teoría jurídica del delito (2013) 36-37. 
413 On the so-called reserva absoluta de Ley or the need that criminal law defining criminal offences, 
penalties, states of danger and security measures is regulated by norms with the rank of Ley, see Tribunal 
Constitucional, Pleno, sentencia 25/1984, de 23 de febrero, legal ground 3; Tribunal Constitucional, Pleno, 
sentencia 140/1986, de 11 de noviembre, legal ground 5; Tribunal Constitucional, Sala Segunda, sentencia 
159/1986, de 12 de diciembre, legal ground 2; José Manuel Serrano Alberca, 'Artículo 25.1' (2001) 584; 
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Orgánica type (which requires a bigger parliamentary majority than the Ley Ordinaria), 

when the aim of the legal norm is the ‘development of fundamental rights and public 

liberties’ (those regulated in articles 15-29 of the 1978 Constitution).414 More contentious 

is the interpretation of the term ‘development’. The Constitutional Court case law has 

declared that norms of criminal law may ‘develop’ the right to freedom of article 17(1) 

and other rights of articles 15-29 of the 1978 Constitution, because the legislative 

development of a right consists in determining its scope and in establishing the conditions 

for its restriction or deprivation in relation to other rights and their exercise by other 

individuals.415 The unanimous and constant interpretation by the Constitutional Court of 

the requirement of lex scripta minimises the importance of controversies in literature on 

this issue.416 

 

The requirement of lex scripta, namely the requirement of a norm with the rank of Ley 

for defining criminal offences, penalties, states of danger, and security measures, does not 

oppose norms of criminal law that do not completely describe the criminal conduct or the 

penalty, it being necessary to refer, for their integration, to other norms of other legal 

fields, even those with a lower rank. Thus, as referred above, norms of international law 

                                                 
Rosario de Vicente Martínez, El principio de legalidad penal (2004) 38-39; José Miguel Zugaldía Espinar 
and others, Derecho penal. Parte general (2004) 242; Enrique Bacigalupo, 'Arts. 1 a 4' (2007) 19-20; Juan 
Antonio Lascuraín Sánchez, Sólo penas legales, precisas y previas. El derecho a la legalidad penal en la 
jurisprudencia constitucional (2009) 65-66; Francisco Muñoz Conde and Mercedes García Arán, Derecho 
penal. Parte general (2010) 103; Jacobo López Barja de Quiroga, Tratado de derecho penal. Parte general 
(2010) 147; Santiago Mir Puig, Bases constitucionales del derecho penal (2011) 84-85; Santiago Mir Puig, 
Derecho Penal. Parte General (2011) 111. 
414 See eg Tribunal Constitucional, Pleno, sentencia 140/1986, de 11 de noviembre, legal ground 6; Juan 
Fernando López Aguilar, 'Garantía constitucional de la libertad personal y principio de legalidad penal' 
(1993) 435; Manuel Cobo del Rosal and Tomás Salvador Vives Antón, 'Artículo 1' (1999) 43; José Miguel 
Zugaldía Espinar and others, Derecho penal. Parte general (2004) 244. 
415 See eg Tribunal Constitucional, Pleno, sentencia 140/1986, de 11 de noviembre, legal grounds 5-7; 
Tribunal Constitucional, Sala Segunda, sentencia 159/1986, de 12 de diciembre, legal grounds 1-2; Tribunal 
Constitucional, Pleno, sentencia 160/1986, de 16 de diciembre; Tribunal Constitucional, Sala Segunda, 
sentencia 122/1987, de 14 de julio, legal ground 1-2; Tribunal Constitucional, Sala Primera, sentencia 
127/1990, de 5 de julio, legal ground 3; Tribunal Constitucional, Pleno, sentencia 118/1992, de 16 de 
septiembre, legal ground 2. 
416 There is controversy within the literature on whether the 1978 Constitution determines the need of a 
norm with the rank of Ley in criminal law. There is also controversy on whether the 1978 Constitution 
determines the need that norms of criminal law have the rank of Ley of the stringent type of Ley Orgánica 
to cover every aspect of criminal law, only part of it, or no part at all, according to the interpretation of the 
term ‘development’. The position of the Constitutional Court, followed by fewer scholars, holds that norms 
of criminal law may be regulated either in Leyes Orgánicas or Leyes Ordinarias, depending on whether the 
penalty concerns any right of arts 15-29 of the 1978 Constitution. This position accepts, accordingly, the 
possibility of delegating in the goverment the regulation of the few aspects of criminal law that do not 
require Ley Orgánica. This position accepts, however, that in most cases, norms of criminal law will be 
contained in Leyes Orgánicas.  
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may complement the Ley in the description of the prohibited or ordered action. It is 

necessary for the referral to comply with the conditions set by the Constitutional Court:  

 
‘[T]hat the normative referral is express and justified due to the legal interest protected by 

the criminal norm; that the Ley, besides indicating the penalty, contains the essential 

nucleus of the prohibition and fulfils the requirement of certainty (…), so that the conduct 

defined as criminal is sufficiently precise’.417 

 

The requirement of lex scripta does not apply to norms that regulate criminal law that 

entered into force before the 1978 Constitution, in light of constant Constitutional Court 

case law.418 It should be noted that the concept of principle of legality followed during 

the Second Republic and the Francoist dictatorship presented minor differences. 

According to articles 28-29 of the 1931 Constitution and articles 1, 2, 23 and 85 of the 

1932 Penal Code, the Ley was the only source of criminal law in terms of creating criminal 

offences and determining the corresponding penalties. However, the concept of Ley was 

broader than nowadays: it could include leyes enacted by the legislative, but also decretos, 

adopted by the government upon authorisation by the legislative (article 61 of the 1931 

                                                 
417 Tribunal Constitucional, Sala Segunda, sentencia 122/1987, de 14 de julio, legal ground 3. Author’s 
translation. See also Tribunal Constitucional, Sala Primera, sentencia 127/1990, de 5 de julio, legal ground 
3; Tribunal Constitucional, Pleno, sentencia 118/1992, de 16 de septiembre, legal ground 2; Tribunal 
Constitucional, Pleno, sentencia 111/1993, de 25 de marzo, legal ground 6; Tribunal Constitucional, Pleno, 
sentencia 53/1994, de 24 de febrero, legal ground 4; Tribunal Constitucional, Sala Primera, sentencia 
283/2006, de 9 de octubre, legal grounds 7-8; Tribunal Constitucional, Pleno, sentencia 101/2012, de 8 de 
mayo, legal ground 3. Literature also accepts with restrictions such referrals. See Rosario de Vicente 
Martínez, El principio de legalidad penal (2004) 51-53; José Cerezo Mir, Curso de derecho penal español. 
Parte general (2007) 190-193; José Miguel Zugaldía Espinar and others, Derecho penal. Parte general 
(2004) 246-247, 249; Francisco Muñoz Conde and Mercedes García Arán, Derecho penal. Parte general 
(2010) 112-113; Santiago Mir Puig, Bases constitucionales del derecho penal (2011) 86; Santiago Mir 
Puig, Derecho Penal. Parte General (2011) 111. For scholars against the validity of referrals due to the 
reserva absoluta de Ley Orgánica (absolute requirement of Ley Orgánica), see Manuel Cobo del Rosal and 
Tomás Salvador Vives Antón, 'Artículo 1' (1999) 33-34. For a critical view regarding the conditions set by 
the case law for the acceptance of the referrals, see Juan Córdoba Roda and Mercedes García Arán, 
Comentarios al Código penal. Parte general (incorpora la reforma producida por la Ley Orgánica 5/2010, 
de 22 de junio) (2011) 15-17. 
418 See Tribunal Constitucional, Pleno, sentencia 11/1981, de 8 de abril, legal ground 5; Tribunal 
Constitucional, Sala Segunda, sentencia 15/1981, de 7 de mayo, legal ground 7; Tribunal Constitucional, 
Pleno, sentencia 111/1993, de 25 de marzo, legal ground 4; Tribunal Constitucional, Pleno, sentencia 
53/1994, de 24 de febrero, legal ground 2. The same opinion is shared by scholars. See Juan Fernando 
López Aguilar, 'Garantía constitucional de la libertad personal y principio de legalidad penal' (1993) 444; 
Manuel Cobo del Rosal and Tomás S Vives Antón, Derecho penal. Parte general (1999) 147; José Cerezo 
Mir, Curso de derecho penal español. Parte general (2007) 189; Luis María Díez Picazo, Sistema de 
derechos fundamentales (2008) 466; Juan Antonio Lascuraín Sánchez, Sólo penas legales, precisas y 
previas. El derecho a la legalidad penal en la jurisprudencia constitucional (2009) 69; Diego Manuel 
Luzón Peña, Lecciones de derecho penal. Parte general (2012) 62. 
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Constitution).419 According to articles 1, 2, and 23 of the 1944 Penal Code and article 19 

of the 1945 Fuero de los Españoles,420 the principle of legality continued to regard the 

Ley as the only direct source of criminal law. The remaining sources of law, including 

customs, could only influence criminal law, becoming ‘indirect’ sources of criminal 

law.421 
 

The requirement of lex praevia demands delving into two principles of the temporal 

validity of norms of criminal law: the principle of non-retroactivity of criminal law and 

the principle of retroactivity of the criminal law that is more favourable to the offender. 

Most scholars consider that the former is the general rule, whereas the latter is the 

exception, while some others consider that they are two general principles of the temporal 

application of criminal law of equal importance.422  

 

Beginning with the first one, both the principle of prohibition of retroactivity and the 

principle of tempus regit actum mean that the law applicable to an offence is the one in 

force at the moment of its commission.423 The scope of the prohibition of retroactivity is 

limited to norms that are unfavourable to the offender because they create new criminal 

offences or states of danger, or make penalties or security measures more severe, namely 

creating or aggravating criminal liability. If the law applicable to an offence is the one in 

force at the time of its commission, then the determination of the tempus commissi delicti, 

namely the moment of commission of the offence, is a prior and essential step for granting 

the non-retroactivity of criminal law (see below).424 Another prior and essential step is 

                                                 
419 Eugenio Cuello Calón, Exposición del Código Penal Reformado de 1932 (Librería Bosch 1933) 15-18, 
51. 
420 Fuero de los españoles (BOE no 199, 18 July 1945). 
421 Antonio Ferrer Sama, Comentarios al Código Penal (1946) 37-49; Antonio Ferrer Sama, Comentarios 
al Código Penal (1947) 143-152. 
422 For the scholars that refer to both principles as having a relationship general rule-exception, see Gonzalo 
Rodríguez Mourullo, 'Artículos 1, 2, 3 y 4' (1999) 157; Juan Antonio Lascuraín Sánchez, Sobre la 
retroactividad penal favorable (2000) 127-131; José Miguel Zugaldía Espinar and others, Derecho penal. 
Parte general (2004) 276; Rosario de Vicente Martínez, El principio de legalidad penal (2004) 64; José 
Cerezo Mir, Curso de derecho penal español. Parte general (2007) 227-229; Santiago Mir Puig, Derecho 
Penal. Parte General (2011) 107, 112-113; Luis Rodríguez Ramos, Amparo Martínez Guerra, and Pedro 
Colina Oquendo, Código penal. Concordado y comentado con jurisprudencia y leyes penales especiales y 
complementarias (2011) 130-131; Enrique Orts Berenguer and José L González Cussac, Compendio de 
derecho penal. Parte general (2011) 112; Miguel Ángel Boldova Pasamar, 'Los principios del derecho 
penal' (2013) 62-63. For a scholar holding that both principles are general and equal principles of temporal 
application of criminal law, see Miguel Polaino Navarrete, Lecciones de Derecho Penal Parte general 
(2013) 167-168. 
423 María Isabel González Tapia, Determinación del tiempo de comisión del delito (2002) 73 fn 9.  
424 On the requirements of lex praevia, see eg Tribunal Constitucional, Sala Segunda, auto 154/1997, de 19 
de mayo, legal ground 1; Tribunal Supremo, Sala de lo Penal, sentencia de 21 de diciembre de 1990, legal 
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the determination of the time of enforceability (vigencia) of legal norms, which embraces 

the period between the moment of their entry into force and the moment of their 

abrogation. The rules of the Spanish legal order on temporal enforceability of legal norms 

apply to criminal law.425 Case law and literature agree that the prohibition of unfavourable 

retroactivity is explicitly granted, in general, by article 9(3) and, particularly for criminal 

law, by article 25(1) of the 1978 Constitution, as well as, by articles 1 and 2(1) of the 

1995 Penal Code.426 

 

                                                 
ground 2; Fulgencio Madrid Conesa, La legalidad del delito (1983) 81-89; Susana Huerta Tocildo, 'El 
derecho fundamental a la legalidad penal' (1993) 97-98; José María Rodríguez Devesa and Alfonso Serrano 
Gómez, Derecho penal español. Parte general (1993) 209-210; Manuel Cobo del Rosal and Tomás S Vives 
Antón, Derecho penal. Parte general (1999) 193; Juan José González Rus and María Isabel González 
Tapia, 'Artículo 7' (1999) 279 fn 17; María Isabel González Tapia, Determinación del tiempo de comisión 
del delito (2002) 71-73, 73 fn 9, 73-94, 139-231; José Miguel Zugaldía Espinar and others, Derecho penal. 
Parte general (2004) 273-276; Rosario de Vicente Martínez, El principio de legalidad penal (2004) 61-64; 
José Cerezo Mir, Curso de derecho penal español. Parte general (2007) 217; Francisco Muñoz Conde and 
Mercedes García Arán, Derecho penal. Parte general (2010) 137-139; Jacobo López Barja de Quiroga, 
Tratado de derecho penal. Parte general (2010) 149; Luis Rodríguez Ramos, Compendio de derecho penal 
(2010) 68-69; Santiago Mir Puig, Derecho Penal. Parte General (2011) 107; Santiago Mir Puig, Bases 
constitucionales del derecho penal (2011) 73; Gonzalo Quintero Olivares, Fermín Morales Prats, and Josep 
Maria Tamarit Sumalla, Comentarios al Código penal español (2011) 71-72; Enrique Orts Berenguer and 
José L González Cussac, Compendio de derecho penal. Parte general (2011) 112; Diego Manuel Luzón 
Peña, Lecciones de derecho penal. Parte general (2012) 58, 85; Cándido Conde-Pumpido Ferreiro and 
Javier Sánchez-Junco, 'Artículo 1' (2012) 6-7; Miguel Polaino Navarrete, Lecciones de Derecho Penal 
Parte general (2013) 124-125, 165-166. 
425 1978 Constitution, arts 81-92, 164; Spanish Civil Code, art 2; Manuel Cobo del Rosal and Tomás S 
Vives Antón, Derecho penal. Parte general (1999) 185-191. 
426 See Tribunal Constitucional, Sala Segunda, auto 154/1997, de 19 de mayo, legal ground 1; Tribunal 
Constitucional, Sala Primera, sentencia 234/2007, de 5 de noviembre, legal ground 3; Tribunal Supremo, 
Sala de lo Penal, sentencia de 8 de marzo de 1989, legal ground 8; Tribunal Supremo, Sala de lo Penal, 
sentencia de 25 de junio de 1990, legal ground 1; Tribunal Supremo, Sala de lo Penal, sentencia de 21 de 
diciembre de 1990, legal ground 2; Tribunal Supremo, Sala de lo Penal, sentencia de 27 de septiembre de 
1991, legal ground 2; Tribunal Supremo, Sala de lo Penal, sentencia 1030/1998, de 22 de septiembre, legal 
ground 4; Tribunal Supremo, Sala de lo Penal, sentencia 933/1998, de 16 de octubre, legal ground 1. On 
the legal framework of the requirement of lex praevia, see Fulgencio Madrid Conesa, El principio de 
irretroactividad de la ley penal y las variaciones jurisprudenciales desfavorables al reo (1982) 7-8; 
Fulgencio Madrid Conesa, La legalidad del delito (1983) 89-91; Manuel Cobo del Rosal and Tomás S Vives 
Antón, Derecho penal. Parte general (1999) 193; Manuel Cobo del Rosal and Tomás Salvador Vives Antón, 
'Artículo 2' (1999) 70; Luis María Díez Picazo, 'El principio de legalidad penal en la Constitución Española' 
(2001) 1938; María Isabel González Tapia, Determinación del tiempo de comisión del delito (2002) 95-97; 
José Miguel Zugaldía Espinar and others, Derecho penal. Parte general (2004) 273-276; José Cerezo Mir, 
Curso de derecho penal español. Parte general (2007) 217; Luis María Díez Picazo, Sistema de derechos 
fundamentales (2008) 469; Juan Antonio Lascuraín Sánchez, Sólo penas legales, precisas y previas. El 
derecho a la legalidad penal en la jurisprudencia constitucional (2009) 139-141; Luis Rodríguez Ramos, 
Compendio de derecho penal (2010) 68-69; Francisco Muñoz Conde and Mercedes García Arán, Derecho 
penal. Parte general (2010) 140; Enrique Orts Berenguer and José L González Cussac, Compendio de 
derecho penal. Parte general (2011) 112; Juan Córdoba Roda and Mercedes García Arán, Comentarios al 
Código penal. Parte general (incorpora la reforma producida por la Ley Orgánica 5/2010, de 22 de junio) 
(2011) 22; Santiago Mir Puig, Derecho Penal. Parte General (2011) 108-109; Santiago Mir Puig, Bases 
constitucionales del derecho penal (2011) 77, 87; Cándido Conde-Pumpido Ferreiro and Javier Sánchez-
Junco Mans, 'Artículo 1' (2012) 11; Diego Manuel Luzón Peña, Lecciones de derecho penal. Parte general 
(2012) 85-86; Miguel Ángel Boldova Pasamar, 'Los principios del derecho penal' (2013) 61; Miguel 
Polaino Navarrete, Lecciones de Derecho Penal Parte general (2013) 166. 
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The second principle is the lex mitior, that is, retroactivity of the norms of criminal law 

that are more favourable to the offender, in the sense of abrogation of a provision that 

defines a criminal offence, thus decriminalising a conduct, or in the sense of amendment 

of a provision, thus mitigating the penalty. This principle applies in the case that a 

subsequent law, which has entered into force after the commission of the crime and in 

which the same conduct may be subsumed, is more favourable to the interests of the 

offender.427 This principle is regulated in article 2(2) of the 1995 Penal Code. 

Constitutional Court case law states that this exception is granted by article 9(3), 

interpreted a sensu contrario, but not by article 25(1) of the 1978 Constitution. Therefore, 

it is a constitutional principle, but it does not have the status of a fundamental right.428 

The comparison that results from the need to determine the most favourable legal norm 

is conducted according to article 2(2) and the transitory provisions of the 1995 Penal Code 

and in its subsequent amendments.429  

 

The scope of the principles of non-retroactivity and favourable retroactivity of criminal 

law, according to the opinion of most scholars and case law, also covers the norms 

belonging to other legal fields (for instance, international treaties) that integrate, complete 

or complement the content of a norm of criminal law, since their amendment may also 

result in decriminalising a criminal conduct or mitigating the corresponding penalty.430 

                                                 
427 See Tribunal Supremo, Sala de lo Criminal, sentencia de 6 de febrero de 1982, legal ground 1; Tribunal 
Supremo, Sala de lo Penal, sentencia de 25 de junio de 1990, legal ground 1; Tribunal Supremo, Sala de lo 
Penal, sentencia de 22 de noviembre de 1996, legal ground 2; Tribunal Supremo, Sala de lo Penal, auto de 
14 de mayo de 1998, legal ground 2; Circular 2/1996, de 22 de mayo, sobre el régimen transitorio del nuevo 
Código Penal, FGE. 
428 See Tribunal Constitucional, sentencia 8/1981, de 30 de marzo, legal ground 3; Tribunal Constitucional, 
Sala Primera, sentencia 131/1986, de 29 de octubre, legal ground 2; Tribunal Constitucional, Sala Primera, 
auto 876/1986, de 29 de octubre, legal ground 2; Tribunal Constitucional, Pleno, sentencia 38/1997, de 27 
de febrero; Tribunal Constitucional, Sala Segunda, auto 154/1997, de 19 de mayo, legal ground 2; Tribunal 
Constitucional, sentencia 99/2000, de 10 de abril, legal ground 5, but with dissenting opinion by Judge 
Rafael de Mendizábal Allende, arguing for a joint interpretation of arts 9(3) and 25(1) of the 1978 
Constitution; Tribunal Constitucional, Sala Primera, sentencia 85/2006, de 27 de marzo, legal ground 4; 
Tribunal Constitucional, Sala Primera, sentencia 21/2008, de 31 de enero, legal ground 5.  
429 Eg 1995 Penal Code, transitory provisions 1-11. 
430 See Tribunal Supremo, Sala de lo Criminal, sentencia de 26 de septiembre de 1983, legal ground 7; 
Tribunal Supremo, Sala de lo Penal, sentencia de 13 de junio de 1990, legal ground 3; Tribunal Supremo, 
Sala de lo Penal, sentencia 1704/2001, de 29 de septiembre, legal ground 1; José María Rodríguez Devesa 
and Alfonso Serrano Gómez, Derecho penal español. Parte general (1993) 214; Cándido Conde-Pumpido 
Ferreiro, 'Artículo 2' (1997) 326; Manuel Cobo del Rosal and Tomás S Vives Antón, Derecho penal. Parte 
general (1999) 207; Juan Córdoba Roda, 'Consideraciones sobre el principio de legalidad' (2005) 244; José 
Cerezo Mir, Curso de derecho penal español. Parte general (2007) 221; María Teresa del Caso Jiménez, 
'Título preliminar. De las garantías penales y de la aplicación de la ley penal' (2010) 63-64; Luis Rodríguez 
Ramos, Compendio de derecho penal (2010) 70; José Luis Manzanares Samaniego, Código penal. 
Adaptado a la Ley orgánica 5/2010 de 22 de junio: comentarios y jurisprudencia (2010) 12; Gonzalo 
Quintero Olivares, Fermín Morales Prats, and Josep Maria Tamarit Sumalla, Comentarios al Código penal 
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Some scholars and examples of case law claim that to apply the principles of non-

retroactivity and favourable retroactivity of criminal law, it is necessary to consider 

whether the amendment of the extra-criminal legislation is due to a change of legal 

assessment or perspective (a profound change in criminal policy) or a mere change of 

facts or circumstances.431 

 

3.2.2. The applicability of international law in domestic criminal law 

 

As discussed above, the requirement of lex scripta demands that norms of criminal law 

have the rank of Ley Orgánica in most cases, unless they do not ‘develop’ any 

fundamental right of articles 15-29 of the 1978 Constitution, for instance, the right to 

freedom. However, given that international criminal law is primarily regulated in sources 

of international law, some scholars have questioned whether this conception of the 

principle of legality is adequate when domestic courts prosecute genocide, crimes against 

humanity, and crimes against persons and goods protected in armed conflict, defined in 

art. 607ff of the 1995 Penal Code.432 

 

The process of receiving conventional international law into the domestic legal system 

may take place via two methods: the ‘automatic reception or adoption’ or 

‘transformation’. The automatic reception consists of including international legal norms 

in internal law without the need for any legislative measure, and without changing their 

nature, addressees or content.433 'Transformation' consists of the transposition of 

international legal norms by means of the creation in domestic law of a norm with the 

same content or that reproduces, develops and completes the international legal norm by 

                                                 
español (2011) 73; Enrique Orts Berenguer and José L González Cussac, Compendio de derecho penal. 
Parte general (2011) 115-116; Luis Rodríguez Ramos, Amparo Martínez Guerra, and Pedro Colina 
Oquendo, Código penal. Concordado y comentado con jurisprudencia y leyes penales especiales y 
complementarias (2011) 131; Juan Córdoba Roda and Mercedes García Arán, Comentarios al Código 
penal. Parte general (incorpora la reforma producida por la Ley Orgánica 5/2010, de 22 de junio) (2011) 
20; Diego Manuel Luzón Peña, Lecciones de derecho penal. Parte general (2012) 92-93. 
431 See Tribunal Supremo, Sala de lo Penal, Sección 1ª, sentencia 548/2008, de 17 de septiembre, legal 
ground 1; Rosario de Vicente Martínez, El principio de legalidad penal (2004) 66-68; Cándido Conde-
Pumpido Ferreiro and Javier Sánchez-Junco Mans, 'Artículo 2' (2012) 13. 
432 Eg Carmen Lamarca Pérez, 'Internacionalización del Derecho Penal y principio de legalidad: el "Caso 
Scilingo"' [2007] 69.  
433 Oriol Casanovas y La Rosa and Ángel J Rodrigo Hernández, Compendio de derecho internacional 
público (2013) 130-136. 
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means of specific legislative measures, involving a change of its nature, addressees, and 

possibly of its content.434 

 

Spain follows the first method. For the reception of international treaties into the Spanish 

legal order, the 1978 Constitution requires prior official publication of the international 

treaty as a condition for its direct application by internal bodies.435 The reception is 

automatic, with the treaties keeping their status of international norms, producing effects 

for Spain from the time of their entry into force, regardless of their publication 

(publication is not constitutive, as there is a valid treaty before its publication), in 

accordance with article 27 of the 1969 Vienna Convention.436  

 

Therefore, the previous official publication is only a condition for the beginning of the 

full effectiveness of treaties, namely, it enables treaties to become a direct and fully 

applicable source in domestic law, themselves creating rights and obligations that may be 

invoked by individuals in relationships among individuals and their relationships vis-à-

vis public administrations (if they are self-executing, see below). The publication of the 

treaty satisfies the constitutional principle of the publicity of norms of article 9(3) of the 

1978 Constitution. If an individual cannot apply a treaty that is in force but not published, 

resulting in proven damages, this situation may amount to an irregular functioning of 

public services and cause the pecuniary liability of the state. Accordingly, most scholars 

categorise the Spanish system, not as a ‘moderate dualist system’, but as a ‘moderate 

monist system’.437  

                                                 
434 ibid 
435 1978 Constitution, art 96(1); Spanish Civil Code, art 1(5); Ley 25/2014, de 27 de noviembre, de Tratados 
y otros Acuerdos Internacionales (BOE no 288, 28 November 2014), arts 23-24. 
436 Vienna Convention on the law of treaties (adopted 23 May 1969, entered into force 27 January 1980) 
1155 UNTS 332 (hereinafter '1969 Vienna Convention') art 27. 
437 For scholars qualifying the Spanish legal system as ‘moderate monist’, see eg Luis Prieto Sanchís, 
'Capítulo séptimo. El ordenamiento jurídico en la Constitución' (1981) 143-145; Jorge Rodríguez-Zapata y 
Pérez, 'Derecho internacional y sistema de fuentes del derecho: la constitución española' (1981) 576-592, 
594-596, 598-599; Ignacio de Otto, Derecho constitucional. Sistema de fuentes (1993) 122-123; Neus 
Oliveras i Jané, 'Els tractats internacionals i les fonts del dret comunitari' (1996) 551-553; Ángel Garrorena 
Morales, Derecho constitucional. Teoría de la constitución y sistema de fuentes (2011) 190-191; José 
Manuel Serrano Alberca, 'Artículo 96' (2001) 1500-1502; Francisco Javier Enériz Olaechea, El Sistema de 
Fuentes del Derecho. De la Constitución Española al nuevo Derecho de la Unión Europea (2007) 165; 
Julio D González Campos, Luis Ignacio Sánchez Rodríguez, and Paz Andrés Sáenz de Santa María, Curso 
de derecho internacional público (2008) 326-327, 330-334; Francisco Balaguer Callejón and Gregorio 
Camara Villar, Manual de derecho constitucional (2008) 142-143; Paz Andrés Sáenz de Santa María, 
'Artículo 96' (2009) 1610-1623; Antonio Remiro Brotons, Derecho internacional. Curso general (2010) 
349-351; Pablo Pérez Tremps, 'Las fuentes internacionales y supranacionales' (2010) 98-99; Juan María 
Bilbao Ubillos, Fernando Rey Martínez, and José Miguel Vidal Zapatero, Lecciones de derecho 
constitucional I (2011) 351; Antonio F Fernández Tomás and others, Lecciones de derecho internacional 
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The 1978 Constitution lacks a general provision that expressly provides for the reception 

and applicability of customary international law and general principles of law into the 

internal legal system. However, certain norms of ‘general international law’ are expressly 

referred to in the 1978 Constitution and other pieces of legislation. For instance, article 

10(2) refers, among others, to the Universal Declaration of Human Rights, which amounts 

to a referral to the ‘general international law’ that is part of the Declaration. Article 96(1) 

of the 1978 Constitution also refers to ‘general norms of international law’ concerning 

abrogation, modification or suspension of international treaties, recognising the supra-

legal rank of customary international law.  

 

However, a general provision in the 1978 Constitution that recognised the automatic 

reception or adoption of ‘general international law’ into the internal legal system would 

merely be declaratory. It is understood that every internal legal system has a tacit norm 

of automatic reception, because states must comply with obligations deriving from 

‘general international law’ imposed on every state as subjects of international law, even 

if this is not constitutionally recognised.438 This automatic reception takes place from the 

moment of the creation of a custom in the international legal system, unless Spain had 

objected to such custom at that moment.439 Spanish courts may therefore apply non-

expressly transposed customary international law.  

 

Thus, the reception of norms of ‘general international law’ is automatic from the moment 

the norm is created in the international legal system, keeping their international law status, 

with supra-legal rank, prevailing over internal law, and consequently following a monist 

system.440 In the case of a contradiction between an international custom and the 1978 

                                                 
público (2011) 246-248; Rafael Casado Raigón, Derecho internacional. Parte general (2012) 228-229; 
Oriol Casanovas y La Rosa and Ángel J Rodrigo Hernández, Compendio de derecho internacional público 
(2013) 137-138, 158; Araceli Mangas Martín, 'Capítulo IX. La recepción del derecho internacional por los 
ordenamientos internos' (2013) 248-249, 251-253. For a scholar qualifying the Spanish system as ‘moderate 
dualist’, defining the need for publication as an act of reception, see José Antonio Pastor Ridruejo, Curso 
de derecho internacional público y organizaciones internacionales (2010) 174, 177, 179. 
438 1969 Vienna Convention, art 27. See also Julio D González Campos, Luis Ignacio Sánchez Rodríguez, 
and Paz Andrés Sáenz de Santa María, Curso de derecho internacional público (2008) 327-329; Rafael 
Casado Raigón, Derecho internacional. Parte general (2012) 226-228; Araceli Mangas Martín, 'Capítulo 
IX. La recepción del derecho internacional por los ordenamientos internos' (2013) 248.  
439 Araceli Mangas Martín, 'Capítulo IX. La recepción del derecho internacional por los ordenamientos 
internos' (2013) 250. 
440 Jorge Rodríguez-Zapata y Pérez, 'Derecho internacional y sistema de fuentes del derecho: la constitución 
española' (1981) 609-611; Alicia Gil Gil, Derecho penal internacional. Especial consideración del delito 
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Constitution, the 1978 Constitution would prevail within the internal legal system, in 

analogical application of article 95, whereas within the international legal system, a 

breach of an international custom would lead to the international liability of the state.441 

 

As a result of the automatic reception of international treaties into the Spanish legal 

system, international treaties are received as international norms and are mandatory from 

their entry into force. However, precisely due to the lack of a ‘transformation’ of the 

international treaty through an internal legal norm for its reception, it is necessary to 

determine whether the treaty provisions are self-executing or non-self-executing.  

 

Self-executing provisions of international treaties are directly applicable by internal 

judicial and executive bodies, because they do not need any previous legislative 

implementation, retaining their nature of being international norms, producing immediate 

and direct full effects, creating and affecting rights and obligations for individuals, which 

the state executive and judicial bodies must protect, apply and invoke. Non-self-executing 

provisions of international treaties are not directly applicable without their previous 

internal legislative implementation. Such implementation consists in the adoption of the 

corresponding legislation (eg Ley Orgánica, Ley Ordinaria or regulation) following the 

procedures provided and adopted by the internal body with competence within the 

Spanish state in accordance with the 1978 Constitution (to be adopted by the Spanish 

Cortes Generales, the parliaments of the Comunidades Autónomas, the Government of 

Spain or the executives of the Comunidades Autónomas).442 In practice, the necessary 

                                                 
de genocidio (1999) 95 fn 136; José Manuel Serrano Alberca, 'Artículo 96' (2001) 1503; Julio D González 
Campos, Luis Ignacio Sánchez Rodríguez, and Paz Andrés Sáenz de Santa María, Curso de derecho 
internacional público (2008) 327-329; Paz Andrés Sáenz de Santa María, 'Artículo 96' (2009) 1611, 1618; 
Antonio Remiro Brotons, Derecho internacional. Curso general (2010) 346-347; José Antonio Pastor 
Ridruejo, Curso de derecho internacional público y organizaciones internacionales (2010) 175-176; 
Antonio F Fernández Tomás and others, Lecciones de derecho internacional público (2011) 256-257; 
Ramón Sáez Valcárcel, 'Crímenes de estado: el juez en la encrucijada del derecho interno y la legalidad 
internacional' [2012] 100-101; Rafael Casado Raigón, Derecho internacional. Parte general (2012) 226-
228; Oriol Casanovas y La Rosa and Ángel J Rodrigo Hernández, Compendio de derecho internacional 
público (2013) 136, 155-156; Araceli Mangas Martín, 'Capítulo IX. La recepción del derecho internacional 
por los ordenamientos internos' (2013) 250. 
441 José Antonio Pastor Ridruejo, Curso de derecho internacional público y organizaciones internacionales 
(2010) 175-176; Araceli Mangas Martín, 'Capítulo IX. La recepción del derecho internacional por los 
ordenamientos internos' (2013) 250. 
442 See Jorge Rodríguez-Zapata y Pérez, 'Derecho internacional y sistema de fuentes del derecho: la 
constitución española' (1981) 599-600, 602-603; Neus Oliveras i Jané, 'Els tractats internacionals i les fonts 
del dret comunitari' (1996) 551-553; José Manuel Serrano Alberca, 'Artículo 96' (2001) 1502-1506; Julio 
D González Campos, Luis Ignacio Sánchez Rodríguez, and Paz Andrés Sáenz de Santa María, Curso de 
derecho internacional público (2008) 345-349; Antonio Remiro Brotons, Derecho internacional. Curso 
general (2010) 353-356; José Antonio Pastor Ridruejo, Curso de derecho internacional público y 
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implementation of non-self-executing treaty provisions means an approach like that of 

dualist systems. 

  

An international treaty cannot directly define new criminal offences or states of danger, 

nor can it establish or make penalties or security measures more severe, as this is creating 

or aggravating criminal liability, once automatically received into the Spanish legal 

system, because they are not self-executing after their mere official publication. The same 

happens in case of criminal liability defined or established in ‘general international law’, 

despite its being automatically incorporated into the Spanish legal system (see above, on 

the requirement of lex scripta). The non-self-executing nature of conventional and 

customary international law in criminal matters is due to the fact that international law 

does not fulfil the requirements of the Spanish criminal law principle of legality (eg the 

requirements of the lex scripta or lex certa (specificity), or the fact that the international 

norm does not attach any penalty to the violation of the norm). The content of 

conventional and customary international law, creating or aggravating criminal liability, 

must be transposed into the Spanish legal system through enactment by the Spanish 

Cortes Generales of a Ley, generally of the Ley Orgánica type. Therefore, within the 

criminal jurisdiction, domestic courts must apply internal law. The same conception was 

held during the Second Republic, despite the automatic reception of conventional and 

customary international law according to articles 7 and 65 of the 1931 Constitution,443 

and under the Francoist regime. Another question is the role played by conventional and 

customary international law in the interpretation of domestic criminal law (articles 10(2) 

and 96 of the 1978 Constitution) and in the integration and completion of domestic 

criminal law referred to above. However, the interpretation of Spanish criminal law, 

taking the content of international law as a basis, cannot lead to creating or aggravating 

criminal liability.444, 445 

                                                 
organizaciones internacionales (2010) 166; Antonio F Fernández Tomás and others, Lecciones de derecho 
internacional público (2011) 249-250; Oriol Casanovas y La Rosa and Ángel J Rodrigo Hernández, 
Compendio de derecho internacional público (2013) 133, 138-139,159-160; Araceli Mangas Martín, 
'Capítulo IX. La recepción del derecho internacional por los ordenamientos internos' (2013) 258-260. 
443 Nicolás Pérez Serrano, La Constitución Española (9 diciembre 1931). Antecedentes, Texto, Comentarios 
(1932) 74-75, 241-242; Eugenio Cuello Calón, Exposición del Código Penal Reformado de 1932 (1933) 
18, 31-32. 
444 See Tribunal Supremo, Sala de lo Penal, sentencia 1387/2011, de 12 de diciembre, legal ground 11. 
445 See Manuel Cobo del Rosal and Tomás S Vives Antón, Derecho penal. Parte general (1999) 156-160; 
Alicia Gil Gil, Derecho penal internacional. Especial consideración del delito de genocidio (1999) 93-105; 
Luis María Díez Picazo, 'El principio de legalidad penal en la Constitución Española' (2001) 1937-1938; 
José Manuel Gómez Benítez, 'Jurisdicción universal por crímenes de guerra, contra la humanidad, 
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Two examples of the application of this doctrine by the Supreme Court are the Scilingo 

and the Alakrana cases. 

 

In Scilingo, which concerned the atrocities against political dissidents committed under 

the dictatorial regime in Argentina in 1976 and onwards, the Supreme Court held, first, 

that it would be contrary to the principle of legality if article 607bis of the 1995 Penal 

Code (which introduced crimes against humanity in domestic criminal law) were applied 

                                                 
genocidio y tortura' (2001) 70; Alicia Gil Gil, 'La sentencia de la Audiencia Nacional en el caso Scilingo' 
[2005] 5-10; Alicia Gil Gil, Helmut Gropengiesser, and Teresa Manso Porto, Bases para la persecución 
penal de crímenes internacionales en España (2006) 106-107; José Cerezo Mir, Curso de derecho penal 
español. Parte general (2007) 185-186, 195, 196, 196 fn 35; Carmen Lamarca Pérez, 'Internacionalización 
del Derecho Penal y principio de legalidad: el "Caso Scilingo"' [2007] 76-77; Francisco Bueno Arús, 
'Fuentes y principios generales del Derecho Penal Internacional de nuestro tiempo (Reflexiones sobre la 
sentencia de la Audiencia Nacional en el Caso Scilingo)' [2007] 86-88, 90-91, 91 fn 8; Ángel Juan Nieto 
García, 'A vueltas con el principio de legalidad en el ámbito del Derecho Penal Internacional' [2008] 1451; 
Luis María Díez Picazo, Sistema de derechos fundamentales (2008) 467-468; Alicia Gil Gil, 'Principio de 
legalidad y crímenes internacionales. Luces y sombras en la sentencia del Tribunal Supremo en el caso 
Scilingo' (2009) 391-409; José Antonio Pastor Ridruejo, Curso de derecho internacional público y 
organizaciones internacionales (2010) 166; Enrique Orts Berenguer and José L González Cussac, 
Compendio de derecho penal. Parte general (2011) 54; Luis Rodríguez Ramos, Amparo Martínez Guerra, 
and Pedro Colina Oquendo, Código penal. Concordado y comentado con jurisprudencia y leyes penales 
especiales y complementarias (2011) 126; Joaquín Cuello Contreras and Borja Mapelli Caffarena, Curso 
de derecho penal. Parte general (2011) 40-41; Diego Manuel Luzón Peña, Lecciones de derecho penal. 
Parte general (2012) 71; Hernán Hormazábal Malarée, 'Crímenes internacionales, jurisdicción y principio 
de legalidad penal' (2013) 272-278; Miguel Polaino Navarrete, Lecciones de Derecho Penal Parte general 
(2013) 117-118, 135.  
For an opposite view, not agreeing with the fact that norms of international law lack the capacity to fulfil 
the requirements of the principle of legality of Spanish criminal law, see José Miguel Zugaldía Espinar and 
others, Derecho penal. Parte general (2004) 250-251 (the authors claim that international treaties may also 
be a source of criminal law once ratified and published in Spain, in compliance with the requirement of lex 
scripta, because treaties must be adopted (and thus consented) by the legislative in accordance with art 
94(1)(c) of the 1978 Constitution. However, the authors do not take into account that art 94 only requires 
simple majority, whereas Leyes Orgánicas require absolute majority of the legislative); Giulia Pinzauti, 'An 
Instance of Reasonable Universality. The Scilingo Case' (2005) 1100-1104 (Pinzauti counter-argues the 
possible obstacles for directly applying norms of international law: (i) the fact that the norm of international 
law lacks the determination of the penalty can be compensated by upholding a ‘broad notion’ of the 
principle of legality, so that domestic courts apply the international norm that defines the criminal offence 
and the national criminal law that determines the penalty of the underlying offence; (ii) the lack of 
specificity of customs is compensated by the case law of domestic and international courts; (iii) the fact of 
being lex non-scripta is compensated if the norm is ‘foreseeable and accessible’; (iv) the possibility of 
flexibilizing the notion of principle of legality in cases of prosecuting international crimes); Cristina 
Fernández-Pacheco Estrada, 'La jurisprudencia española en aplicación del principio de jurisdicción 
universal. El caso de la represión en Argentina' [2008] 112, 114-116 (Fernández-Pacheco claims that (i) the 
ordinary criminal offences do not reflect the ‘unlawfulness’ that has been committed; and (ii) the application 
of foreign domestic criminal law to an international perpetrator may cause more uncertainty than the 
application of international law and proposes interpreting the principle of legality as consisting in a nullum 
crimen sine iure (considering whether at the time of their commission there was a prohibition of that 
conduct under customary or conventional international law)); Carlos R Fernández Liesa, 'La aplicabilidad 
de la costumbre internacional en el derecho penal español' (2010) 83-90 (Fernández criticises that the 
interpretation of the Supreme Court diminishes the guarantes of the principle of legality, because it forces 
the interpretation of the definition of crimes). 
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to acts committed prior to its 1 October 2004 entry into force. This provision would be 

applicable only if it was more favourable to the offender.446 Second, irrespective of 

whether customary international law had already prohibited crimes against humanity at 

the time of committing the acts investigated, domestic courts could not directly apply 

international law. The enactment of domestic legislation implementing international 

norms must have taken place before the crime can be prosecuted. The Spanish legal order 

does not contemplate their direct effect. In this regard, article 7 of the ECHR447 was 

regarded as the lowest common denominator, which does not prohibit states from 

adopting a more stringent principle of legality for national courts' application of their 

domestic criminal law.448 Third, it is in accordance with the principle of legality to 

prosecute acts, such as murder and illegal detention in the Scilingo case, as ordinary 

crimes, as long as these acts were already punishable under domestic criminal law at the 

time of their commission. Accordingly, Scilingo was convicted for thirty crimes of 

murder and one crime of illegal detention.449 Fourth, international law that has not been 

implemented in Spain at the time of the commission of the acts shall be taken into account 

in the context of the interpretation and application of domestic law, as aiming at the 

effective protection of human rights, in accordance with article 10(2) of the 1978 

Constitution.450 Contextualizing the prosecuted acts, as being committed ‘within the 

context of crimes against humanity’, justifies prosecution under the principle of universal 

jurisdiction, even if the acts may only be prosecuted as ordinary crimes.451 It also justifies 

the determination of the severity of the sentence within the limits of penalties established 

by applicable domestic provisions.452 The Supreme Court also posed, but did not decide 

on, the question of whether or not it could affect the (non-)applicability of statutory 

limitations.453  

 

Thereby, the Supreme Court dismissed the broader formula nullum crime sine iure that 

had enabled the Audiencia Nacional (first instance) to convict for crimes against 

humanity, in application of the 2003 amendment of the 1995 Penal Code, based on the 

                                                 
446 Tribunal Supremo, Sala de lo Penal, sentencia 798/2007, de 1 de octubre, legal grounds 6, 8. 
447 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 1950, 
entered into force 3 September 1953) 213 UNTS 221 (hereinafter 'ECHR').  
448 Tribunal Supremo, Sala de lo Penal, sentencia 798/2007, de 1 de octubre, legal ground 6. 
449 ibid legal grounds 6, 8. 
450 ibid legal ground 6. 
451 ibid legal grounds 7, 8. 
452 ibid legal ground 6. 
453 ibid  



102 

 

direct application of international law in force at the time of the commission of the 

conducts prosecuted.454 

 

In the Alakrana case, which concerned the assault on 2 October 2009 of a fishing boat by 

an armed group, robbery of money and personal belongings and kidnapping of its crew 

for forty-seven days in the Indian Ocean, the Supreme Court followed its reasoning in 

Scilingo. In a judgment of 12 December 2011, the court qualified the conduct under 

investigation as ordinary crimes of illegal association, illegal detention, robbery with 

violence and crimes against moral integrity, and rejected the application of the crime of 

piracy, because it had been introduced in the 1995 Penal Code by means of a posterior 

amendment, in force since 23 December 2010.455 The 2010 amendment could not apply 

retroactively as it was not more favourable to the offenders.456 Neither did the Supreme 

Court cover such lacuna by applying the norms of customary international law defining 

the crime of piracy. Thus, this reasoning was followed, regardless of international law 

defining the crime of piracy in force at the time of the commission of the conduct under 

prosecution.457 

 

The paradox of this conception of the principle of legality is that it may result in tensions 

between the criminal liability of the individual and the international liability of the state, 

since the decision not to prosecute an international crime, because the conduct was not 

                                                 
454 Audiencia Nacional, Sala de lo Penal, Sección 3ª, sentencia 16/2005, de 19 de abril, legal ground 1. For 
a commentary on these two judgements, see Giulia Pinzauti, 'An Instance of Reasonable Universality. The 
Scilingo Case' (2005) 1100-1104; Alicia Gil Gil, 'La sentencia de la Audiencia Nacional en el caso Scilingo' 
[2005] 5-10; Alicia Gil Gil, Helmut Gropengiesser, and Teresa Manso Porto, Bases para la persecución 
penal de crímenes internacionales en España (2006) 106-107; Carmen Lamarca Pérez, 
'Internacionalización del Derecho Penal y principio de legalidad: el "Caso Scilingo"' [2007] 69, 71, 76-77; 
Francisco Bueno Arús, 'Fuentes y principios generales del Derecho Penal Internacional de nuestro tiempo 
(Reflexiones sobre la sentencia de la Audiencia Nacional en el Caso Scilingo)' [2007] 86-88, 90-91; Ángel 
Juan Nieto García, 'A vueltas con el principio de legalidad en el ámbito del Derecho Penal Internacional' 
[2008] 1451-1452; Cristina Fernández-Pacheco Estrada, 'La jurisprudencia española en aplicación del 
principio de jurisdicción universal. El caso de la represión en Argentina' [2008] 110-111; Manuel Ollé Sesé, 
Justicia universal para crímenes internacionales (2008) 219; Alicia Gil Gil, 'Principio de legalidad y 
crímenes internacionales. Luces y sombras en la sentencia del Tribunal Supremo en el caso Scilingo' (2009) 
391-409; Antoni Pigrau Solé, La jurisdicció universal i la seva aplicació a Espanya (2009) 127-128; 
Hernán Hormazábal Malarée, 'Crímenes internacionales, jurisdicción y principio de legalidad penal' (2013) 
272-278. 
455 Ley Orgánica 5/2010, de 22 de junio, por la que se modifica la Ley Orgánica 10/1995, de 23 de 
novembre, del Código Penal (BOE no 152, 23 June 2010), art 1(163-165). 
456 Tribunal Supremo, Sala de lo Penal, sentencia 1387/2011, de 12 de diciembre, legal ground 2. 
457 For the opinion of a scholar arguing in favour of the qualification of the conduct prosecuted as piracy, 
see Carlos R Fernández Liesa, 'La aplicabilidad de la costumbre internacional en el derecho penal español' 
(2010) 81-82. 
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included in domestic criminal legislation, may lead to a breach of the state’s international 

obligations.458 

 

3.3. Commentary on the subsumption carried out in the cases under consideration  

 

The structure of article 7 of the ICC Statute indicates that what distinguishes a crime 

against humanity from an ordinary crime (in the cases examined, homicide, torture, 

enforced disappearance, causing great suffering, or serious injury to body or to mental or 

physical health, or illegal detention) is the chapeau or general requirement that the acts 

of the accused have been ‘committed as part of a widespread or systematic attack directed 

against any civilian population, with knowledge of the attack’.459  

 

Likewise, the 1995 Penal Code allows for prosecution of crimes against humanity, in 

particular, for killing, injury, enforced disappearance, illegal detention, and torture.460 If 

not complying with the chapeau requirement of crimes against humanity,461 these acts 

may amount to an ordinary crime of homicide, injury, illegal detention with concealment 

of the whereabouts of the detainee (with enforced disappearance), illegal detention, or 

torture, which are the underlying domestic crimes.462 It should be noted that crimes 

against humanity were introduced and defined as a type of crime in the 1995 Penal Code 

by means of an amendment adopted in 2003, in force since 1 October 2004.463 

 

Spain's accession to the 1948 Convention on the Prevention and Punishment of the Crime 

of Genocide464 led to the official internal publication of the treaty on 8 February 1969.465 

The Convention’s definition of the crime of genocide became directly applicable by 

                                                 
458 See Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: Legal Possibilities, 
Obligations of the Spanish State and Duties towards the Victims' (2010) 253.  
459 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 
2187 UNTS 3 (hereinafter 'ICC Statute') art 7. 
460 1995 Penal Code, art 607bis(2)(1st, 3rd, 6th, 7th, 8th). 
461 1995 Penal Code, art 607bis(1). Note that when the elements of the crime against humanity concur, art 
607bis(2) applies, instead of the underlying ordinary crime, in accordance with the speciality of crimes 
against humanity (art 8 of the 1995 Penal Code). 
462 1995 Penal Code, arts 138ff, 147ff, 163ff, 174ff. 
463 Ley Orgánica 15/2003, de 25 de noviembre, por la que se modifica la Ley Orgánica 10/1995, de 23 de 
noviembre, del Código Penal (BOE no 283, 26 November 2003), art 1-160th. 
464 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, 
entered into force 12 January 1951) 78 UNTS 277 (hereinafter '1948 Genocide Convention'). 
465 Convenio para la prevención y la sanción del delito de genocidio aprobado por la Asamblea General de 
las Naciones Unidas el 9 de diciembre de 1948 (BOE no 34, 8 February 1969). 
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means of a Ley of 15 November 1971, which introduced the definition of the crime of 

genocide in the Spanish Penal Code.466 

 

War crimes were deficiently regulated in: (i) the 1882 Regulation of Military 

Campaign;467 (ii) the 1890 Military Justice Code, as delitos contra el derecho de gentes, 

devastación y saqueo (crimes against the law of nations, devastation, and looting);468 (iii) 

the 1888 Penal Code of the Marine, as delitos contra el derecho de gentes (crimes against 

the law of nations),469 with the two latter being replaced by the 1945 Military Justice 

Code;470 (iv) the 1932 Penal Code;471 and (v) in exceptional and ad hoc ordinances and 

edicts issued by the competent authorities. The lacunae were completed with the 

international treaties subscribed by Spain.472 At the time of the 1936-1939 armed conflict, 

the regulations applicable to aircrafts had not yet been codified.473 War crimes, named as 

delitos contra las personas y bienes protegidos en caso de conflicto armado (crimes 

against persons and property protected in the case of armed conflict) were included in the 

1995 Penal Code (original text) in arts 608-614. 

 

Even if the cases under consideration fulfil the elements of crimes against humanity, it is 

beyond discussion that Spanish courts must not apply a version of the Penal Code 

subsequent to the commission of the facts that is to the detriment of the offender. A legal 

qualification of the conduct under investigation as crimes against humanity, as defined in 

article 607bis(2) of the current 1995 Penal Code, would breach the principle of legality, 

unless such definition of crimes against humanity provided the offenders with a less 

severe penalty, which requires the corresponding comparison. This comparison 

undoubtfully leads to the non-application of the type of crimes against humanity, as the 

2003 amendment was a case of new criminalisation. 

                                                 
466 Ley 44/1971, de 15 de noviembre, sobre reforma del Código Penal (BOE no 274, 16 November 1971), 
art 2(1). 
467 Ley de 5 de enero de 1882 del Reglamento para el servicio de campaña (Gaceta de Madrid no 8, 8 
January 1882). 
468 Ley de 27 de septiembre de 1890 (Gaceta de Madrid no 277, 4 October 1890), arts 231-236. 
469 Real Decreto de 24 de agosto de 1888 del Código Penal de la Marina de Guerra (Gaceta de Madrid no 
249, 5 September 1888), arts 126-127. 
470 Ley de 17 de julio de 1945 por la que se aprueba y promulga el Código de Justicia Militar (BOE no 201, 
20 July 1945), arts 279-285. 
471 1932 Penal Code, arts 142-143 (piracy). 
472 Antonio Quintano Ripollés, Tratado de derecho penal internacional e internacional penal (1955-57) 
535-543. 
473 ibid 540. 
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In the cases under consideration, except for the 1937-1939 aerial bombardments against 

Barcelona case and initially the 1937 aerial bombardments against Durango case, the 

corresponding courts complied strictly with the requirements of the principle of legality 

as interpreted in the case law of the Constitutional Court and the Supreme Court. The 

corresponding courts qualified the conducts prosecuted in accordance with the Penal 

Code in force at the time of the commission of the crimes, using ordinary types of crimes 

and in some cases expressly dismissing the possibility of a subsumption in an 

international crime.474  

 

However, with regard to the discriminatory convictions of LGBT case, it is to be noted 

that the compliance with the repressive legislation does not by itself exclude the criminal 

nature of the conduct and subsumption of the conduct in the crime of illegal detentions. 

                                                 
474 Regarding the above-mentioned proceeding in Argentina (proceeding referenced to as causa Nro. 
4591/2010), the investigating judge has stated that 'custom is admissible as a source of punitive law. This 
was upheld by the Supreme Court in "Arancibia Clavel" and later in "Simón"' (Juzgado Criminal y 
Correccional Federal 1, decision of 18 September 2013, at 150; author's translation). However, she has so 
far qualified the investigated acts in accordance with domestic criminal law (the Penal Code of Argentina) 
- as crimes of torture; aggravated homicide; attempted aggravated homicide; and abduction of minor - and 
she has expressly added, in compliance with the lex mitior, '[t]his is notwithstanding the application of more 
lenient penalties, if any, if they result from the sanctions provided for in the Criminal Code at the time of 
the commission of the acts' (Juzgado Criminal y Correccional Federal 1, decision of 18 September 2013, at 
200-201; Juzgado Criminal y Correccional Federal 1, decision of 30 October 2014, at 213-217; author's 
translation). Thus, the investigating judge has not attempted to qualify the investigated acts as crimes 
against humanity with the direct application of international law. In the same sense, in the criminal 
proceedings on the repression suffered by political dissidents during the authoritarian regime in Argentina 
of 1976-1983, the cases were qualified in accordance with the criminal law in force in Argentina at the 
time, excluding, thus, a qualification of the facts as crimes against humanity. For instance, in the Simón 
case, (i) the abduction of the baby of the disappeared political dissidents was qualified as crime of 
suppression and assumption of civil status and identity, crime of abduction of children, and crime of forgery 
of public documents of the Argentina Penal Code; and (ii) the torture and enforced disappearance suffered 
by the parents was qualified as aggravated illegal detention (with violence or threats longer than a month), 
illegal detention and ill-treatment committed by public servant, and crime of torture committed by public 
servant or private individual, aggravated if causing injury or death, all as provided in the Argentina Penal 
Code. No ex post facto provision on crimes against humanity was applied (Simón, Julio Héctor y otros s/ 
privación ilegítima de la libertad, etc. -causa Nº 17.768, Recurso de Hecho, S. 1767. XXXVIII, decision of 
14 June 2005, considerandos 1 and 4). The same has been followed in other cases (eg Mazzeo, Julio Lilo y 
otros s/ rec. De casación e inconstitucionalidad, decision of 13 July 2007, considerando 9; Gualtiri 
Rugnone de Prieto, Emma Elidia y otros s/ sustracción de menores de 10 años – causa nº 46785- S.C.G. 
1015; L. XXXVIII.- dictamen de la Procuración General de la Nación, 19 febrero 2002, point IV; G. 291. 
XLIII, Gualtieri Rugnone de Prieto, Emma Elidia y otros s / sustracción de menores de 10 años, decision 
of 11 August 2009, concerning pregnant woman missing since 29 April 1976, considerando 11, 41, 51; G. 
1025. XXXVIII Gualtieri Rugnone de Prieto, Emma Elidia y otros s/ sustracción de menores de 10 años – 
causa nº 46/85 A-, decision of 11 August 2009, considerandos 4, 7, 9; G. 720. XLII Gómez, Francisco y 
otros s/ sustracción de menores de 10 años, decision of 30 June 2009, considerandos 1, 2; V. 356 XXXVI. 
Vázquez Ferrá, Evelin Karina s/ incidente de apelación, decision of 30 September 2003, Corte Suprema de 
Justicia de la Nación, considerandos 3, 4; A. 533 XXXVIII. Recurso de hecho. Arancibia Clavel, Enrique 
Lautaro s/ homicidio calificado y asociación ilícita y otros -causa nº 259-, Corte Suprema de Justicia de 
la Nación, 24 agosto 2004, considerando 1, 2, 3, 4, 5). 
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The legal qualification of the investigated 1937-1939 aerial bombardments executed by 

Italian military as war crimes of article 608 of the 1995 Penal Code proposed by the 

Audiencia Provincial of Barcelona, claiming that that type of aerial bombardment was 

prohibited by the international law of the time, however, would be correct by virtue of the 

lex mitior. This is because the penalty corresponding to the applicable article 611 of the 

1995 Penal Code (between ten and fifteen years of imprisonment) is less severe than the 

criminal offence under articles 232 and 233 of the 1890 Military Justice Code (from thirty 

years to death sentence, unless article 232 was deemed applicable, which had a less severe 

penalty).  

 

The legal qualification of the investigated 1937-1939 aerial bombardments as crimes 

against humanity proposed by the Audiencia Provincial of Barcelona is based on a 

conception of the principle of legality, nullum crimen sine iure, that was followed by the 

Audiencia Nacional in its first instance judgment in the Scilingo case, and expressly 

dismissed by the Supreme Court on appeal. Due to the content of the principle of legality 

as conceived in Spanish criminal law, it would be irrelevant to examine the state of 

international law at the time of the conduct under investigation. As said above, articles 7 

and 65 of the 1931 Constitution do not allow the direct application of international law 

defining crimes against humanity to acts that occurred before the transposition of these 

international norms into the domestic criminal legislation, due to their being non-self-

executing.475 

                                                 
475 There is controversy on this point in the literature. Concerning the cases under consideration, and sharing 
the opinion that a retroactive qualification of the investigated acts as crimes against humanity breaches the 
principle of legality, see Alicia Gil Gil, 'España' (2009) 486, 491-493; Alicia Gil Gil, La justicia de 
transición en España. De la amnistía a la memoria histórica (2009) 88, 114-117, 121-125, 130-131, 135, 
159-160, 160 fn 377; Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes cometidos 
durante la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto planteadas por el 
Auto 16 de octubre de 2008' [2009] 6-8; Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco 
Regime: Legal Possibilities, Obligations of the Spanish State and Duties towards the Victims' (2010) 244-
253; Alicia Gil Gil, 'Justicia transicional en España' (2010) 157, 166-169; Angela M Guarino, 'Chasing 
Ghosts: Pursuing Retroactive Justice for Franco-Era Crimes Against Humanity' (2010) 77-78, 81; Alicia 
Gil Gil, 'Justicia transitional en España. Cuatro años de vigencia de la Ley de Memoria Histórica' [2011] 
161-162, 174-176; Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del 
caso español' [2012] 81-83; Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, 
Historical Memory and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 133, 139-
140. However, Zapico highlights the tension between the criminal liability of the individual and the 
international liability of the state in the case of not prosecuting international crimes because the conduct 
was not defined in the domestic criminal legislation and demands in these cases that the state looks for 
alternative interpretations that allow prosecution. 
Also on these cases, and opposed to my opinion, see Margalida Capellà i Roig, 'Las "Desapariciones 
forzadas" en España durante la guerra civil y el franquismo: Violaciones y crímenes de derecho 
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Another issue, as pointed out by some scholars, is whether deciding not to prosecute due 

to this strict conception of the principle of legality may lead to the international liability 

of the Spanish state (see below).476 

 

A far greater discussion arises with the legal qualification of disappearances in the 1936-

1951 enforced disappearances case and the stolen babies cases. Enforced disappearances 

committed since 1936 were covered by the definition of the crime of illegal detention 

stipulated in the 1932 Penal Code, in the aggravated form of a detention lasting more than 

twenty days,477 where the greater damage to the protected legal interest is due to the 

                                                 
internacional sin reparación ni castigo' (2006) 17-21; Javier Chinchón Álvarez, 'Examen del Auto del 
Juzgado de Instrucción nº 5 de la Audiencia Nacional por el que se acepta la competencia para investigar 
los crímenes contra la humanidad cometidos en la guerra civil y el franquismo' [2008] 3; Miguel Ángel 
Rodríguez Arias, 'Las fosas de Franco y la diligencias debida del Estado ante el crimen de desaparición 
forzada a la luz de la jurisprudencia de la Corte Interamericana de Derechos Humanos' (2008) 73-74; 
Miguel Ángel Rodríguez Arias, El caso de los niños perdidos del franquismo. Crimen contra la humanidad 
(2008) 21, 70-79, 93-105, 250-253, 263-267; Miguel Ángel Rodríguez Arias, 'La nueva ley "de la memoria" 
y la vulneración de los artículos 2 y 13 del Convenio Europeo para la Protección de los Derechos Humanos 
en el caso de los desaparecidos' (2008) 69; César Estirado, 'Perseguibilidad penal de los crímenes del 
franquismo. Aplicación del derecho penal internacional al caso español. Antecedentes judiciales en España 
y en el extranjero' (2009) 125-127; Ramón Sáez Valcárcel, 'Justicia transicional y España. ¿Se puede juzgar 
la historia?' (2009) 101-102; Ramón Sáez Valcárcel, 'Los jueces y el aprendizaje de la impunidad, a 
propósito de los crímenes del franquismo' [2010] 49-51; Javier Chinchón Álvarez, El tratamiento judicial 
de los crímenes de la Guerra Civil y el franquismo en España. Una visión de conjunto desde el derecho 
international (2012) 100-106; Javier Chinchón Álvarez, Lydia Vicente Márquez, and Alicia Moreno Pérez, 
'Algunos comentarios críticos sobre los argumentos y conclusiones jurídico-internacionales del Tribunal 
Supremo español en la Sentencia de 27 de febrero de 2012' (2012) 105-111; Antonio Doñate Martín, 'Las 
denuncias por las desapariciones forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 5' 
(2012) 192-193, 251-260, 265-267. Capellà, Chinchón, Rodríguez, Estirado, Sáez, and Doñate argue that 
the cases here analysed may be qualified as war crimes or crimes against humanity, because pre-existing 
norms of international law defined these categories of crimes, in light of the automatic reception of 
international law according to the 1931 Constitution or in light of the conception of the principle of legality 
in arts 15(2) of the ICCPR and 7(2) of the ECHR. Doñate and Sáez argue that the permanent and ongoing 
commission of the crime of enforced disappearance allows a subsumption in the definition of crimes against 
humanity of current art 607bis of the 1995 Penal Code. Rodríguez argues that this permanent and ongoing 
consummation allows the applicability of the ICC Statute. He suggests that the enforced disappearances, in 
ongoing consummation beyond 1 July 2002, should be investigated by the ICC, given the strict conception 
of the principle of legality of the Spanish case law, by virtue of the complementarity principle. 
476 See Javier Chinchón Álvarez, 'La actuación de la Audiencia Nacional en la investigación y juicio de los 
crímenes contra la humanidad cometidos en la Guerra Civil y el franquismo (Del Auto de 16 de octubre a 
la decisión del Pleno de la Sala de lo Penal de 2 de diciembre de 2008)' [2009] 11; Mónica Zapico Barbeito, 
'¿Se pueden/deben investigar los crímenes cometidos durante la guerra civil española y la dictadura 
franquista? Algunas cuestiones al respecto planteadas por el Auto 16 de octubre de 2008' [2009] 8, 19; 
Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: Legal Possibilities, Obligations 
of the Spanish State and Duties towards the Victims' (2010) 253; Javier Chinchón Álvarez, Lydia Vicente 
Márquez, and Alicia Moreno Pérez, 'Algunos comentarios críticos sobre los argumentos y conclusiones 
jurídico-internacionales del Tribunal Supremo español en la Sentencia de 27 de febrero de 2012' [2012] 
105-111. 
477 1932 Penal Code, arts 474-475.  
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lengthier deprivation of liberty.478 The aggravated circumstance of the ‘concealment of 

the whereabouts of the detained person’ was not re-introduced479 as an aggravated form 

of the crime of illegal detention until the 1944 Penal Code,480 which came into force on 3 

February 1945.481 The subsequent 1963 and 1973 Penal Codes kept this aggravated form 

of illegal detention.482 The punishment of this aggravated form has been kept in the 1995 

Penal Code, as adopted in the original text of 1995 (article 166),483 and as appearing in 

the amendment of 2015 (article 166(1)).484 

 

According to the definition of the crime of illegal detention in the 1932 and 1944 Penal 

Codes, only the ‘private individual’ (‘el particular’) could be held criminally liable for 

the crime of illegal detention. The Supreme Court’s case law has declared that the concept 

of ‘private individual’ in crimes of illegal detention may include ‘either a private 

individual or (…) a public servant that is placed outside the scope of his or her powers, 

in light of the concurring circumstances, due to lack of competence, following a private 

rationale, or greatly exceeding his or her powers’, from the beginning of or during the 

detention.485 Otherwise, public servants or authorities that carried out a detention in the 

                                                 
478 See Gerardo Landrove Díaz, Detenciones ilegales y secuestros (1999) 185; José Luis Manzanares 
Samaniego, 'La reforma de la detención ilegal en el Anteproyecto de 2012 (El artículo 166 del Código 
Penal)' [2013] 5, where the authors argue that if the aggravated form of the crime of illegal detention with 
enforced disappearance was not defined in the 1932 Penal Code, such conducts could be subsumed in other 
forms of the crime of illegal detention, possibly in the aggravated form due to the passing of time. Similarly, 
see Alejandro Groizard y Gómez de la Serna, El Código Penal de 1870 concordado y comentado, vol 5 
(1893) 632, where the author argues that if there was no evidence of the disappearance, the conduct could 
be subsumed in other forms of illegal detention. See also Ignacio Muñagorri Laguía, 'La "construcción" del 
delito de detención ilegal con desaparición forzada. La jurisprudencia constitucional y el artículo 483 del 
Código Penal' (1992) 112. 
479 The Spanish Penal Codes had traditionally defined the crime of illegal detention aggravated due to 
enforced disappearance in the section of ‘crimes against freedom and security’, and subsections on ‘illegal 
detentions’ and ‘abduction of minors’. See Real Decreto of 19 March 1848 (Gaceta de Madrid no 4942, 26 
March 1848), art 403; Ley of 17 June 1870 (Gaceta de Madrid no 243, 31 August 1870), art 503; and Real 
Decreto-Ley no 1596, 8 September 1928 (Gaceta de Madrid no 257, 13 September 1928) (hereinafter '1928 
Penal Code'), art 667. The 1932 Penal Code was the first and the last Spanish Penal Code that did not 
include this aggravated form of the crime of illegal detention, whose high penalty was broadly criticised by 
scholars for assuming the death of the missing person. 
480 1944 Penal Code, arts 480-481, 483. 
481 María Pilar Mirat Hernández, Detenciones ilegales (Artículo 163 del Código penal) (2001) 98. 
482 1963 Penal Code, arts 480-481, 483; 1973 Penal Code, arts 480-481, 483. 
483 1995 Penal Code (as appearing in the original text, in force since 24 May 1996), arts 163, 166. 
484 Ley Orgánica 1/2015, de 30 de marzo, por la que se modifica la Ley Orgánica 10/1995, de 23 de 
noviembre, del Código Penal (BOE no 77, 31 March 2015), in force since 1 July 2015, art 1. 
485 Tribunal Supremo, sentencia de 25 de junio de 1990, legal ground 1. Author’s translation. Ignoring this 
nuance and reaching an absurd conclusion, see Alicia Gil Gil, 'España' (2009) 493; Alicia Gil Gil, La 
justicia de transición en España. De la amnistía a la memoria histórica (2009) 134, 160; Alicia Gil Gil, 
'Justicia transicional en España' (2010) 158-159, 169; Alicia Gil Gil, 'Justicia transitional en España. Cuatro 
años de vigencia de la Ley de Memoria Histórica' [2011] 162, 178, where Gil states that this type of crime 
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performance of their duties and within the sphere of their competences, pursuing a public 

aim from the beginning and during the whole detention, but where such detention was 

conducted outside the cases or without all the requirements legally provided,486 would be 

punished under article 198 of the 1932 Penal Code for a delito cometido por los 

funcionarios públicos con infracción de los deberes constitucionales (crime committed 

by public servants in violation of constitutional duties) or under article 184 of 1944 Penal 

Code for a delito cometido por los funcionarios públicos contra el ejercicio de los 

derechos de la persona reconocidos por las leyes (crime committed by public servants 

against the exercise of the individual rights recognised by law). 
 

The 1995 Penal Code follows the same idea. For cases of illegal detention without 

enforced disappearance, there is a basic form of the crime of illegal detention, if the 

perpetrator acts as a mere private individual (article 163(1)), and the aggravated form of 

illegal detention for the perpetrator being an authority or public servant (article 167). The 

latter applies if the public servant or authority carries out the detention taking advantage 

of his or her public functions or position. The difference between article 167 and article 

530 (equivalent to former articles 198 or 184) is based on the interpretation of the words 

‘mediando causa por delito’ (with the existence of a crime), namely whether the detention 

is arbitrary in light of the legislation regulating legal detentions.487 The 2015 amendment 

of the 1995 Penal Code has simplified the question for cases of enforced disappearance: 

the aggravated form of illegal detention of article 167 applies if a public servant, public 

authority, or private individual acting with the authorisation, support or acquiescence of 

state authorities, commits enforced disappearance, regardless of whether the detention 

was motivated by the existence of a crime (article 167(2)). 

 

                                                 
could not be committed by public authorities and public servants in any case, being only applicable to them 
the milder criminal offences of art 198 of the 1932 Penal Code or art 184 of 1944 Penal Code. 
486 Tribunal Supremo, sentencia de 25 de junio de 1990, legal grounds 1-2; Antonio Quintano Ripollés, 
Comentarios al Código Penal (1966) 874; María Pilar Mirat Hernández, Detenciones ilegales (Artículo 
163 del Código penal) (2001) 139-146, 202-207; María Ángeles Rueda Martín, 'Caso "El Nani"' (2011) 3-
4. 
487 For the legal definition of ‘authority’ and ‘public servant’, see 1995 Penal Code, art 24. On the 
differences among arts 163(1), 167 and 530, see Ramon Ragués i Vallès, 'Delitos contra la libertad' (2015) 
96-97, 100-102; Joan J Queralt Jiménez, Derecho penal español. Parte especial (2015) 207-208; Elena 
Górriz Royo, 'Detenciones ilegales y secuestros sin dar razón del paradero de la persona detenida (Art. 166 
CP) y practicados por autoridad o funcionario público (Art. 167 CP)' (2015) 536-537, 539; Carlos Vázquez 
Iruzubieta, Código Penal Comentado (Actualizado por las Leyes Orgánicas 1/2015, de 30 de marzo y 
2/2015, de 30 de marzo) (2015) 300; Francisco Muñoz Conde, Derecho Penal. Parte Especial (2015) 149, 
157. 



110 

 

The investigating judge of the 1936-1951 enforced disappearances, as well as the public 

prosecutors and the Audiencia Provincial of Madrid and Barcelona in the stolen babies 

cases argued that the corresponding investigations were dealing with permanent crimes 

(delitos permanentes). In fact, case law and scholars, even before the promulgation of the 

Penal Code in force during the Second Republic, have traditionally considered illegal 

detention as a criminal offence consummated when the result of deprivation of liberty 

takes place, with the concurrence of all elements of the crime, making it a permanent 

crime, in the sense that the consummation of the crime and the unlawful state (estado 

antijurídico) created continue beyond the initial moment of consummation, in the event 

of and during the continuation of the state of illegal detention, since the affected protected 

legal interests continue to be damaged.488  

 

The aggravated form of the crime of illegal detention with concealment of the 

whereabouts of the detainee (with enforced disappearance) of article 166(1) may only be 

applied if the perpetrator, once detained, prosecuted, tried and before the judgment being 

issued for a crime of illegal detention, still conceals the whereabouts of the victim, in the 

sense that the victim has not appeared alive or dead as a result of the information provided 

by the perpetrator, any third person, or the police, because the reason for the aggravation 

is the disappearance of the detainee. If before or during the trial, it is proven that there 

                                                 
488 See Salvador Viada y Vilaseca, Código Penal reformado de 1870 concordado y comentado (1874) 208 
(referring to illegal detentions as ‘delitos sucesivos’ (successive crimes)); Salvador Viada y Vilaseca, 
Código Penal reformado de 1870 con las variaciones introducidas en el mismo por la ley de 17 de julio de 
1876 concordado y comentado (1890) 573-574; Miguel Polaino Navarrete, El delito de detención ilegal 
(1982) 143-150, 199; Rocío Cantarero Bandrés, Problemas penales y procesales del delito continuado 
(1990) 51; Octavio García Pérez, 'Delitos de sospecha: principio de culpabilidad y derecho a la presunción 
de inocencia. Los artículos 483 y 485 CP' (1993) 658; Gonzalo Rodríguez Mourullo and Agustín Jorge 
Barreiro, Comentarios al Código penal (1997) 465-466; José Luis Díez Ripollés, Luis Gracia Martín, and 
Carlos María Romeo Casabona, Comentarios al Código Penal, parte especial (1997) 731-732; Gerardo 
Landrove Díaz, Detenciones ilegales y secuestros (1999) 67-68; Manuel Quintanar Díez, 'Artículo 163' 
(1999) 42; María Pilar Mirat Hernández, Detenciones ilegales (Artículo 163 del Código penal) (2001) 159-
160, 166-173; Enrique Orts Berenguer and José Luis González Cussac, Compendio de derecho penal (parte 
general y parte especial) (2004) 438-439; Bernardo del Rosal Blasco, Derecho penal español: parte 
especial (2004) 181; Concha Carmona Salgado and Manuel Cobo del Rosal, Derecho penal español. Parte 
especial (2004) 175-176; Tomás Salvador Vives Antón, Derecho penal. Parte especial (2008) 161; Carmen 
Lamarca Pérez, Derecho penal. Parte especial (2010) 111-112; Mirentxu Corcoy Bidasolo and Santiago 
Mir Puig, Comentarios al Código penal. Reforma LO 5/2010 (2011) 381; Ramon Ragués i Vallès, 'Delitos 
contra la libertad' (2011) 87; Ramon Ragués i Vallès, 'Delitos contra la libertad' (2015) 97; Rafael Rebollo 
Vargas, 'Detenciones ilegales y secuestros' (2011) 326-327; Gonzalo Quintero Olivares, Fermín Morales 
Prats, and Josep Maria Tamarit Sumalla, Comentarios al Código penal español (2011) 1012-1014; Carmen 
Lamarca Pérez, 'Delitos contra la libertad' (2012) 130-131; Miguel Polaino Navarrete, Lecciones de 
Derecho Penal Parte general (2013) 145-147; Francisco Muñoz Conde, Derecho Penal. Parte Especial 
(2015) 151; Joan J Queralt Jiménez, Derecho penal español. Parte especial (2015) 212; Luis Rodríguez 
Ramos and others, Código Penal (concordado y comentado con jurisprudencia) y leyes penales especiales 
y complementarias (2015) 892. 



111 

 

was no illegal detention before the homicide of the victim, the aggravated form of the 

crime of illegal detention with concealment of the whereabouts of the detainee of article 

166(1) would not be applicable.489 If before or during the trial, it was proven that the 

detainee died or was killed (or for example injured) during the detention, the aggravated 

form of the crime of illegal detention with concealment of the whereabouts of the victim 

of article 166(1) would not be applicable, but the accused could be convicted for another 

form of the crime of illegal detention (the basic form or probably article 163(3)), 

concurring (concurso real de delitos), if the elements of the crime were fulfilled, with the 

crime of homicide of articles 138-143, because the crime of illegal detention with 

disappearance is merged into the crime of homicide (absorción de la desaparición por el 

resultado de muerte). A conviction for both articles 166(1) and 138-143 could breach the 

right not to make self-incriminating statements, the presumption of innocence or non bis 

in idem, of article 24(2) of the 1978 Constitution. There is no consensus among scholars 

on what happens when the detainee is found alive or dead after the conviction under 

article 166(1) is final, because the perpetrator concealed the whereabouts of the victim 

before and during the trial. MUÑOZ CONDE, LANDROVE and LAMARCA hold that 

if the detainee appears alive or dead after being the conviction under article 166(1) final, 

because the perpetrator concealed the whereabouts of the detainee before and during the 

trial, the conviction could not be reviewed, and additionally, if there were evidence that 

the detainee had been killed or been a victim of any other crime, a new proceeding to 

prosecute this offence could be instituted. QUERALT, QUINTERO and GÓRRIZ 

consider that the conviction for article 166(1) could be reviewed, and, if there were 

evidence that the detainee had been victim of any other crime, such as a homicide, a new 

proceeding could be instituted to investigate this new offence.490 The Supreme Court case 

law supports the first view: 

                                                 
489 This qualification would have consequences for the extinction of the criminal liability due to the 
(immediate) application of the statute of limitations. See Alicia Gil Gil, La justicia de transición en España. 
De la amnistía a la memoria histórica (2009) 134, 134 fn 331, 161; Josep Tamarit Sumalla, 'Los límites de 
la justicia transicional penal: la experiencia del caso español' [2012] 85, 91. 
490 See Tribunal Supremo, Sala de lo Penal, sentencia de 25 de junio de 1990, where the torture inflicted on 
a suspect of robbery while being interrogated in a police station in 1983, his subsequent disappearance 
(forever) under police custody, and forgery of documents to pretend that the detainee escaped was punished 
with the crimes of forgery, illegal detention with enforced disappearance (art 483 of 1973 Penal Code), and 
torture with result of injury, among others. See Audiencia Provincial de Burgos, Sección 1ª, sentencia 
15/2009, de 13 de marzo, where the ill-treatment, threats and disappearance (forever, despite the fact that 
her jewelry was found) of a woman in the hands of her husband in 2004 led to a conviction for the crime 
of injury, the crime of frequent family violence, misdemeanours of threats, and crime of illegal detention 
with enforced disappearance (arts 163.1 and 3 and 166 of 1995 Penal Code). See Audiencia Provincial de 
Cantabria, Sección 2ª, sentencia 10013/2004, de 3 de junio, dealing with a case where evidence was found 
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‘[The accused] is condemned for a real fact that is not questioned: the non-release of the 

one illegally detained. (...) the conviction is not built on the basis of conjecture or 

supposition in relation to what might have happened. (...) it is said, much more simply that 

the legislative forecasts of the provision containing a qualified offence were fulfilled, not 

by the death of the detainee, but by the malicious circumstances that accompanied the 

arrest. (...) There is no such thing as presumption, but some facts have been proven to move 

into the category of an aggravated form of the crime of illegal detention. That is why, (...) 

the disappearance is punished regardless of the subsequent vicissitudes of the missing 

person that nothing would affect the crime itself, including the assumption that the person 

lives, precisely because the conviction has nothing to do with his or her death’491 

 

This is in line with the reasoning of the investigating judge of the 1936-1951 enforced 

disappearances, as well as the public prosecutors492 and the Audiencia Provincial of 

Madrid and Barcelona in the stolen babies cases, who held that the permanent crimes of 

illegal detention with enforced disappearance had ongoing consummation that would only 

end with the search, locating, exhumation where appropriate, and identification of 

                                                 
that in 1998 a man had been beaten, locked in the boot of a car, robbed and made disappear (forever, having 
found blood in the boot and backseat and personal items), the court did not regard as proven that the victim 
was killed, leading to a conviction for a crime of illegal detention with enforced disappearance (arts 163(1) 
and 166 of the 1995 Penal Code), robbery, and injuries. See Tribunal Supremo, Sala de lo Penal, Sección 
1ª, sentencia 12/2017, de 19 de enero, where it was regarded as proven that in 2011 a woman was killed, 
having her body been hidden and lasting her disappearance, given the circumstancial evidence (rests of 
blood in the perpetrator’s house), being the conviction for a crime of manslaughter. See Joaquín Francisco 
Pacheco, El Código Penal concordado y comentado (1881) 259; Alejandro Groizard y Gómez de la Serna, 
El Código Penal de 1870 concordado y comentado (1893) 632-634; Antonio Quintano Ripollés, 
Comentarios al Código Penal (1966) 876-877, 880; Federico Bello Landrove, 'Consideraciones acerca de 
los delitos de rapto y detenciones ilegales agravados de sospecha' (1978) 179; Juan Muñoz Sánchez, El 
delito de detención (1992) 285; José Luis Díez Ripollés, Luis Gracia Martín, and Carlos María Romeo 
Casabona, Comentarios al Código Penal, parte especial (1997) 755-758; Gerardo Landrove Díaz, 
Detenciones ilegales y secuestros (1999) 81-84, 171-186; María Pilar Mirat Hernández, Detenciones 
ilegales (Artículo 163 del Código penal) (2001) 199-202; Enrique Orts Berenguer and José Luis González 
Cussac, Compendio de derecho penal (parte general y parte especial) (2004) 440; Tomás Salvador Vives 
Antón, Derecho penal. Parte especial (2008) 169-170; Carmen Lamarca Pérez, Derecho penal. Parte 
especial (2010) 113, 123; Rafael Rebollo Vargas, 'Detenciones ilegales y secuestros' (2011) 339; Gonzalo 
Quintero Olivares, Fermín Morales Prats, and Josep Maria Tamarit Sumalla, Comentarios al Código penal 
español (2011) 360, 1023-1024, 1029; Carmen Lamarca Pérez, 'Delitos contra la libertad' (2012) 132-133, 
143; Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and 
Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 144-145; Elena Górriz Royo, 
'Detenciones ilegales y secuestros sin dar razón del paradero de la persona detenida (Art. 166 CP) y 
practicados por autoridad o funcionario público (Art. 167 CP)' (2015) 526, 528-529; Francisco Muñoz 
Conde, Derecho Penal. Parte Especial (2015) 152-156; Joan J Queralt Jiménez, Derecho penal español. 
Parte especial (2015) 211, 220-222; Eduardo Ramón Ribas, 'La reforma de la detención ilegal' (2015) 353-
360; Luis Rodríguez Ramos and others, Código Penal (concordado y comentado con jurisprudencia) y 
leyes penales especiales y complementarias (2015) 897.  
491 Tribunal Supremo, sentencia de 25 de junio de 1990, legal ground 3. Author’s translation.  
492 With the exception of the proceedings corresponding to the above-referred Audiencia Provincial de 
Madrid, Seccion 5ª, auto 4111/2012, de 12 de noviembre. 
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victims, or when the corresponding public authorities carried out an investigation and 

provided an official account of the whereabouts of the missing persons; or when the 

disappeared victims that are still alive gained knowledge of their true identity. This 

position conforms to the jurisprudence of human rights bodies,493 and the international 

instruments on enforced disappearance.494 Likewise, this has been reiterated regarding 

the enforced disappearances under the Francoist regime.495 

 

Opposed to these views, the Audiencia Provincial of Bizkaia and Cádiz argued that the 

consummation of the permanent crime of illegal detention committed against minors lasts 

until the minor reaches the legal age of majority, and the Supreme Court argued that the 

‘permanence of the crime is a fiction contrary to juridical logic’, since ‘it is not reasonable 

to argue that an individual illegally detained in 1936 might have continued to be detained’ 

until today. Both positions are based on an incorrect conception of the legal interests 

protected by the crime of illegal detention with enforced disappearance. The Committee 

on Enforced Disappearances (hereinafter ‘CED’) and the UN Working Group on 

Enforced or Involuntary Disappearances (hereinafter ‘UNWGEID’) expressly criticised 

this opinion of the Supreme Court.496 

 

                                                 
493 Eg Velásquez Rodríguez v Honduras (judgement) Inter-American Court of Human Rights Series C no 4 
(29 July 1988) para 155; Gomes Lund et al (‘Guerrilha do Araguaia’) v Brazil (judgement) Inter-American 
Court of Human Rights Series C no 219 (24 November 2010) para 104; Varnava and others v Turkey, 
applications nos 16064/90, 16065/990, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 
16073/90, Grand Chamber, judgement, 18 September 2009, para 148; Norma Yurich v Chile, HRC 
Communication no 1078/2002, UN Doc CCPR/C/85/D/1078/2002, 2 November 2005, para 6.4. 
494 Declaration on the Protection of All Persons from Enforced Disappearance, UNGA Res 47/133 (18 
December 1992) UN Doc A/RES/47/133 (hereinafter ‘1992 Declaration’) art 17(1); Inter-American 
Convention on Forced Disappearance of Persons (adopted 9 June 1994, entered into forced 28 March 1996) 
(1994) OAS Treaty Series no 68, 33 ILM 1429 (hereinafter ‘1994 Inter-American Convention’) art 3; 
International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 
December 2006, entered into force 23 December 2010) 2716 UNTS 3 (hereinafter ‘2006 Enforced 
Disappearance Convention’) art 88(1)(b).  
495 CED ‘Concluding observations on the report submitted by Spain under article 29, paragraph 1, of the 
Convention’ (12 December 2013) UN Doc CED/C/ESP/CO/1 para 12; UNHRC ‘Report of the Working 
Group on Enforced or Involuntary Disappearances. Addendum. Mission to Spain’ (2 July 2014) UN Doc 
A/HRC/27/49/Add.1 paras 16, 39, 41, 47, 65, 67(e); UNHRC ‘Report of the Special Rapporteur on the 
promotion of truth, justice, reparation and guarantees of non-recurrence, Pablo de Greiff. Mission to Spain’ 
(22 July 2014) UN Doc A/HRC/27/56/Add.1 para 72; CAT, ‘Concluding observations on the sixth periodic 
report of Spain' (29 May 2015) UN Doc CAT/C/ESP/CO/6 para 15. 
496 CED ‘Concluding observations on the report submitted by Spain under article 29, paragraph 1, of the 
Convention’ (12 December 2013) UN Doc CED/C/ESP/CO/1 para 11; HRC ‘Report of the Working Group 
on Enforced or Involuntary Disappearances. Addendum. Mission to Spain’ (2 July 2014) UN Doc 
A/HRC/27/49/Add.1 para 39. See also UNHRC ‘Report of the Special Rapporteur on the promotion of 
truth, justice, reparation and guarantees of non-recurrence, Pablo de Greiff. Mission to Spain’ (22 July 
2014) UN Doc A/HRC/27/56/Add.1 para 72, where the Special Rapporteur expresses 'concern' because 
during his visit, Spanish authorities shared the Supreme Court's opinion. 
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The protected legal interests of the crime of illegal detention are indicated in the name of 

the section of the Penal Code defining such types of crimes, that is ‘crimes against 

freedom and security’.497 Particularly with regard to the aggravated form of illegal 

detention with enforced disappearance, case law interprets that its protected legal interest 

is not the life of the detainee, but the freedom and bodily and moral security of the 

disappeared person, as understood in the international instruments on enforced 

disappearance and on torture and other cruel, inhuman or degrading treatment: 

 
‘At stake is nothing less than the freedom and security, in line with what the International 

Community has been demanding on a constant and repeated basis. (…) Somehow there 

may be a certain common denominator: the concern about missing persons in 

circumstances that cause fear for their physical and moral security. (…) Such disappearance 

considerably increases the wrongful value of the fact [desvalor del hecho] so that, within 

the principles of harmony, proportionality and balance that must characterise the legal 

system, the penalty established by the legislator is justified. (…) The disappearance of the 

person that is under the control of the one who deprived him or her of his or her freedom 

increases its severity when it is a detention that it is illegal from its origin or in its 

development, since he or she [the perpetrator] acquired a special position vis-à-vis him or 

her [the victim] that the doctrine identified with that of the guarantor [posición de garante] 

(…) in the sense that from that moment he or she is responsible not only for the legality of 

the detention (…), but also for the fact of not releasing him or her (…). Criminal Law 

establishes a progressive penality, higher in accordance with the duration of the illegal 

detention (…) and determines, finally, the highest penalty when it is not even known how 

long the deprivation will last, since it is proven that the whereabouts of the detainee are 

unknown. (…) It evolves from a first phase, under the presence of the institution of 

guarantor by the one who detained (…), to a second phase, where absolute insecurity 

prevails’498 

 

                                                 
497 ‘Crimes against freedom and security’ in 1932, 1944, 1963 and 1973 Penal Codes. However, ‘crimes 
against freedom’ in 1995 Penal Code. 
498 Tribunal Supremo, Sala de lo Penal, sentencia de 25 de junio de 1990, legal ground 1 of Appeal I. 
Author's translation. This judgement and, therefore, this interpretation, was confirmed by the Constitutional 
Court (Tribunal Constitucional, Sala Segunda, auto 420/1990, de 28 de noviembre, legal ground 4). The 
same conception has been held in more recent case law on the crime of illegal detention with enforced 
disappearance of arts 163(1) and (3) and 166 of the 1995 Penal Code: Audiencia Provincial de Cantabria, 
Sección 2ª, sentencia 10013/2004, de 3 de junio, legal ground 3; Audiencia Provincial de Burgos, Sección 
1ª, sentencia 15/2009, de 13 de marzo, legal ground 5 (confirmed in Tribunal Supremo, Sala de lo Penal, 
sentencia 1043/2009, de 28 de octubre, legal ground 2). 



115 

 

Scholars also consider that the protected legal interests are freedom, life, security, and 

recognition of the legal personality or identity of the victim. The duration of the detention 

justifies the aggravation of the crime of illegal detention, because it increases or decreases 

the damage to the protected legal interest. For the same reason, the disappearance of the 

victim increases the level of infringement, intensifies the damage to the protected legal 

interest due to the indefinite detention of the victim, his or her unknown whereabouts, 

causing legal consequences for the existence, identity and relations of the victim. This 

criminal offence does not punish the killing of the detainee, since there is no evidence of 

this event, but only evidence of the disappearance. To convict for homicide, it is necessary 

to prove that such a killing has effectively taken place.499 International instruments on 

enforced disappearance refer to similar protected legal interests.500 

 

According to the type of legal interests protected by the crime of illegal detention with 

enforced disappearance, the reasoning of the Audiencia Provincial of Bizkaia and Cádiz, 

and the Supreme Court does not seem quite correct. The damage to the protected legal 

                                                 
499 See Federico Bello Landrove, 'Consideraciones acerca de los delitos de rapto y detenciones ilegales 
agravados de sospecha' (1978) 173-175; Juan Bustos Ramírez, Control social y sistema penal (1987) 445-
452; Enrique Gimbernat Ordeig, 'El delito de detención ilegal con desaparición forzada' (1989) 362-363; 
María del Castillo Falcón Caro, 'El delito de detención ilegal con "desaparición forzada"' [1999] 134-136, 
139-141; Gerardo Landrove Díaz, Detenciones ilegales y secuestros (1999) 171-186; Tomás Salvador 
Vives Antón, Derecho penal. Parte especial (2008) 169-170; Manuel Quintanar Díez, 'Artículo 166' (1999) 
58; María Pilar Mirat Hernández, Detenciones ilegales (Artículo 163 del Código penal) (2001) 199-201; 
Joan J Queralt Jiménez, Derecho penal español. Parte especial (2010) 204; Carmen Lamarca Pérez, 
Derecho penal. Parte especial (2010) 122-123; María Ángeles Rueda Martín, 'Caso "El Nani"' (2011) 6; 
Pablo Galain Palermo, 'El tipo penal de la desaparición forzada de personas como un acto aislado: 
consideraciones críticas' (2011) 446-447; Carmen Lamarca Pérez, 'Delitos contra la libertad' (2012) 142-
143; Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' 
[2012] 84-85 (Tamarit distinguishes between the damages to the missing person and the damages to his or 
her relatives); Francisco Muñoz Conde, Derecho Penal. Parte Especial (2013) 163-167; Elena Górriz 
Royo, 'Detenciones ilegales y secuestros sin dar razón del paradero de la persona detenida (Art. 166 CP) y 
practicados por autoridad o funcionario público (Art. 167 CP)' (2015) 520-521. Scholars that commented 
the Penal Codes previous to the 1995 Penal Code considered that the protected legal interests are the rights 
to freedom and security: see Joaquín Francisco Pacheco, El Código Penal concordado y comentado (1881) 
239, 259; Salvador Viada y Vilaseca, Código Penal reformado de 1870 con las variaciones introducidas 
en el mismo por la ley de 17 de julio de 1876 concordado y comentado (1890) 282, 294; Salvador Viada y 
Vilaseca and Salvador Viada y Rauret, Código Penal reformado de 1870 concordado y comentado (1926) 
730, 740; Antonio Quintano Ripollés, Comentarios al Código Penal (1966) 880; Ignacio Muñagorri Laguía, 
'La "construcción" del delito de detención ilegal con desaparición forzada. La jurisprudencia constitucional 
y el artículo 483 del Código Penal' (1992) 137-140.  
500 1992 Declaration, art 1; UNWGEID ‘General Comment on Enforced Disappearance as a Continuous 
Crime’ in ‘Report of the Working Group on Enforced or Involuntary Disappearances’ (2010) UN Doc 
A/HRC/16/48 para 2, referring to the right to recognition as a person before the law, the right to liberty and 
security of the person, and the right not to be subjected to torture or other cruel, inhuman or degrading 
treatment or punishment, and the right to life as violated by the conduct; UNWGEID ‘General comment on 
the right to recognition as a person before the law in the context of enforced disappearances’ (2 March 
2012) UN Doc A/HRC/19/58/Rev. 1 para 42; UNWGEID ‘General comment on children and enforced 
disappearances’ (2012) UN Doc. A/HRC/WGEID/98/1 para 4. 
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interest goes beyond the unknown death of the missing person or beyond the eighteenth 

birthday of the abducted child. The crime continues its consummation, even under the 

complete inaction of perpetrators. Of course, the eventual death of the perpetrator would 

extinguish his or her criminal liability, but the case could still be prosecuted regarding 

possible co-perpetrators or participants.501 The referred positions held by the Audiencia 

Provincial of Bizkaia and Cádiz, and the Supreme Court sharply diverge from the logic 

applicable to illegal detentions according to Spanish law and the international standards 

mentioned above. 

 

The consideration of enforced disappearances as permanent crimes whose consummation 

has been ongoing throughout the validity of several norms of criminal law has 

consequences when determining the applicable law. Article 7 of the 1995 Penal Code 

follows the so-called ‘theory of activity’ (teoría de la actividad), according to which the 

applicable law is determined by the beginning of the execution (action or omission) of 

the elements of the crime, rather than the production of the result. Even if not expressly 

provided in previous Penal Codes, case law has acknowledged that Spanish criminal law 

has always followed the same criterion, so article 7 did not change previous law.502  

 

Article 7 does not solve the case of permanent crimes, where the different acts that 

constitute the activity/conduct are detached in time.503 Regarding permanent crimes, 

literature has mainly developed two criteria: understanding that either the first or the last 

act performed that forms the activity/conduct determines the applicable law.504 The 

Supreme Court case law has unanimously followed the criterion of the last act performed. 

Accordingly, the Supreme Court considers that during the consummation of a permanent 

crime, the applicable legislation is that which is in force at the moment of the cessation 

of the unlawful situation (situación antijurídica).505 This is the case, regardless of whether 

                                                 
501 In agreement, Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 
2008, legal ground 13, at 80. 
502 Tribunal Supremo, Sala de lo Penal, sentencia 1625/2000, de 31 de octubre, legal ground 8. 
503 Circular 2/1996, de 22 de mayo, sobre el régimen transitorio del nuevo Código Penal: incidencia en el 
enjuiciamiento de hechos anteriores, FGE, 6, 1. 
504 For a detailed analysis of both views, see Juan José González Rus and María Isabel González Tapia, 
'Artículo 7' (1999); María Isabel González Tapia, Determinación del tiempo de comisión del delito (2002). 
505 Eg Tribunal Supremo, Sala de lo Penal, sentencia, de 20 de enero de 1986, legal grounds 1-3; Tribunal 
Supremo, Sala de lo Penal, sentencia de 21 de diciembre de 1990, legal ground 2; Tribunal Supremo, Sala 
de lo Penal, sentencia 1704/2001, de 29 de septiembre, legal ground 1; Tribunal Supremo, Sala de lo Penal, 
sentencia  784/2006, de 28 de junio, legal ground 22; Tribunal Supremo, Sala de lo Penal, Sección 1ª, 
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the penalty is heavier later, whether already existing types of crime have new aggravating 

circumstances, or whether new conducts have been defined as crimes. In this latter case, 

this is only as long as the subsequent acts themselves are sufficient to commit the crime 

(to satisfy by themselves all elements of the crime).506 

                                                 
sentencia 909/2008, de 26 de diciembre, legal ground 1; Tribunal Supremo, Sala de lo Penal, Sección 1ª, 
sentencia 949/2012, de 28 de noviembre, legal ground 2. 
506 The following examples of jurisprudence support this argument:  
(i) Tribunal Supremo, Sala de lo Penal, sentencia de 20 de enero de 1986: it is about a permanent crime 
committed between 3 August 1977 and 3 October 1981, which was defined in art 2 of the Real Decreto-
Ley 3/1979, de 26 de enero, sobre Protección de la Seguridad Ciudadana. Art 2 was abrogated in 1981. 
The conduct that could be subsumed in art 2 could also be subsumed in art 175 of the Penal Code (according 
to a 1980 amendment) or art 174bis(a) (according to a 1981 amendment). Arts 175 and 174bis(a) were 
considered fully applicable because the commission of the crime overcame the date of entry into force of 
the new amendments, regardless of the greater severity of the penalties provided by new arts 175 and 
174bis(a) compared with the abrogated art 2. Arts 174bis(a) and 175 belong to the same section of the Penal 
Code: Libro II, Título II (Delitos contra la seguridad interior del Estado), (Delitos contra la seguridad 
interior del Estado), Capítulo II (De los delitos cometidos con ocasión del ejercicio de los derechos de la 
persona reconocidos por las Leyes), Sección 1ª (Delitos cometidos por los particulares con ocasión del 
ejercicio de los derechos de la persona reconocidos por las Leyes). 
(ii) Tribunal Supremo, Sala de lo Penal, sentencia de 21 de diciembre de 1990: it concerns a permanent 
crime of illegal trafficking of drugs committed between 11 January 1988 and 23 April 1988. A March 1988 
amendment, in force since 16 April 1988, became applicable, even thought it provided more severe 
penalties for the basic conduct of the concerned art 344 and new aggravating circumstances. Art 344 
remained in the same section of the Penal Code: Libro II, Título V (De la infracción de las Leyes sobre 
inhumaciones, de la violación de sepulturas y de los delitos de riesgo en general), Capítulo II (De los 
delitos de riesgo en general), Sección 2ª (De los delitos contra la salud pública). The same situation 
occurred in Tribunal Supremo, Sala de lo Penal, sentencia 324/1993, de 20 de febrero; Tribunal Supremo, 
Sala de lo Penal), sentencia 1520/1994, de 23 de julio, concerning permanent crimes of ilegal trafficking 
of drugs committed in 1988. 
(iii) Tribunal Supremo, Sala de lo Penal, sentencia 933/1998, de 16 de octubre: it concerns a permanent 
crime committed between April 1996 and 29 May 1996. The conduct was committed during the validity of 
art 344 of the 1973 Penal Code and art 368 of the 1995 Penal Code, becoming the latter applicable, even 
though it provided a more severe penalty. The provision remained in the same section of the Penal Code: 
Libro II, Título XVII (De los delitos contra la seguridad colectiva), Capítulo III (De los delitos contra la 
salud pública). 
(iv) Tribunal Supremo, Sala de lo Penal, sentencia 104/2001, de 30 de enero: it concerned a permanent 
crime of fraud committed between April 1996 and 7 June 1996. the conduct was committed during the 
validity of art 528 of the 1973 Penal Code and art 249 of the 1995 Penal Code, becoming the latter 
applicable, even though it provided more severe penalties. The prosecuted conducts were in an equivalent 
section of the Penal Code: in Libro II, Título XIII (De los delitos contra la propiedad), Capítulo IV (De las 
defraudaciones), Sección 2 (De las estafas y otros engaños) of 1973 Penal Code, and in Libro II, Título 
XIII (Delitos contra el patrimonio y contra el orden socioeconómico), Capítulo VI (De las defraudaciones), 
Sección 1ª (De las estafas). 
(v) Audiencia Provincial de Madrid, Sección 6ª, sentencia 462/2002, de 13 de septiembre: it concerned a 
permanent crime committed between 1997 and September 2000. Art 153 of the 1995 Penal Code (1999 
amendment) became applicable, even though before such amendment the victim and the perpetrator did not 
live together and the psychological ill-treatment was not criminal. 
(vi) Tribunal Supremo, Sala de lo Penal, sentencia 1360/2003, de 11 de octubre: it concerned a permanent 
crime committed during summer and autumn 1999. Art 181 of the 1995 Penal Code, as amended in April 
1999, was deemed applicable, despite providing more severe penalties. Conducts were defined in equivalent 
sections of the Penal Code: Libro II, Título VIII (Delitos contra la libertad sexual), Capítulo II (De los 
abusos sexuales) (the pre-1999 amendment) and Libro II, Título VIII (Delitos contra la libertad e 
indemnidad sexuales), Capítulo II (De los abusos sexuales) (the post-1999 amendment). 
(vii) Audiencia Provincial de Alicante, Sección 1ª, sentencia 714/2006, de 14 de noviembre: it concerned a 
permanent crime committed between March 2003 and 26 November 2003. Art 188.1, as amended in 2003, 
in force since 1 October 2003, was deemed applicable, even if it defined a new conduct as criminal. It 
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The circular letters unifying the criteria to be followed by public prosecutors have 

traditionally shared this thesis.507 This also concurs with the views of the UNWGEID, 

which links the continuous nature of enforced disappearance to the protected legal 

interests (human rights) concerned and clearly asserts:  

 
‘Even though the conduct violates several rights, including the right to recognition as a 

person before the law, the right to liberty and security of the person and the right not to be 

subjected to torture or other cruel, inhuman or degrading treatment or punishment and also 

violates or constitutes a grave threat to the right to life, the Working Group considers that 

an enforced disappearance is a unique and consolidated act, and not a combination of acts. 

Even if some aspects of the violation may have been completed before the entry into force 

of the relevant national or international instrument, if other parts of the violation are still 

continuing, until such time as the victim’s fate or whereabouts are established, the matter 

should be heard, and the act should not be fragmented. (…) 

[I]n criminal law, (…) one consequence of the continuing character of enforced 

disappearance is that it is possible to convict someone for enforced disappearance on the 

basis of a legal instrument that was enacted after the enforced disappearance began, 

notwithstanding the fundamental principle of non-retroactivity. The crime cannot be 

separated and the conviction should cover the enforced disappearance as a whole.’508 

 

Thus, two main situations may be distinguished. First, the lex praevia requirement of the 

principle of legality is not breached if the prosecuted act is criminal according to the 

                                                 
concerned the same section of the Penal Code: Libro II, Título VIII (Delitos contra la libertad e indemnidad 
sexuales), Capítulo V (De los delitos relativos a la prostitución y la corrupción de menores). 
(viii) Audiencia Provincial, Barcelona, Sección 8ª, sentencia 479/2007, de 24 de julio: it concerned a 
permanent crime committed between May 2004 and the date of the trial. Art 227 of the 1995 Penal Code 
(according to a 2003 amendment) was deemed applicable, despite providing a more severe penalty. Both 
offences were in the same section of the Penal Code: Libro II, Título XII (Delitos contra las relaciones 
familiares), Capítulo III (De los delitos contra los derechos y deberes familiares).  
(ix) Audiencia Provincial de Madrid, Sección 27ª, sentencia 85/2010, de 15 de noviembre: it concerned a 
permanent crime committed during forty years. Art 173 of the Penal Code, as amended in 2003, was deemed 
applicable, for being the law in force at the end of the commission. Such conduct appears in Libro II, Título 
VII (De las torturas y otros delitos contra la integridad moral) of the 1995 Penal Code.  
In the same sense, particularly regarding the creation of a new crime, see Diego Manuel Luzón Peña, 
Lecciones de derecho penal. Parte general (2012) 93-97; María Isabel González Tapia, Determinación del 
tiempo de comisión del delito (2002) 233-239; 248-258, 304-306. 
507 See Circular 2/1996, de 22 de mayo, sobre el régimen transitorio del nuevo Código Penal: incidencia en 
el enjuiciamiento de hechos anteriores, FGE, 1-2; Circular 1/2004, de 22 de diciembre, sobre régimen 
transitorio aplicable a la reforma 15/2003, FGE, 21; Circular 2/2012, de 26 de diciembre, sobre unificación 
de criterios en los procedimientos por sustracción de menores recién nacidos, FGE, 26. 
508 UNWGEID ‘General Comment on Enforced Disappearance as a Continuous Crime’ in ‘Report of the 
Working Group on Enforced or Involuntary Disappearances’ (2010) UN Doc A/HRC/16/48, paras 2, 5. See 
also ibid paras 1-6.  
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previous and posterior legislation, but the new legislation has introduced a heavier penalty 

or a new aggravating circumstance of a pre-existing crime (for example, with the 

introduction of article 483 in the 1944 Penal Code, article 165 in the 1995 Penal Code, or 

article 166(2) in the 2015 amendment of the 1995 Penal Code). Second, if the provisions 

have defined a new conduct as a crime before the cessation of the unlawful situation (for 

example, the introduction of crimes against humanity in article 607bis of the 1995 Penal 

Code), the lex praevia requirement would be breached, unless the subsequent acts were 

sufficient to consummate the crime. In addition, only the first situation would not amount 

to a violation of the principle of culpability, since the conduct subject to punishment is 

the same, and the knowledge by the perpetrator of the specific severity of the penalty is 

irrelevant.509  

 

According to this, in the 1936-1951 enforced disappearances and in the stolen babies 

cases the detention and disappearances occurred in 1936-1951, 1957, 1965-1966, 1968-

1970, 1972, 1975, 1978, with the situation of disappearance continuing to this day or the 

consummation having finished very recently due to exhumations and other investigations. 

They would have been covered by different versions of the Penal Code, including the 

regulation currently in force. Thus, and in accordance with the criterion traditionally 

upheld by the Supreme Court case law, the qualification of acts by the Investigating Judge 

number 5 of the Audiencia Nacional, the Audiencia Provincial of Madrid and Barcelona, 

and the corresponding public prosecutors, as amounting to aggravated illegal detentions 

with concealment of the whereabouts of the detainee according to the 1995 Penal Code 

now in force, could be regarded as being in conformity with the non-retroactivity 

principle. 

 

Thus, the cases of missing persons located and identified would be subsumed in articles 

163(1) and (3), 165 (if the victim was a minor) and 167 (if committed by public servants 

or authorities) of the 1995 Penal Code (the version in force at the time the consummation 

ended). The cases of missing persons that remain disappeared would be subsumed in 

articles 163(1) and (3), 166(1), 166(2) (if the victim was a minor) and 167 (if committed 

by public servants or authorities or state agents) of 1995 Penal Code (2015 amendment). 

On the contrary, subsuming these enforced disappearances in the definition of crimes 

                                                 
509 María Isabel González Tapia, Determinación del tiempo de comisión del delito (2002) 249-250. 
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against humanity of article 607bis of the 1995 Penal Code would breach the principle of 

legality and the principle of culpability.510 The 2003 amendment of the 1995 Penal Code 

included the definition of crimes against humanity as a new crime, and not a mere 

aggravated form of the pre-existing crime of illegal detention. There would be a breach 

of said principles if we were to attribute, by applying article 607bis, criminal-law 

relevance to facts, acts or circumstances that before 2004 lacked such relevance. 

 

In the cases of the stolen babies, other crimes could have been committed, such as forgery 

of official documents (art 307 of the 1932 Penal Code or art 302 of the 1944, 1963 or 

1973 Penal Codes) and simulation of birth (arts 462-463 of the 1932 Penal Code, or arts 

468-469 of the 1944, 1963 or 1973 Penal Codes), as provided in the Penal Code in force 

at the time of their commission (between 1957 and 1980), for being criminal offences 

with an instantaneous consummation. 

  

                                                 
510 In agreement, see Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria 
histórica (2009) 122-123, 130-131, 135, 159; Alicia Gil Gil, 'España' (2009) 486, 491-493; Alicia Gil Gil, 
'Justicia transicional en España' (2010) 157-158, 166-169; Alicia Gil Gil, 'Justicia transitional en España. 
Cuatro años de vigencia de la Ley de Memoria Histórica' [2011] 161-164, 174-178; Josep Tamarit Sumalla, 
'Los límites de la justicia transicional penal: la experiencia del caso español' [2012] 83-84, Josep M Tamarit 
Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and Criminal Justice in 
Spain. A Case of Late Transitional Justice (2013) 145, 149. Tamarit and Gil only differ from this position 
in terms of the determination of the applicable law, as they argue that pre-1944 enforced disappearances 
could not be punished with a penalty exceeding arts 474-476 of the 1932 Penal Code, since only the illegal 
detention, without the disappearance, could be taken into account, whereas the post-1944 enforced 
disappearances would be punished according to the 1944 Penal Code. 
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4. Applicability of statutory limitations 
  
4.1. The position of the courts in the cases under consideration 

 

This chapter shall begin with an overview of the reasoning of Spanish courts in the cases 

examined herein. 

 

In the Ruano case, the Supreme Court determined that the crime of murder was not time-

barred due to the statute of limitations, since the limitation period applicable to this type 

of crime, of twenty years, as provided by article 113 of the 1973 Penal Code, had not 

passed. In accordance with article 114 of the 1973 Penal Code, the Supreme Court 

counted the time passed between 4 February 1971 (the date of the decision to stay the 

previous judicial investigation) and 27 June 1989 (the date on which the Audiencia 

Provincial of Madrid ordered the reopening of the case).511 The Audiencia Provincial of 

Madrid only examined the case from the perspective of the charge of murder, since it 

considered that a possible crime of injury would be time-barred, as the applicable 

limitation period was of five years, in accordance with article 113 of the 1973 Penal 

Code.512  

 

In the Paracuellos del Jarama case, the public prosecutor argued that, regardless of the 

legal qualification of the extra-judicial executions of civilian prisoners conducted in 

November-December 1936, any purported crime would be time-barred due to the 

expiration of the longest limitation period provided by the Penal Code, of twenty years.513 

The investigating judge shared this argument.514 

 

In the 1936-1951 enforced disappearances case, the Juzgado Central de Instrucción 

number 5 held, first, that since the commission of the conduct under investigation it had 

not been possible to exercise the corresponding legal actions to further the investigation 

and prosecution of these conducts, at least until the entry into force of the 1978 

                                                 
511 Tribunal Supremo, Sala de lo Penal, sentencia 45/1994, de 25 de enero, legal ground 3. 
512 Audiencia Provincial of Madrid, Sección 2ª, sentencia 308/96, de 19 de julio, legal ground 2; Tribunal 
Supremo, Sala de lo Penal, sentencia 997/1997, de 8 de julio, legal ground 7.  
513 Motion submitted by the public prosecutor on 1 March 2000, at 1. 
514 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 6 de marzo de 2000, legal ground 1. 
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Constitution, on 29 December 1978, due to the existing coercion and the legislation that 

granted impunity and protected perpetrators. The limitation period, consequently, could 

not have begun to run before 29 December 1978.515 Second, the permanent nature of the 

investigated crimes of illegal detention with concealment of the whereabouts of the 

detainee (with enforced disappearance) results in the legal consequence that the 

corresponding limitation period does not begin to run until the cessation of their 

consummation, namely until the cessation of the unlawful situation.516 Third, the crimes 

of illegal detention with enforced disappearance were regarded as having been committed 

‘in the context of crimes against humanity’, so that the prohibition of statutory limitations 

for crimes against humanity applies.517 Fourth, the crime against high-level national 

institutions and the form of government, which concurred with permanent crimes of 

illegal detention, enjoys the same legal consequences in terms of the application of 

statutory limitations. Thus, it would not be time-barred either.518 

 

In the obiter dictum of Garzón case, first, the Supreme Court considered that the 1936-

1951 disappearances investigated were already time-barred by the time the corresponding 

judicial proceeding was instituted in 2006, due to the applicable statute of limitations 

established in article 131ff of the 1995 Penal Code.519 Second, the Supreme Court held 

that even if accepting the hypothesis that the dies a quo or day when the limitation period 

begins to run is the day when the relatives of victims could exercise the legal actions to 

further the prosecution of the conduct under investigation, namely the date of entry into 

force of the 1978 Constitution, the longest limitation period provided in the 1995 Penal 

                                                 
515 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
9, at 34-36. 
516 As said above, the consummation ceases with the search, locating, exhumation where appropriate, and 
identification of the victims, or when the corresponding public authorities carry out an investigation and 
provide an official account of the whereabouts of the missing persons; or when the disappeared victims that 
are still alive have knowledge of their true identity. See Juzgado Central de Instrucción no 5, Audiencia 
Nacional, auto de 18 de noviembre de 2008, legal ground 12, at 74, legal ground 13, at 78-83, 85-86, 88. 
517 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
12, at 51; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal 
ground 12, at 74. 
518 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
12, at 50-51; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, 
legal ground 2, at 9-10. 
519 As said above, the Supreme Court rejected the permanent nature of the investigated crimes of illegal 
detention with concealment of the whereabouts of the detainee, for presuming that the victims were no 
longer detained 54-70 years afterwards. See Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 
27 de febrero, legal ground 3, at 15-16. See also Tribunal Supremo, Sala de lo Penal, auto de 28 de marzo 
de 2012, legal ground 2 (b). 
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Code, of twenty years, would have already expired.520 Third, the prohibition to apply the 

statute of limitations to crimes against humanity contained in norms of international law 

may only be applied by Spanish courts to crimes committed after the transposition of this 

prohibition into the 1995 Penal Code (2003 amendment, in force since 2004), as required 

by the lex praevia requirement of the principle of legality, particularly the prohibition of 

unfavourable retroactivity.521 

 

Concerning the cases of stolen babies, the Audiencia Provincial of Madrid considered 

that the crime of illegal detention committed in 1978 was subject to a limitation period of 

fifteen years, in accordance with article 131 of the 1995 Penal Code. As a permanent 

criminal offence, the dies a quo or day on which the limitation period starts to run is the 

day when the unlawful situation ceases. The court considered that the limitation period 

could not start to run, as long as there was no evidence that the abducted minor, by then 

an adult, had recovered his or her biological identity.522 Nor were the crimes of forgery, 

simulation of birth and altering parenthood regarded as time-barred due to the statute of 

limitations, despite having an instantaneous consummation, due to their concurring with 

the crime of illegal detention mentioned. Indeed, case law and the 2010 amendment of 

the 1995 Penal Code establish that related and concurring crimes are to be considered as 

one unit, so that the crimes grouped together cannot become time-barred separately.523 In 

the same sense, the Audiencia Provincial of Barcelona considered that the permanent 

nature of the crime of illegal detention committed in 1969 hindered the application of the 

statute of limitations until the release of the victim.524 

 

The Audiencia Provincial of Huelva decided that the purported crime of simulation of 

birth of article 468 of the 1963 Penal Code and the crime of forgery would be time-barred, 

since the limitation period would have begun to run in 1968, at the time of the delivery 

of the newborn and the breach of the relationship with the biological parents. Both 

offences have instantaneous consummation.525 

                                                 
520 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 16. See 
also Tribunal Supremo, Sala de lo Penal, auto de 28 de marzo de 2012, legal ground 2 (b). 
521 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 11-12, 15-
17. 
522 Audiencia Provincial de Madrid, Sección 1ª, auto 699/2012, de 28 de septiembre, legal ground 2. 
523 ibid legal ground 3. 
524 Audiencia Provincial de Barcelona, Sección 2ª, auto 765/2011, de 1 de diciembre, legal ground 1. 
525 Audiencia Provincial de Huelva, Sección 2ª, auto 434/2012, de 19 de noviembre, legal grounds 2, 6-8. 
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The Audiencias Provinciales of Bizkaia and Cádiz decided that the limitation period for 

the permanent crimes of illegal detention under investigation would have started to run 

when the person deprived of liberty reached his or her age of majority, in accordance with 

article 132(1)(2) of the 1995 Penal Code, under the reasoning that ‘[p]ostponing the 

beginning of the [limitation] term (…) does not obey any criterion or rational explanation, 

since the survival of any behaviour against freedom is not observed beyond what was 

allegedly carried out in those first decisive days.’526 The Audiencias Provinciales of 

Bizkaia and Cádiz argued that the purported crimes of simulation of birth, 

misappropriation of civil status and forgery were also time-barred, for having an 

instantaneous consummation, since the limitation period began to run on the date of the 

forgery in the civil registry, which resulted in the fraudulent civil status of the newborn.527 

The Audiencia Provincial of Cádiz regarded as a ‘contrived conception’ and a ‘fiction’ 

(quoting the above-mentioned Supreme Court’s denial of the permanent nature of 

enforced disappearance in the Garzón case) the understanding that the conduct under 

investigation amounted to a crime of illegal detention with concealment of the 

whereabouts of the detainee under article 166 of the 1995 Penal Code, the limitation 

period of which would not have started to run until the whereabouts of the victims were 

revealed.528 The Audiencia Provincial of Cádiz also argued in a case that since the 

consummation of the illegal detention lasted between 1970 (the date of abduction) and 

                                                 
526 Audiencia Provincial de Bizkaia, Sección 6ª, auto 764/2011, de 14 de octubre, legal ground 1. Author's 
translation. See also Audiencia Provincial de Bizkaia, Sección 6ª, auto 670/2011, de 13 de septiembre, legal 
ground 2; Audiencia Provincial de Bizkaia, Sección 2ª, auto 772/2011, de 21 de octubre, legal ground 2; 
Audiencia Provincial de Bizkaia, Sección 6ª, auto 527/2011, de 28 de octubre, legal ground 2; Audiencia 
Provincial de Bizkaia, Sección 1ª, auto 591/2011, de 3 de noviembre, legal ground 2; Audiencia Provincial 
de Bizkaia, Sección 2ª, auto 827/2011, de 14 de noviembre, legal ground 2; Audiencia Provincial de Cádiz, 
Sección 3ª, auto 37/2012 de 15 de febrero, legal ground 1; Audiencia Provincial de Cádiz, Sección 3ª, auto 
74/2012, de 8 de marzo, legal ground 1; Audiencia Provincial de Cádiz, Sección 3ª, auto 83/2012 de 14 de 
marzo, legal ground 1; Audiencia Provincial de Cádiz, Sección 3ª, auto 85/2012, de 14 de marzo, legal 
ground 1; Audiencia Provincial de Cádiz, Sección 3ª, auto 98/2012, de 23 de marzo, legal ground 1; 
Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, de 22 de mayo, legal ground 1. 
527 Audiencia Provincial de Bizkaia, Sección 6ª, auto 670/2011, de 13 de septiembre, legal ground 2; 
Audiencia Provincial de Bizkaia, Sección 6ª, auto 764/2011, de 14 de octubre, legal ground 1; Audiencia 
Provincial de Bizkaia, Sección 2ª, auto 772/2011, de 21 de octubre, legal ground 2; Audiencia Provincial 
de Bizkaia, Sección 6ª, auto 527/2011, de 28 de octubre, legal ground 2; Audiencia Provincial de Bizkaia, 
Sección 1ª, auto 591/2011, de 3 de noviembre, legal ground 2; Audiencia Provincial de Bizkaia, Sección 
2ª, auto 827/2011, de 14 de noviembre, legal ground 2; Audiencia Provincial de Cádiz, Sección 3ª, auto 
180/2012, de 22 de mayo, legal ground 3. 
528 Audiencia Provincial de Cádiz, Sección 3ª, auto 74/2012, de 8 de marzo, legal ground 2; Audiencia 
Provincial de Cádiz, Sección 3ª, auto 83/2012, de 14 de marzo, legal ground 2; Audiencia Provincial de 
Cádiz, Sección 3ª, auto 85/2012, de 14 de marzo, legal ground 2; Audiencia Provincial de Cádiz, Sección 
3ª, auto 98/2012, de 23 de marzo, legal ground 2; Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, 
de 22 de mayo, legal ground 2. 
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1988 (when the newborn was eighteen years old) the 2003 amendment of the 1995 Penal 

Code that introduced the prohibition of statute of limitations for crimes against humanity 

could not apply retroactively to the investigated conduct, regardless of the previous 

existence of this prohibition in international law.529 Thus, the crimes under investigation 

were regarded as time-barred by the time the corresponding criminal proceedings were 

instituted. 

 

The criteria regarding the application of statute of limitations followed by the public 

prosecutors in the referred cases of abduction of newborns also follows with the position 

of the courts of Madrid and Barcelona.530 However, the public prosecutors in some of the 

referred cases accepted that the consummation of the crime of illegal detention of a minor 

continued until the age of majority, so the limitation period would begin to run at that 

moment.531 This position is recommended in the above-mentioned circular letter bringing 

together the criteria to be followed by public prosecutors. The circular letter justifies this 

position, since ‘[t]his criterion is legally debatable, but it must be the one initially 

maintained by the Public Prosecution Office, since it is the one that most favours the 

possibility of carrying out an effective investigation’.532 The circular letter also asserted 

that: 

 
‘it is inappropriate to decide on the statute of limitations before the exhaustion of the 

investigation (…). Therefore, the investigation must first be exhausted and only afterwards 

should a position be established in relation to the statute of limitations, for reasons of strict 

logic.’533 

 

Regarding the 1937-1939 aerial bombardments against Barcelona case, the Audiencia 

Provincial of Barcelona considered that the acts investigated were subject to the 

prohibition of statute of limitations provided in the 1968 Statutory Limitations 

                                                 
529 Audiencia Provincial de Cádiz, Sección 3ª, auto 180/2012, de 22 de mayo, legal ground 4. 
530 Circular 2/2012, de 26 de noviembre, sobre unificación de criterios en los procedimientos por sustracción 
de menores recién nacidos, FGE, 22-25. 
531 See Audiencia Provincial de Bizkaia, Sección 1ª, auto 591/2011, de 3 de noviembre, legal grounds 2; 
Audiencia Provincial de Cádiz, Sección 3ª, auto 37/2012, de 15 de febrero, legal ground 1. 
532 Circular 2/2012, de 26 de noviembre, sobre unificación de criterios en los procedimientos por sustracción 
de menores recién nacidos, FGE, 23. Author’s translation. 
533 ibid 19-20. Author’s translation. 



126 

 

Convention, as they could be qualified as crimes against humanity and war crimes of 

articles 607bis-614bis of the 1995 Penal Code.534 

 

Regarding the 1937 aerial bombardments against Durango case, the Audiencia 

Provincial of Bizkaia argued that if the acts investigated were subsumed in the crimes of 

murder and damages, these crimes would be time-barred, by virtue of the limitation 

periods provided in the 1932 Penal Code. The court expressly excluded the retroactive 

application of the prohibition of the statute of limitations for crimes against humanity and 

war crimes provided in the 1995 Penal Code since the 2003 amendment.535  

 

In respect of the case on torture committed by the Brigada Político-Social, both the 

Investigating Court number 17 of Madrid and the Audiencia Provincial of Madrid 

considered that the alleged crimes of injury would be time-barred, since by the time the 

criminal complaint was filed, the maximum limitation period provided in the 1973 Penal 

Code had already passed.536 The prohibition of statute of limitations provided in 

international law and transposed later in Spanish criminal legislation was also regarded 

as non-applicable retroactively.537 

 

In the discriminatory convictions of LGBT case, the Tribunal Superior de Justicia of 

Catalonia also dismissed the retroactive application of the prohibition of statute of 

limitations for crimes against humanity.538 In addition, as noted above, the court 

considered that the detention measures imposed on individuals based on their sexual 

orientation could not be subsumed in any type of crime of the criminal legislation in force 

at the time of their performance.539 

 

Hence, the following four questions are discussed here: (i) the applicability of the 

prohibition of statute of limitations of crimes against humanity  and war crimes to the 

cases under consideration; (ii) the applicability of statute of limitations to permanent 

                                                 
534 Audiencia Provincial de Barcelona, Sección 10ª, auto de 22 de enero de 2013, rollo 632/2012, legal 
ground 5. 
535 Audiencia Provincial de Bizkaia, Sección 2ª, auto 90212/2018, de 11 de mayo de 2018, legal ground 2. 
536 Audiencia Provincial de Madrid, Sección 29ª, auto 608/2018, de 28 de septiembre de 2018, legal grounds 
1, 4. 
537 ibid legal ground 4. 
538 Tribunal Superior de Justicia de Catalunya, auto no 5, de 21 de enero de 2019, legal ground 3.3. 
539 ibid legal ground 4. 
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crimes of illegal detention; (iii) the applicability of statute of limitations to concurring 

crimes; and (iv) the consequences of the lack of remedies for the applicability of statute 

of limitations. 

 

4.2. The applicability of the prohibition of statute of limitations of crimes against 

humanity and war crimes 

 

In the 1936-1951 enforced disappearances case and the 1937-1939 aerial bombardments 

against Barcelona case, the prohibition of statutory limitations applicable to crimes 

against humanity and war crimes was deemed applicable, either because the ordinary 

crimes of illegal detention were considered as committed ‘in the context of crimes against 

humanity’, or because of the direct applicability of international law regulating this 

prohibition. Some human rights mechanisms have also asserted that the enforced 

disappearances under consideration, due to their being crimes against humanity in nature, 

must not be subject to a statute of limitations.540 

 

The 1968 Statutory Limitations Convention and the European Statutory Limitations 

Convention541 were never subscribed by Spain. In addition, the prohibition on statutory 

limitations for war crimes and crimes against humanity contained in these treaties has 

been generally regarded as not having achieved customary status.542  

 

Nevertheless, the status of international law in respect of statutory limitations for 

international crimes is irrelevant for the cases under examination, since Spanish case law 

consistently attributes a ‘material’ or ‘substantive’ character to statutory limitations, rather 

than ‘procedural’. Consequently, it is subject to the guarantees and requirements of the 

principle of legality, as the norms of substantive criminal law do: 

 

                                                 
540 HRC 'Concluding observations of the Human Rights Committee' (5 January 2009) UN Doc 
CCPR/C/ESP/CO/5 para 9; UNHRC ‘Report of the Working Group on Enforced or Involuntary 
Disappearances. Addendum. Mission to Spain’ (2 July 2014) UN Doc A/HRC/27/49/Add.1 para 42; 
UNHRC ‘Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of 
non-recurrence, Pablo de Greiff. Mission to Spain’ (22 July 2014) UN Doc A/HRC/27/56/Add.1 para 72. 
541 European Convention on the Non-Applicability of Statutory Limitation to Crimes against Humanity and 
War Crimes (adopted 25 January 1974) European Treaty Series 82 (hereinafter 'European Statutory 
Limitations Convention'). 
542 See Helmut Kreiker, 'Statute of Limitations' (2009) 522-524; William A Schabas, An Introduction to the 
International Criminal Court (2010) 233-234.  



128 

 

‘[B]ecause of the interpretation that is made here of the non-retroactivity of the most 

unfavourable norm for the offender (art. 2 CP) and given the substantive connotation that 

is attributed to the statute of limitations of criminal law, not only the duration of the term, 

but also the entire regime of application of this institution must be those that applied at the 

time of commission of the crime, unless posterior legal modification more favourable’.543 

 

Most Spanish scholars share this view.544 In this regard, it is to be noted that the 

prohibition of statutory limitations for crimes against humanity and war crimes was 

introduced in article 131(3) of the 1995 Penal Code with its above-mentioned 2003 

amendment. Thus, in light of the requirements of lex praevia and lex scripta, particularly 

the prohibition of direct application, without prior internal implementation, of non-self-

executing norms of international law (norms on statutory limitations are included in this 

category as they justify the assertion of criminal liability), it is not possible to apply the 

prohibition of application of statutory limitation for war crimes and crimes against 

humanity directly to criminal offences committed before 1 October 2004, the date of entry 

into force of this prohibition contained in current article 131(3) of the 1995 Penal Code. 

 

Thus, the Supreme Court in the Garzón case, the Audiencia Provincial of Cádiz in the 

stolen babies cases, the Audiencia Provincial of Bizkaia in the 1937 aerial bombardments 

against Durango case, the Audiencia Provincial of Madrid in the case on torture 

committed by the Brigada Político-Social, and the Tribunal Superior de Justicia of 

Catalonia in the discriminatory convictions of LGBT case were all right and the above-

mentioned argument could not be used to hold that the crimes under investigation were 

not time-barred by the time the corresponding criminal proceedings were instituted.545 

                                                 
543 Tribunal Supremo, Sala de lo Penal, Sección 1ª, sentencia 289/2015, de 14 de mayo, legal ground 2. 
Author’s translation. In the same sense, Tribunal Supremo, Sala de lo Penal, Sección 1ª, auto de 4 de junio 
de 2012, recurso de casación 20339/2009, legal ground 16; Tribunal Supremo, Sala de lo Penal, Sección 
1ª, sentencia 1064/2010, de 30 de novembre, legal ground 1; Tribunal Supremo, Sala de lo Penal, Sección 
1ª, sentencia 803/2009, de 17 de julio, legal ground 2; Tribunal Supremo, Sala de lo Penal, Sección 1ª, 
sentencia 583/2013, de 10 de junio, legal ground 16. 
544 See Alejandro del Toro Marzal, 'Artículo 112' (1972) 677; Francisco Pastor Alcoy, La prescripción en 
el Código Penal de 1995 y su aplicación retroactica. Comentarios y formularios (1996) 85-86; Jesús 
Barquín Sanz, 'Artículo 131' (1999) 1095-1099; Antoni Gili Pascual, La prescripción en derecho penal 
(2001) 19-63; María Isabel González Tapia, La prescripción en el derecho penal (2003) 35-44; Santiago 
Mir Puig, Derecho Penal. Parte General (2011) 773-774; Luis Rodríguez Ramos, Amparo Martínez 
Guerra, and Pedro Colina Oquendo, Código penal. Concordado y comentado con jurisprudencia y leyes 
penales especiales y complementarias (2011) 620; Gonzalo Quintero Olivares, Fermín Morales Prats, and 
Josep Maria Tamarit Sumalla, Comentarios al Código penal español (2011) 816-817. 
545 In agreement with this view, Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes 
cometidos durante la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto 
planteadas por el Auto 16 de octubre de 2008' [2009] 9; Mónica Zapico Barbeito, 'Investigating the Crimes 
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The courts in the Ruano case, in the Paracuellos del Jarama case and in the stolen babies 

cases were also right, when they applied the limitation periods applicable to ordinary 

crimes as provided in the Spanish Penal Code.546 

                                                 
of the Franco Regime: Legal Possibilities, Obligations of the Spanish State and Duties towards the Victims' 
(2010) 256-257; Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria histórica 
(2009) 117-121, 123-124, 131-133, 135, 161; Alicia Gil Gil, 'España' (2009) 491-492; Alicia Gil Gil, 
'Justicia transicional en España' (2010) 158, 167-168; Alicia Gil Gil, 'Justicia transitional en España. Cuatro 
años de vigencia de la Ley de Memoria Histórica' [2011] 163, 175-176; Josep Maria Tamarit Sumalla, 
'Justicia transicional y derecho penal en España' (2009) 137; Josep Maria Tamarit Sumalla, 'Transition, 
Historical Memory and Criminal Justice in Spain' (2011) 746; Josep Tamarit Sumalla, 'Los límites de la 
justicia transicional penal: la experiencia del caso español' [2012] 83-84; Josep M Tamarit Sumalla, Ana 
Beltrán Montoliu, and Joan Sagués San José, Historical Memory and Criminal Justice in Spain. A Case of 
Late Transitional Justice (2013) 141-142, 146 (Tamarit argues that no extension of the limitation period 
can retroactively apply, once the limitation period applicable at the time of the commission of the crime 
has expired). 
Opposed to these views, also on the cases under consideration, see Ramón Sáez Valcárcel, 'Justicia 
transicional y España. ¿Se puede juzgar la historia?' (2009) 102-103; Ramón Sáez Valcárcel, 'Los jueces y 
el aprendizaje de la impunidad, a propósito de los crímenes del franquismo' [2010] 50 (Sáez argues that the 
prohibition of statutory limitations for crimes against humanity is deemed applicable, for being initially a 
norm of customary -and later treaty- international law, either if the disappearances investigated are qualified 
as illegal detentions of art 166 ‘in the context of crimes against humanity’ or as crimes against humanity); 
César Estirado, 'Perseguibilidad penal de los crímenes del franquismo. Aplicación del derecho penal 
internacional al caso español. Antecedentes judiciales en España y en el extranjero' (2009) 124-125 
(Estirado suggests that the prohibition of statutory limitations is applicable, for having existed in customary 
international law, at least from the Second World War onwards); Miguel Ángel Rodríguez Arias, El caso 
de los niños perdidos del franquismo. Crimen contra la humanidad (2008) 95, 97, 100, 239-240, 251, 265; 
Antonio Doñate Martín, 'Las denuncias por las desapariciones forzadas. El sumario 53/2008 del Juzgado 
Central de Instrucción nº 5' (2012) 193, 271 (Doñate and Rodríguez argue that the investigated ongoing 
disappearances could be subsumed in current art 607bis of the 1995 Penal Code, qualified as crimes against 
humanity, and thus the investigated crimes would not be subject to the statute of limitations); Angela M 
Guarino, 'Chasing Ghosts: Pursuing Retroactive Justice for Franco-Era Crimes Against Humanity' (2010) 
75-76; Carlos Castresana Fernández, 'El Estado español y las víctimas del franquismo, frente al derecho 
internacional' [2012] 22. 
546 In contrast, regarding the above-referred proceeding in Argentina (proceeding referenced to as causa 
Nro. 4591/2010), the investigating judge stated that the acts investigated may be subsumed in domestic 
crimes, but 'attributing to them the quality of crimes against humanity' (Juzgado Criminal y Correccional 
Federal 1, decision of 18 September 2013, at 122-124; Juzgado Criminal y Correccional Federal 1, decision 
of 30 October 2014, at 122-123; author's translation). This quality of crimes against humanity leads the 
investigating judge to conclude that they are not subject to statutory limitations, in light of previous case 
law in Argentina: 'The norms of ius cogens -formerly customary and now conventional- establish that 
crimes against humanity are not subject to statutory limitations. (…) there was no constitutional objection 
to the retroactive application of the law establishing the prohibition of statutory limitations for crimes 
against humanity and/or that no retroactivity existed, since the prohibition of statutory limitations was 
already provided for at the time of the facts by international custom. Custom is admissible as a source of 
punitive law.' (Juzgado Criminal y Correccional Federal 1, decision of 18 September 2013, at 149-155; 
Juzgado Criminal y Correccional Federal 1, decision of 30 October 2014, at 149-154; author's translation). 
In the same sense, in the case law on the repression during the authoritarian regime in Argentina of 1976-
1983, it has been reasoned that the criminal law of Argentina also follows the general rule that the statute 
of limitations is subject to the prohibition of non-favourable retroactivity. However, the rule of non-
applicability of statute of limitations for crimes against humanity constitutes a ius cogens norm, and a rule 
of customary international law since the 1960s. Therefore, this rule was valid in international law at the 
time of commission of the prosecuted facts and, consequently, there was no retroactivity (eg A. 533 
XXXVIII. Recurso de hecho. Arancibia Clavel, Enrique Lautaro s/ homicidio calificado y asociación ilícita 
y otros -causa nº 259-, Corte Suprema de Justicia de la Nación, 24 agosto 2004, considerados 18-38; G. 
720. XLII Gómez, Francisco y otros s/ sustracción de menores de 10 años, decision of 30 June 2009, 
concerning the disappearance of the mother and the abduction of his child in 1978, considerandos 4-9; C 
92 XXXVII Recurso de hecho, Callejas Honores, Mariana Inés s/ prescripción de la acción penal -causa 
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4.3. Statutory limitations and permanent crimes 

 

Since 1928, Spanish criminal law has determined that the limitation period shall start to 

run from the day of commission of the crime.547 The rule that the limitation period starts 

to run from the day of commission of the crime (tempus commissi delicti) results in a 

number of peculiarities for permanent crimes. Although there was previously no specific 

provision dealing expressly with this subject, domestic case law and literature548 

unanimously confirmed that the limitation period for permanent crimes starts to run from 

the day of cessation of the unlawful situation, namely from the day of termination of the 

damage or danger of the protected legal interest. This criterion was expressly codified in 

the current 1995 Penal Code.549 The introduction of this solution in positive law implied 

therefore no change in the criteria previously followed by case law.550 Accordingly, no 

issue of prohibited unfavourable retroactivity could arise.  

 

As said above, in the crime of illegal detention followed by enforced disappearance, the 

unlawful state only ceases when the victim is released (due or not to the will of the 

perpetrator), dies (when the death is known) or information about his or her whereabouts 

emerges. In other jurisdictions, this has enabled the institution of judicial proceedings for 

                                                 
nº 16.872 -, Corte Suprema de Justicia de la Nación, 24 agosto 2004, considerando 1; E. 224. XXXIX 
Espósito, Miguel Ángel s/ incidente de prescripción de la acción penal promovido por su defensa, Corte 
Suprema de Justicia de la Nación, 23 diciembre 2004, considerandos 10-11; Menéndez, Luciano Benjamín 
y otros s/ denuncia Las Palomitas - Cabeza de Buey s / homicidio, privación ilegítima de la libertad y otros, 
decision de 23 septiembre 2012, Corte Suprema de Justicia de la Nación, considerandos 2-7). 
547 1928 Penal Code, art 198; 1932 Penal Code, art 117; 1944 Penal Code, art 114; 1963 Penal Code, art 
114; 1973 Penal Code, art 114; 1995 Penal Code, art 132(1). 
548 See Salvador Viada y Vilaseca, Código Penal reformado de 1870 concordado y comentado (1874) 208; 
Salvador Viada y Vilaseca, Código Penal reformado de 1870 con las variaciones introducidas en el mismo 
por la ley de 17 de julio de 1876 concordado y comentado (1890) 573; A Jaramillo García, Novísimo 
Código Penal comentado y cotejado con el de 1870. Libro 1, Artículos 1 al 214 (1928) 417; Eugenio Cuello 
Calón, El Nuevo Código Penal Español (Exposición y comentario). Libro primero (1929) 261-262; Antonio 
Quintano Ripollés, Comentarios al Código Penal (1946) 468; Antonio Ferrer Sama, Comentarios al Código 
Penal (1947) 416-417; Antonio Quintano Ripollés, Comentarios al Código Penal (1966) 448; Alejandro 
del Toro Marzal, 'Artículo 112' (1972) 685, referring at 685 fn 5, to a judgement of the Supreme Court of 
16 May 1958; Ministerio de Justicia, Diccionario índice de jurisprudencia penal 1957-1972 (1975) 3481-
3482, referring to a judgement of the Supreme Court of 28 May 1958; Francisco Pastor Alcoy, La 
prescripción del delito, la falta y la pena. Análisis jurisprudencial sistematizado. Comentarios y 
formularios (1995) 817, citing a judgement of the Supreme Court of 10 June 1980. 
549 1995 Penal Code, art 132(1). 
550 See Gerardo Landrove Díaz, Detenciones ilegales y secuestros (1999) 68-70; Lorenzo Morillas Cueva 
and Jesús Barquín Sanz, 'Artículo 132' (1999) 1126; Antoni Gili Pascual, La prescripción en derecho penal 
(2001) 143; Gerardo Landrove Díaz, Las consecuencias jurídicas del delito (2005) 144; Miguel Ángel 
Boldoba Pasamar, 'Extinción de la responsabilidad penal' (2006) 409; Alicia Gil Gil, La justicia de 
transición en España. De la amnistía a la memoria histórica (2009) 126. 
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cases of enforced disappearance despite a great deal of time having passed.551 

GONZÁLEZ TAPIA adds a nuance: the moment of cessation of the unlawful situation 

should coincide with the moment in which the perpetrator ceases the unlawful situation 

continued by him or her or the moment in which continuing such situation does not 

depend on his or her will anymore.552 From this perspective, for the cases at hand, the 

limitation period would have started to run when the perpetrator, for example, died. 

However, in the case of death, this would only have effects for participants (not 

perpetrators) in the crime, since the death of the perpetrator extinguishes his or her 

criminal liability. 

 

International instruments on enforced disappearance expressly accept that the statute of 

limitations in respect of acts of enforced disappearance shall only commence ‘from the 

moment when the offence of enforced disappearance ceases, taking into account its 

continuous nature.’553 Therefore, it also depends on the knowledge of the fate and the 

whereabouts of the disappeared persons.554 

 

Coherent with this perspective, human rights mechanisms reporting on the cases under 

consideration have criticised the judgment of the Supreme Court in the Garzón case, for 

rejecting the fact that the cases investigated actually constituted ongoing enforced 

disappearances, vis-à-vis article 132 of the 1995 Penal Code, which expressly states that 

the limitation period in cases of permanent crimes shall commence upon the termination 

of the consummation of the crime. Furthermore, these human rights mechanisms also share 

the position of the FGE in the stolen babies cases.555 Accordingly, these human rights 

mechanisms have recommended Spain apply the norm contained in article 132 to these 

permanent enforced disappearances, understanding that the enforced disappearance is 

                                                 
551 See Carmen Lamarca Pérez, Derecho penal. Parte especial (2010) 111; Pablo Galain Palermo, 'El tipo 
penal de la desaparición forzada de personas como un acto aislado: consideraciones críticas' (2011) 444; 
Joan J Queralt Jiménez, Derecho penal español. Parte especial (2015) 212. 
552 See María Isabel González Tapia, La prescripción en el derecho penal (2003) 188. 
553 2006 Enforced Disappearance Convention, art 8.  
554 See also 1992 Declaration, art 17; 1994 Inter-American Convention, art 7. 
555 UNHRC ‘Report of the Working Group on Enforced or Involuntary Disappearances. Addendum. 
Mission to Spain’ (2 July 2014) UN Doc A/HRC/27/49/Add.1, paras 16, 41, 47; CED ‘Concluding 
observations on the report submitted by Spain under article 29, paragraph 1, of the Convention’ (12 
December 2013) UN Doc CED/C/ESP/CO/1, para 11; UNHRC ‘Report of the Special Rapporteur on the 
promotion of truth, justice, reparation and guarantees of non-recurrence, Pablo de Greiff. Mission to Spain’ 
(22 July 2014) UN Doc A/HRC/27/56/Add.1, para 72. 
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being committed until ‘the person is found alive, his or her remains are found or their 

identity restored.’556 

 

Thus, it can only be confirmed that the position held by the Investigating Judge number 

5 of the Audiencia Nacional in the 1936-1951 enforced disappearances case, and by the 

Audiencias Provinciales of Madrid and Barcelona in the stolen babies cases is in line with 

case law and most of the literature regarding the application of the statute of limitations 

to permanent crimes, with the position held by the Supreme Court in the Garzón case 

being an unjustified exception to the general rule, based on the misunderstanding of the 

concept of enforced disappearance.  

 

Therefore, it must be concluded that the statute of limitations could only apply to the 

cases of enforced disappearance under investigation from the moment when each of these 

disappearances ceased its consummation, namely, when the missing person appeared 

alive or death or when his or her fate and whereabouts were unveiled. With the applicable 

limitation period being fifteen years,557 most probably, not one of the hundreds of 

disappearances investigated has become time-barred.558 

                                                 
556 CED ‘Concluding observations on the report submitted by Spain under article 29, paragraph 1, of the 
Convention’ (12 December 2013) UN Doc CED/C/ESP/CO/1, para 12. See also HRC ‘Report of the 
Working Group on Enforced or Involuntary Disappearances. Addendum. Mission to Spain’ (2 July 2014) 
UN Doc A/HRC/27/49/Add.1, para 67(e). 
557 1995 Penal Code, art 131(1). 
558 Also on the cases under consideration, and agreeing with the proposed thesis, see Miguel Ángel 
Rodríguez Arias, El caso de los niños perdidos del franquismo. Crimen contra la humanidad (2008) 100, 
265; Miguel Ángel Rodríguez Arias, 'La nueva ley "de la memoria" y la vulneración de los artículos 2 y 13 
del Convenio Europeo para la Protección de los Derechos Humanos en el caso de los desaparecidos' (2008) 
69 (however, Rodríguez argues that the conduct investigated, once their consummation ceased, would not 
be subject to the statute of limitations as crimes against humanity); Amaya Olivas Díaz, 'La intervención 
del juez de instrucción en las diligencias de investigación seguidas por desapariciones forzadas en la 
dictadura franquista' [2008] 87; Ramón Sáez Valcárcel, 'Justicia transicional y España. ¿Se puede juzgar la 
historia?' (2009) 101; Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes cometidos 
durante la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto planteadas por el 
Auto 16 de octubre de 2008' [2009] 9; Ramón Sáez Valcárcel, 'Los jueces y el aprendizaje de la impunidad, 
a propósito de los crímenes del franquismo' [2010] 49-50; Mónica Zapico Barbeito, 'Investigating the 
Crimes of the Franco Regime: Legal Possibilities, Obligations of the Spanish State and Duties towards the 
Victims' (2010) 254-257; Carlos Castresana Fernández, 'El Estado español y las víctimas del franquismo, 
frente al derecho internacional' [2012] 22-24; Antonio Doñate Martín, 'Las denuncias por las desapariciones 
forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 5' (2012) 193, 267-271; Josep Tamarit 
Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' [2012] 84-85, 90-91; 
Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and 
Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 148-149.  
However, see Josep Tamarit Sumalla, ibid [2012] 85, 91, where Tamarit establishes that, if during the 
judicial investigation or trial, it could be proven that the victim was killed, the limitation period would be 
considered as having started to run from the moment of the proven death, so that the crime of homicide 
would be by now time-barred. Thus, Tamarit considers that prosecution would only be possible for crimes 
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One of the exceptions to the rule that the limitation period starts to run from the day of 

commission of the crime is the provision, introduced in a 1999 amendment to the 1995 

Penal Code,559 that in cases, among others, of crimes against freedom -including the crime 

of illegal detention-, where the victim is a minor, the limitation period starts to run from 

the day of reaching the age of majority (article 132(1)(2)). This rule has been used by the 

Audiencias Provinciales of Bizkaia and Cádiz to conclude that, even if the fate or 

whereabouts of the abducted child remain unknown, the corresponding criminal offence 

is time-barred because the limitation period started to run from the moment when the 

child became eighteen. However, this interpretation is a gift for perpetrators of the 

abduction and disappearance of children, vis-à-vis perpetrators of the detention and 

disappearance of adults. It is based on a misunderstanding of article 132(1)(2), since this 

exception shall only apply when on the day of reaching the age of majority, the 

consummation of the criminal offence has already ceased. It should be noted that the 1999 

amendment that introduced this exception to the 1995 Penal Code aimed at increasing the 

protection of victims of sexual offences, also minors.560 

 

4.4. Statutory limitations and concurrence of offences  

 

The rule that the limitation period shall start to run from the day of commission of the 

crime means, in cases of criminal offences with an instantaneous consummation, that 

these offences could be time-barred by the time the corresponding judicial proceedings 

                                                 
of illegal detention with enforced disappearance, only in the case that, after the judicial investigation, it 
could not be proven that the victim had been killed.  
Also critical with this view and declaring that all possible crimes would be time-barred, see Alicia Gil Gil, 
La justicia de transición en España. De la amnistía a la memoria histórica (2009) 126-127, 127 fn 311, 
131-135, 161-162; Alicia Gil Gil, 'España' (2009) 492-493; Alicia Gil Gil, 'Justicia transicional en España' 
(2010) 158-159, 168-169; Alicia Gil Gil, 'Justicia transitional en España. Cuatro años de vigencia de la Ley 
de Memoria Histórica' [2011] 162-164, 177-178: (i) Gil considers that the applicable offence is, only if 
committed by private individuals, a basic crime of illegal detention (before 1944) or an aggravated crime 
of illegal detention followed by disappearance (after 1944), whose limitation period starts to run when the 
deprivation of freedom ceased due to the death or release of the victim, and not when the perpetrator informs 
about such death, because the unlawful situation is not based on the lack of knowledge about the 
whereabouts of the detainee, but on depriving the detainee from the protection of the law; (ii) Gil assumes 
that the perpetrators of the crime of illegal detention followed by disappearance are those who commit both 
parts of the offence (except in cases of co-perpetration): the first part consisting in the detention and the 
second part consisting in the omission to inform; (iii) Gil also assumes, despite the lack of judicial 
investigation, that perpetrators are already dead. 
559 Ley Orgánica 11/1999, de 30 de abril, de modificación del Título VIII del Libro II del Código Penal, 
aprobado por Ley Orgánica 10/1995, de 23 de noviembre (BOE no 104, 1 May 1999), art 3. 
560 ibid preamble. For a similar debate in Argentina criminal law, see Miguel Ángel Rodríguez Arias, El 
caso de los niños perdidos del franquismo. Crimen contra la humanidad (2008) 102-104. 
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were instituted. This would be the case for the crime against high-level national 

institutions and the form of government, investigated in the 1936-1951 enforced 

disappearances case, and for the crimes of forgery, simulation of birth and altering 

parenthood, investigated in the stolen babies cases. 

 

However, article 131(4) of the 1995 Penal Code provides that in the case of concurring 

criminal offences or related criminal offences, the applicable limitation period is the one 

that corresponds to the most serious criminal offence.561 This means that the length of the 

limitation period and the day when the limitation period shall start to run is shared by all 

the crimes comprising the unit, and corresponding to the crime with the most severe 

penalty.562 

 

Despite the discussions within the literature regarding which type of concurrence is 

subject to the application of the rule of article 131(4),563 case law has traditionally 

understood (this case law was introduced into the 1995 Penal Code via a 2010 

amendment) that a single limitation period applies to all types of concurring criminal 

offences (ie concurso ideal de delitos, concurso medial de delitos and concurso real de 

delitos).564  

 

However, the application of this interpretation held by case law to crimes committed 

before 2010 may be regarded as a violation of the guarantees of the principle of legality, 

                                                 
561 For the meaning of ‘related criminal offences’, see Criminal Procedural Law, art 17(2).  
562 Mirentxu Corcoy Bidasolo, Santiago Mir Puig et al, Comentarios al Código Penal. Reforma LO 1/2015 
y LO 2/2015 (2015) 470. 
563 See Ramon Ragués Vallès, La prescripción penal. Fundamento y aplicación. Texto adaptado a la LO 
15/2003 de reforma del Código Penal (2004) 191-192; Borja Mapelli Caffarena, Las consecuencias 
jurídicas del delito (2011) 439-440; Santiago Mir Puig, Derecho Penal. Parte General (2011) 776-779. 
564 See Tribunal Supremo, Sala de lo Penal, Sección 1ª, auto 2207/2009, de 24 de septiembre, legal ground 
1; Tribunal Supremo, Sala de lo Penal, Sección 1ª, sentencia 16/2010, de 25 de enero, legal ground 9; 
Tribunal Supremo, Sala de lo Penal, Sección Única, Acuerdo de 26 de octubre de 2010, Acuerdo adoptado 
en Sala general, por el Pleno de la Sala Segunda, en su reunión de 26-10-2010; Tribunal Supremo, Sala de 
lo Penal, Sección 1ª, auto 1746/2011, de 10 de noviembre, legal ground 2; Tribunal Supremo, Sala de lo 
Penal, Sección 1ª, sentencia 311/2012, de 26 de abril, legal ground 2; Tribunal Supremo, Sala de lo Penal, 
Sección 1ª, sentencia 912/2012, de 11 de octubre, legal ground 1; Tribunal Supremo, Sala de lo Penal, 
Sección 1ª, sentencia 1006/2013, de 7 de enero, legal grounds 2-4; Tribunal Supremo, Sala de lo Penal, 
Sección 1ª, sentencia 600/2013, de 10 de julio, legal ground 4; Tribunal Supremo, Sala de lo Penal, Sección 
1ª, sentencia 165/2015, de 10 de marzo, legal ground 10; Tribunal Supremo, Sala de lo Penal, Sección 1ª, 
sentencia 381/2015, de 18 de junio, legal ground 4; Tribunal Supremo, Sala de lo Penal, Sección 1ª, auto 
1111/2015, de 25 de junio, legal ground 1; Tribunal Supremo, Sala de lo Penal, Sección 1ª, sentencia 
452/2015, de 14 de julio, legal grounds 2-3. 
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since it means the in malam partem application of a limitation period not authorised by 

positive law.565 

 

If this case law is applied and regardless of more restrictive interpretations held by some 

scholars, the concurring and related crimes in the cases under consideration (cases of 

illegal detention concurring with murder, or cases of illegal detention concurring with 

forgery, simulation of birth or altering parenthood) would be jointly subject to the 

limitation period corresponding to the crime with the most severe penalty, and the day on 

which the limitation period would start to run would be the one of the crime committed 

last. Thus, given the ongoing consummation of most of the enforced disappearances 

investigated and given the recent end of consummation of some of these, the applicable 

limitation period would not have yet passed in most of the cases, so none of the charges 

investigated could be regarded as time-barred. 

 

In line with this, the Investigating Judge number 5 of the Audiencia Nacional in the 1936-

1951 enforced disappearances case was right to consider that the crime against high-level 

national institutions and the form of government was not time-barred, despite its 

instantaneous consummation, for concurring with permanent crimes of illegal detention. 

So was the Audiencia Provincial of Madrid in the stolen babies cases, since it decided 

that the charges of forgery, simulation of birth and altering parenthood could not be 

regarded as time-barred, for concurring with an ongoing crime of illegal detention. 

 

However, if it was understood that, despite case law, the norm contained in current article 

131(4) cannot apply to instantaneous crimes committed before its introduction into the 

1995 Penal Code (2010 amendment), then the Audiencias Provinciales of Bizkaia and 

Cádiz were right when they decided that the limitation period for the crimes of simulation 

of birth, misappropriation of civil status and forgery began to run on the date on which 

the forgery in the civil registry was carried out. From this perspective, all the criminal 

offences with instantaneous consummation under investigation were time-barred by the 

time the corresponding proceedings were instituted, given the exhaustion of the 

applicable limitation period. 

                                                 
565 Ramon Ragués Vallès, La prescripción penal. Fundamento y aplicación. Texto adaptado a la LO 
15/2003 de reforma del Código Penal (2004) 191; Mirentxu Corcoy Bidasolo, Santiago Mir Puig et al, 
Comentarios al Código Penal. Reforma LO 1/2015 y LO 2/2015 (2015) 471. 
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4.5. Statutory limitations and the existence of effective remedies 

 

As stated above, in the 1936-1951 enforced disappearances case, the Investigating Judge 

number 5 of the Audiencia Nacional noted that the impossibility to exercise the 

corresponding legal actions to further the judicial investigation into the enforced 

disappearances, at least until the entry into force of the 1978 Constitution, would result 

in the fact that the limitation period could not have begun to run until 29 December 1978. 

The Supreme Court, in the Garzón case, accepted this argument and noted that, even if 

this argument were accepted, even the longest limitation period provided in the 1995 

Penal Code, of twenty years, would have already expired. 

 

This discussion is also reflected in the international instruments on enforced 

disappearance, eg article 8(2) of the 2006 Enforced Disappearance Convention says that 

‘[e]ach State Party shall guarantee the right of victims of enforced disappearance to an 

effective remedy during the term of limitation.’ 566 

 

Taking these international instruments as a basis, the argument that the statute of 

limitations applies from the entry into force of the 1978 Constitution seems objectionable 

to me. 

 

The argument followed by the courts in the 1936-1951 enforced disappearances case and 

in the Garzón case is based on article 1969 of the Spanish Civil Code, which establishes 

that the limitation period for any kind of legal action shall run from the day on which they 

could be exercised. In cases of confiscation of property, mostly against political dissidents 

or due to legislation that ordered confiscations without compensation, perpetrated during 

the civil war or the dictatorship, the Supreme Court has repeatedly interpreted that the 

exercise of legal actions to claim the property back was impossible, despite the actions 

not being time-barred, until 29 December 1978, when the 1978 Constitution was 

published. Accordingly, the Supreme Court has interpreted that the limitation period for 

the exercise of the legal action to claim the property back starts to run from the day of 

                                                 
566 See also 1992 Declaration, art 17(2); UNCHR ‘Civil and political rights, including the questions of 
disappearances and summary executions. Report of the Working Group on Enforced or Involuntary 
Disappearances’ (18 December 2000) UN Doc E/CN.4/2001/68, para 28. 
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publication of the 1978 Constitution, on 29 December 1978.567 This is due to ‘the practical 

impossibility, for reasons of political character, of the exercise of the corresponding 

recovery actions, until the entry into force of the Spanish Constitution.’568 

 

If this argument is considered applicable to cases corresponding to the criminal 

jurisdiction, as the Investigating Judge number 5 of the Audiencia Nacional and the 

Supreme Court clearly admit, the argument logically leads us to also acknowledge that 

the 1977 Amnesty Law, during its validity, has been blocking the exercise of legal actions 

to investigate and prosecute the cases included in its scope of application. The impunity 

that prevailed during the dictatorship and the validity of the 1977 Amnesty Law makes it 

doubtful that an effective remedy has been and is available to victims or their relatives.  

 

In light of this current practical impossibility to exercise the corresponding legal actions, 

the limitation period corresponding to instantaneous crimes covered by the scope of the 

1977 Amnesty Law, such as homicide, injuries, forgery of documents, simulation of 

births, altering parenthood, and, of course, permanent crimes of illegal detention followed 

by enforced disappearance, cannot be considered as having started to run. Victims shall 

have an effective remedy, in the sense of the above-mentioned international instruments 

and article 1969 of the Spanish Civil Code, before application of the statute of 

limitations.569 

 

                                                 
567 Tribunal Supremo, Sala de lo Civil, Sección 1ª, sentencia 193/2010, de 29 de marzo, legal ground 3 (on 
confiscation of property by the state to the political party Partido Nacionalista Vasco in 1937); Tribunal 
Supremo, Sala de lo Civil, sentencia 1017/1994, de 16 de noviembre, legal ground 1 (concerning the 
confiscation of jewellery deposited in 1937); Tribunal Supremo, Sala de lo Civil, sentencia 16/2000, de 25 
de enero, legal ground 3 (concerning the confiscation of property Casino de Artesanos to alleged members 
of the party Izquierda Republicana in 1936). 
568 Tribunal Supremo, Sala de lo Civil, Sección 1ª, sentencia 193/2010, de 29 de marzo, legal ground 3. 
Author’s translation. 
569 In agreement with this view, see Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes 
cometidos durante la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto 
planteadas por el Auto 16 de octubre de 2008' [2009] 11; Mónica Zapico Barbeito, 'Investigating the Crimes 
of the Franco Regime: Legal Possibilities, Obligations of the Spanish State and Duties towards the Victims' 
(2010) 257; Ramón Sáez Valcárcel, 'Los jueces y el aprendizaje de la impunidad, a propósito de los 
crímenes del franquismo' [2010] 46, 50. 
Only admitting the interruption of the statute of limitations during the dictatorship until 29 December 1978, 
so that by now the longest limitation period of twenty years would have already expired, see Josep Tamarit 
Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' [2012] 84; Josep M 
Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and Criminal 
Justice in Spain. A Case of Late Transitional Justice (2013) 147-148, 168. 
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One argument against this is that the Penal Code (article 132) does not provide any 

exception to the applicability of the limitation period or any cause of interruption of the 

limitation period in the sense of article 1969 of the Spanish Civil Code, and its in malam 

partem analogical application would breach the principle of legality.570 However, it may 

be counter-argued that the application in the criminal jurisdiction of the criterion that the 

Supreme Court has applied in the civil jurisdiction does not breach the principle of 

legality, due to the subsidiary application of civil rules of statute of limitations and the 

need to further an interpretation favourable to the protection of rights.571 

  

                                                 
570 In this sense, see Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria 
histórica (2009) 112, 162-163; Alicia Gil Gil, 'Justicia transicional en España' (2010) 159-160; Alicia Gil 
Gil, 'Justicia transicional en España. Cuatro años de vigencia de la Ley de Memoria Histórica' [2011] 164-
165. 
571 Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' 
[2012] 84; Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory 
and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 148, 169.  
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5. Applicability of the 1977 Amnesty Law 
 

5.1. The position of the courts in the cases under consideration 

 

In the Ruano case, during the investigating stage of the proceeding, the defence counsels 

requested the stay of the proceedings by virtue of the 1977 Amnesty Law, and the public 

prosecutor argued favourably. Upon appeal, the Audiencia Provincial of Madrid rejected 

this request, because it considered that the 1977 Amnesty Law could only apply with the 

concurrence of two requirements: the commission of the crime had been confessed and 

was politically motivated. The Audiencia Provincial of Madrid understood that these two 

conditions had not been proven so far and had to be dealt with in a trial.572 However, the 

applicability of the 1977 Amnesty Law was only raised again in the final pleading of the 

parties and none of the perpetrators confessed the crime.573 The Audiencia Provincial of 

Madrid did not delve into this issue in its judgment of 19 July 1996, since it considered 

the crime of murder as not proven and a possible crime of injury as time-barred. 

 

In the Paracuellos del Jarama case, the public prosecutor filed a motion, requesting that 

no judicial proceeding was instituted, among others, because the above-referred general 

pardons adopted for political dissidents were applicable, particularly, since ‘they prohibit 

totally and absolutely any possibility of re-initiating the criminal prosecution regarding 

acts conducted during our civil war.’574 The investigating judge did not refer to this 

argument.575 

 

In the 1936-1951 enforced disappearances case, the Juzgado Central de Instrucción 

number 5 held, first, that the application of the 1977 Amnesty Law requires the 

acknowledgement or confession of perpetration of the crime and justification of their 

political motivation.576 However, the conducts that may be qualified as violations of 

                                                 
572 José Manuel Gómez-Benítez, 'El caso Ruano: memoria histórica e historia de una infamia' (2011) 278, 
282. 
573 ibid 282; Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria histórica 
(2009) 85-86. See Audiencia Provincial de Madrid, Sección 2ª, sentencia 308/96, de 19 de julio, at 2. 
574 Motion submitted by the public prosecutor on 1 March 2000, at 2. Author’s translation. 
575 See Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 6 de marzo de 2000, legal ground 
1. 
576 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
11, at 48; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal 
ground 14, at 91-92. 
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international human rights law or international humanitarian law, especially crimes 

against humanity, genocide and war crimes, shall be excluded from the scope of 

application of articles 1-2 of the 1977 Amnesty Law, as well as from the scope of 

application of any other amnesty or general pardon, in light of the duties of the state to 

investigate, prosecute and punish perpetrators in accordance with international law.577 

Second, as article 62 of the 1978 Constitution prohibits the granting of general pardons, 

it is to be understood that it prohibits the application of the 1977 Amnesty Law to 

permanent crimes, the consummation of which was ongoing after its entry into force.578 

Third, the 1977 Amnesty Law is not applicable to any crime of illegal detention or any 

other permanent crime whose consummation continued beyond its entry into force.579 

Thus, the 1977 Amnesty Law was not regarded as an obstacle to the prosecution of the 

enforced disappearances investigated. 

 

In the Garzón case, first, the Supreme Court counter-argued that the 1977 Amnesty Law 

cannot apply to criminal offences whose consummation continues beyond the date of its 

entry into force, because, as said above, the Supreme Court rejected the permanent and 

ongoing nature of the investigated crimes of illegal detention with concealment of the 

whereabouts of the detainee, presuming that the victims were no longer detained 54-70 

years after their detention.580 Second, even if certain international treaties establish the 

duty of the state to prosecute crimes against humanity or provide effective remedies to 

victims, they only apply to infringements occurring after their entry into force for Spain. 

The same would happen, if it was argued (but the Supreme Court does not share this view) 

that these treaties embodied a pre-existing international custom that prohibited amnesties, 

since this custom could not apply to infringements occurred before the existence of the 

custom and a domestic judge, by virtue of the principle of legality, would not be 

authorised to declare null and void the 1977 Amnesty Law, since exclusively the 

legislative may abrogate laws.581 The Supreme Court reminded that the 1977 Amnesty 

Law was not a self-amnesty, since it was enacted by the democratically elected legislative 

                                                 
577 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
11, at 43-49; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, 
legal ground 5, at 40-45, legal ground 6, at 47-49, legal ground 12, at 74-75, legal ground 14, at 92. 
578 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
11, at 47. 
579 ibid; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal 
ground 12, at 74, legal ground 13, at 86-88. 
580 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 17-18. 
581 ibid 18-19. 
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and was confirmed on 19 July 2011 by the vote of a majority of its members. Thus, the 

1977 Amnesty Law was regarded as valid, in force, and part of the legal order.582 The 

Supreme Court understood that, in accordance with its articles 6 and 9, the 1977 Amnesty 

Law determines the extinction of the criminal liability to crimes whatever the state of its 

prosecution, so it must apply to the cases under consideration.583 

 

The issue of the applicability of the 1977 Amnesty Law was not raised in the cases of the 

stolen babies and in the 1937 aerial bombardments against Durango case. 

 

Regarding the 1937-1939 aerial bombardments against Barcelona case, the Audiencia 

Provincial of Barcelona considered that the 1977 Amnesty Law applies only to Spaniards 

for events that occurred during the 1936-1939 armed conflict, namely between rebels and 

the Spanish republican army. The doctrine contained in the judgment of the Supreme 

Court in the Garzón case was not deemed applicable to the aerial bombings carried out 

by the Italian military.584 

 

In respect of the case on torture and ill-treatment committed by the Brigada Político-

Social, the Audiencia Provincial of Madrid argued that the torture investigated occurred 

before the ratification by Spain of the international treaties that include an obligation to 

prosecute crimes against humanity and before an alleged international custom prohibiting 

amnesties came into existence.585 

 

In the discriminatory convictions of LGBT case, the Tribunal Superior de Justicia of 

Catalonia considered that the detention measures investigated applied to persons based 

on their sexual orientation, which was not covered by the 1977 Amnesty Law, since the 

'judicial acts performed by the defendants between 1956 and 1977 in accordance with the 

laws of social prevention (...), in addition to lacking any political intentionality, (...) did 

                                                 
582 ibid legal ground 3, at 20-21. 
583 Tribunal Supremo, Sala de lo Penal, auto de 28 de marzo de 2012 (Recurso no 20380/2009), legal ground 
2 (c). 
584 Audiencia Provincial de Barcelona, Sección 10ª, auto de 22 de enero de 2013, rollo 632/2012, legal 
ground 4. 
585 Audiencia Provincial de Madrid, Sección 29ª, auto 608/2018, de 28 de septiembre de 2018, legal ground 
4. 
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not constitute by themselves acts defined by the law as a crime or misdemeanour, but the 

contrary.'586 

 

Hence, this chapter deals with the questions posed by these court rulings: (i) the scope of 

application of the 1977 Amnesty Law; (ii) the procedural requirements for the application 

of the 1977 Amnesty Law; (iii) the applicability of the 1977 Amnesty Law to permanent 

crimes, the consummation of which continued beyond its entry into force; (iv) the 

implications of the prohibition of general pardons in article 62(i) of the 1978 Constitution; 

and (v) the enforceability of the 1977 Amnesty Law in light of international law. 

 

5.2. The material scope of application of the 1977 Amnesty Law 

 

The cases under consideration could apparently be covered by articles 1(1)(a) or 2(a), (e) 

or (f) of the 1977 Amnesty Law.  

 

Article 1(1)(a) states that ‘[a]re hereby amnestied: a) All acts of political intentionality, 

whatever their result, qualified as crimes and misdemeanours executed prior to 15 

December 1976.’587 The material scope of article 1(1)(a) requires that the investigated or 

prosecuted conduct has been executed with ‘political intentionality’, without requesting 

any specific result of the crime or any specific grounds. 

 

The case law interpreted the expression ‘acts of political intentionality (…) qualified as 

crimes and misdemeanours’ as meaning that the crime was motivated by ideological 

disagreements or for the pursuance of political purposes.588 This 'political intentionality' 

                                                 
586 Tribunal Superior de Justicia de Catalunya, auto no 5, de 21 de enero de 2019, legal ground 3.2. 
587 1977 Amnesty Law, art 1(1)(a). Author’s translation. 
588 Eg (i) Tribunal Supremo, Sala de lo Criminal, sentencia de 4 de febrero de 1983, legal ground 2: ‘those 
that teleologically pursue a political purpose’; (ii) Tribunal Supremo, Sala de lo Criminal, sentencia de 27 
de diciembre de 1982, legal ground 7: ‘crimes (…) inspired by a political intention or purpose’; (iii) 
Tribunal Supremo, Sala de lo Criminal, sentencia de 9 de febrero de 1980, legal ground 10: a ‘[non] 
common crime arising as a result of a confrontation between two groups of different political ideology that 
were conducting an activity for political purposes’; (iv) Tribunal Supremo, sentencia de 30 de diciembre 
de 1980, legal ground 1: ‘all kinds of political crimes, pure or complex, objective or subjective, of 
immediate, near or remote political intention, inspired by noble ideals or others less understandable for the 
majority, peaceful or of unprecedented violence, and even those connected to all those mentioned’. Author's 
translation. See the example of the post-Apartheid amnesty in South Africa, in Gerhard Werle, 'Ohne 
Wahrheit keine Versöhnung! Der südafrikanische Rechtstaat und die Apartheid-Vergangenheit' (1995) 15-
16 (the Reconciliation Act, inspired by the Norgaad Principles, provided the following objective and 
subjective factors to identify when the required nexus between the crime and a political objective existed: 
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was identified, for instance, in the posting of propaganda posters,589 the publication in a 

magazine of an article that expressed a political opinion damaging the honour of the 

complainant,590 or the coercion, illegal possession of arms and injury against a person that 

was contrary to the political beliefs of the defendant.591  

 

Due to the lack of this ‘political intentionality’, case law excluded cases motivated by 

private reasons (eg lucrative) from the application of article 1(1)(a).592 This occurred, for 

instance, in a case of injuries committed within a protest organised by a professional 

association against the fees officially imposed on the transport sector,593 or the case of the 

crime of attack against civil servants committed because the defendant considered some 

agreements of the municipality harmful to his personal interests.594 

 

A circular letter issued by the FGE for public prosecutors referring to the amnesty of 30 

July 1976, which also applied to ‘crimes of political intentionality’, presented political 

crimes as the opposite of common crimes and established the necessity to conduct an 

analysis, on a case by case basis, to determine whether a particular infringement may 

benefit from the clemency measure. The circular letter stressed the key role of courts in 

determining whether ‘political intentionality’ concurs in each case, ‘due to the difficulty 

of defining this type of [political] criminality for many types of obstacles – philosophical, 

sociological and technical - that the doctrine regards as insurmountable’.595 A subsequent 

circular letter concerning the application of the 1977 Amnesty Law upheld these views.596 

 

                                                 
the type of motive, the context, target, and proportionality of the action, legal and actual significance of the 
dialect, and whether it had been approved by the state or a political organisation). 
589 Tribunal Supremo, Sala de lo Criminal, sentencia de 9 de febrero de 1980, legal ground 10. 
590 Tribunal Supremo, Sala de lo Penal, sentencia de 12 de junio de 1980, legal grounds 1-2. 
591 Tribunal Supremo, Sala de lo Criminal, sentencia de 21 de marzo de 1981, legal ground 2. 
592 Eg (i) Tribunal Supremo, Sala de lo Penal, sentencia de 23 de marzo de 1990, legal ground 1: crimes 
that were due to ‘demands (…) [that] were economic, not political’; (ii) Tribunal Supremo, Sala de lo 
Criminal, sentencia de 4 de febrero de 1983, legal ground 2: for resulting from the ‘lucrative motive typical 
for the common crime’; (iii) Tribunal Supremo, Sala de lo Penal, sentencia de 13 de octubre de 1980, RJ 
1980/3692, legal ground 2: also referring to lucrative motives; (iv) Tribunal Supremo, Sala de lo Criminal, 
sentencia de 2 de febrero de 1983, legal ground 2: ‘personal reasons’ or ‘personal interests’, or a ‘clear and 
manifest interest and purpose of an eminently private nature’. Author's translation. 
593 Tribunal Supremo, Sala de lo Penal, sentencia de 23 de marzo de 1990, legal ground 1. 
594 Tribunal Supremo, Sala de lo Criminal, sentencia de 2 de febrero de 1983, legal ground 2. 
595 Circular 3/1976, 13 August 1976 in 'Memoria elevada al Gobierno de S.M. en la solemne apertura de 
los tribunales el día 15 de septiembre de 1977 por el Fiscal del Reino Excmo. Sr. D. Eleuterio González 
Zapatero' (Instituto Editorial Reus 1977) 227-228. Author's translation. 
596 See Circular 1/1977, 20 October 1977 in 'Memoria elevada al Gobierno de S.M. en la solemne apertura 
de los tribunales el día 15 de septiembre de 1978 por el Fiscal del Reino Excmo. Sr. D. Juan Manuel Fanjul 
Sedeño' (Instituto Editorial Reus 1978) 152-153, concerning art 1(1)(a) of the 1977 Amnesty Law.  
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Article 2(a), (e) and (f) of the 1977 Amnesty Law states: 

 
‘In any case, they are hereby included in the amnesty:  

a) Crimes of rebellion and sedition, as well as crimes and misdemeanours committed on 

arising from or in relation to these, defined in the Military Justice Code. (…)  

e) Crimes and misdemeanours that may have been committed by the authorities, civil 

servants, and agents of public order, due to or on the occasion of the investigation and 

prosecution of acts included in this Law.  

f) Crimes committed by civil servants and agents of public order against the exercise of the 

rights of the people.’597 

 

The case law is not unanimous when determining the material scope of article 2. One line 

of jurisprudence considers that only the crimes and misdemeanours covered by article 

1(1) require proof of political intention, and of certain results and grounds, whereas the 

criminal offences listed in article 2 do not require proof of the ‘political intentionality’ 

required in article 1(1).598 This position would be based on a literal and systematic 

interpretation. The case law stressed that article 2’s heading says ‘in any case’, which 

must be placed in conjunction with the requirements of article 1. In this regard, this 

position holds that 'the infractions listed in it [article 2] are excepted from the common 

denominator of the political intentionality required for the application of this right of 

clemency’.599  

 

The other line of jurisprudence demands that, for amnesty to apply, the types of crimes 

listed in article 2 cannot constitute mere ‘common crimes’ committed without 'political 

intentionality'.600 This case law follows a systematic, teleological and historical 

                                                 
597 1977 Amnesty Law, art 2. Author’s translation. 
598 Tribunal Supremo, Sala de lo Criminal, sentencia de 17 de abril de 1979, legal ground 3; Tribunal 
Supremo, Sala de lo Penal, sentencia de 26 de septiembre de 1979, legal ground 1; Tribunal Supremo, Sala 
de lo Criminal, auto de 14 de enero de 1980, legal ground 1; Tribunal Supremo, Sala de lo Criminal, 
sentencia de 11 de marzo de 1980, legal ground 1; Tribunal Supremo, Sala de lo Penal, sentencia de 12 de 
junio de 1980, legal ground 2; Tribunal Supremo, Sala de lo Criminal, sentencia de 21 de marzo de 1981, 
legal ground 1. In agreement, see José Enrique Sobremonte Martínez, Indultos y amnistía (1980) 105-106, 
stating that the amnesty granted in art 2 is not subject to the conditions of art 1, including the requirement 
of political intentionality.  
599 Tribunal Supremo, Sala de lo Penal, sentencia de 26 de septiembre de 1979, legal ground 1. Author's 
translation. 
600 Eg: (i) Tribunal Supremo, Sala de lo Criminal, sentencia de 30 de junio de 1983, legal ground 1: ‘acts 
of political intentionality’; (ii) Tribunal Supremo, Sala de lo Penal, sentencia de 23 de septiembre de 1980, 
legal ground 1: ‘committed with political intentionality’; (iii) Tribunal Supremo, Sala de lo Penal, sentencia 
de 13 de octubre de 1980, RJ/1980/3692, legal ground 2: ‘that is to say, by motives alien to the ordinary 
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interpretation of the provision, by putting article 2 in conjunction with article 1,601 or by 

referring to its ‘explicit or implicit motivation’,602 or its ‘genesis, ratio essendi and 

historical moment’ of adoption.603 

 

To interpret whether article 2 of the 1977 Amnesty Law requires proof of ‘political 

intentionality’, the method of interpretation laid down in the Spanish Civil Code must be 

drawn on (literal, historical, systematic or teleological).604  

 

Analysing the first hermeneutic level, the ‘proper sense of the words’, the Diccionario de 

la Real Academia Española defines ‘en todo caso’ as: ‘1. Loc. Adv. Sea lo que fuere. 2. 

Loc Adv. A lo sumo. 3. Loc. Adv. Al menos, como mínimo.’605 The Cambridge Dictionary 

translates ‘en todo caso’ as ‘in any case’.606 Thus, a literal interpretation indicates that the 

criminal offences listed in article 2 shall always be granted amnesty if they comply with 

the requirements of the same article 2.  

 

The second hermeneutic level, ‘in relation to the context’, implies a comparison of the 

text of the provision with the 1977 Amnesty Law as the context. In this regard, it is 

relevant to note that the type of infringements subject-matter of the 1977 Amnesty Law 

are defined in articles 1-5, with each and every provision determining its own conditions 

of application. Article 1(1) expressly determines certain conditions for its application (the 

                                                 
ones of the common crime’; (iv) Tribunal Supremo, Sala de lo Penal, sentencia de 13 de octubre de 1980, 
RJ/1980/3696, legal ground 4: more vaguely, ‘they do not necessarily have to have a political intentionality, 
but in them there must be an underlying (…) ideological or political background, inspiring the discrepancy, 
the irritated imprecation or the offence’, requiring that the offence has an ‘ideological background’, with 
‘partisan involvement aimed at the transition, pluralism, the construction of a new order or the 
preponderance of the ideas that are advocated’. Author’s translation. 
601 Tribunal Supremo, Sala de lo Penal, sentencia de 23 de septiembre de 1980, legal ground 1; Tribunal 
Supremo, Sala de lo Penal, sentencia de 13 de octubre de 1980, RJ 1980/3692, legal ground 2. 
602 ibid. Author’s translation. 
603 Tribunal Supremo, Sala de lo Penal, sentencia de 13 de octubre de 1980, RJ/1980/3696, legal ground 4. 
Author’s translation. See also Tribunal Supremo, Sala de lo Criminal, sentencia de 30 de junio de 1983, 
legal ground 1 (it reasons that, if the previous general pardons or amnesties of 25 November 1975, 30 July 
1976 and 14 March 1977 only ordered the cancellation of criminal records for crimes and misdemeamours 
of political intentionality, and not for common crimes, it must be understood that art 2 also refers strictly 
to crimes of political intentionality, in light of art 7 c) of the 1977 Amnesty Law, which orders the 
cancellation of criminal records for crimes covered by both arts 1 and 2). 
604 Spanish Civil Code, art 3(1): ‘The norms shall be interpreted according to the proper sense of their 
words, in relation to the context, the historical and legislative precedents, and the social reality of the time 
in which they have to be applied, fundamentally taking into account the spirit and purpose of those.’ 
Author’s translation. 
605 Diccionario de la Real Academia Española. 
606 Cambridge English-Spanish Dictionary. 
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need for political intentionality in cases (a)-(c); a particular ground in cases (b)-(c); a 

particular result of the crime, ie whether they implied serious violence against life and the 

integrity of people; and a certain time limit). Article 4 also expressly mentions that the 

infractions covered within its scope must have ‘political intentionality’. Thus, when the 

1977 Amnesty Law demands proof of political intentionality, it is always expressly 

mentioned. Consequently, a systematic interpretation indicates that article 2 does not 

require proof of political intentionality, but only proof of compliance with the specific 

conditions of the applicable paragraph of article 2. 

 

The next hermeneutic criterion implies the review of ‘the historical and legislative 

precedents’. One can observe that the vast majority of examples of amnesties granted in 

Spain solely covered crimes with an ideological background (political or social reasons) 

or crimes with a political connotation themselves, and were fully connected with the 

political situation of the time.  

 

Some amnesties, especially the oldest ones, defined their scope of application very 

broadly. The most recent examples, particularly from 1873 onwards, determine the 

specific types of crimes that are covered. 

 

Some vaguely covered ‘political crimes’, crimes committed ‘for political reasons’, or ‘all 

political acts’, defined as ‘violence against political dissensions’, or ‘crimes and 

misdemeanours of political intentionality included in the Penal Code or in special laws 

(…), provided they have not endangered or damaged the life or integrity of persons’.607 

                                                 
607 Real Decreto de 30 de octubre de 1832 (Gaceta de Madrid no 133, 1 November 1832), rr 1, 3, 7, in 
relation to Real Decreto de 15 de octubre de 1832 (Gaceta de Madrid no 129, 23 October 1832, that 
corrected Gaceta de Madrid no 128, 20 October 1832); Ley de 19 de julio de 1837 (Gaceta de Madrid no 
965, 25 July 1837), art 1; Real Decreto de 8 de junio de 1849 (Gaceta de Madrid no 5383, 9 June 1849), art 
1, preamble; Real Orden de 9 de junio de 1849 (Gaceta de Madrid no 5384, 10 June 1849), arts 2, 11; Real 
Decreto de 7 de diciembre de 1857 (Gaceta de Madrid no 1799, 8 December 1857), art 1; Decreto de 9 de 
agosto de 1870 (Gaceta de Madrid no 222, 10 August 1870), art 1; Decreto de 14 de abril de 1931 (Gaceta 
de Madrid no 105, 15 April 1931), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 
1934), art 1; Decreto-Ley de 21 de febrero de 1936 (Gaceta de Madrid no 53, 22 February 1936) art 1; 
Decreto-Ley de 22 de enero de 1937 (Gaceta de la República no 25, 25 January 1937), art 1; Real Decreto-
Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
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Others covered ‘crimes of infidelity’,608 ‘social crimes’ or ‘crimes committed on (…) 

social grounds’.609  

 

The specific types of crimes covered by amnesties in Spain have been the following:  

i) The participation in insurrections610 or ‘in acts ostensibly contrary to the dynasty or 

the institutions’,611 or crimes committed ‘on the occasion of demonstrations’;612  

ii) Crimes of non-military rebellion,613 military rebellion,614 non-military sedition,615 

military sedition,616 crimes against the head of state, crimes against the parliament, its 

members and against the council of ministers, crimes against the form of government, 

and crimes committed on the occasion of the exercise of individual rights (clandestine 

publications, non-peaceful meetings or demonstrations, and illegal associations);617  

                                                 
608 Real Decreto de 30 de octubre de 1832 (Gaceta de Madrid no 133, 1 November 1832), rr 1, 3, 7, in 
relation to Real Decreto de 15 de octubre de 1832 (Gaceta de Madrid no 129, 23 October 1832, that 
corrected Gaceta de Madrid no 128, 20 October 1832); Real Decreto de 8 octubre de 1842 (Gaceta de 
Madrid no 2922, 10 October 1842), art 1. 
609 Decreto de 14 de abril de 1931 (Gaceta de Madrid no 105, 15 April 1931), art 1; Decreto-Ley de 21 de 
febrero de 1936 (Gaceta de Madrid no 53, 22 February 1936) art 1; Decreto-Ley de 22 de enero de 1937 
(Gaceta de la República no 25, 25 January 1937), art 1. 
610 Real Decreto de 2 de febrero de 1810 (Gaceta de Madrid no 44, 13 February 1810), art 1; Real Orden 
Circular de 29 de diciembre de 1840 (Gaceta de Madrid no 2266, 1 January 1841), art 4; Real Decreto de 
17 de octubre de 1846 (Gaceta de Madrid no 4417, 18 October 1846), arts 1, 5; Real Decreto de 22 de 
marzo de 1854 (Gaceta de Madrid no 450, 26 March 1854), art 1; Real Decreto de 19 de octubre de 1856 
(Gaceta de Madrid no 1386, 20 October 1856), art 1; Real Decreto de 8 de abril de 1857 (Gaceta de Madrid 
no 1556, 9 April 1857), art 1; Real Decreto de 12 de diciembre de 1857 (Gaceta de Madrid no 1806, 15 
December 1857), art 1; Decreto de 1 de mayo de 1869 (Gaceta de Madrid no 122, 2 May 1969), art 1; Ley 
de 15 de febrero de 1873 (Gaceta de Madrid no 47, 16 February 1873), arts 1-2. 
611 Real Decreto de 1 de mayo de 1860 (Gaceta de Madrid no 123, 2 May 1860), arts 1, 4. Author’s 
translation. 
612 Ley de 15 de febrero de 1873 (Gaceta de Madrid no 47, 16 February 1873), arts 1-2. Author’s translation. 
613 Ley de 9 de agosto de 1873 (Gaceta de Madrid no 224, 12 August 1873), art 1; Ley de 20 de julio de 
1891 (Gaceta de Madrid no 204, 23 July 1891), art 1; Ley de 23 de diciembre de 1916 (Gaceta de Madrid 
no 359, 24 December 1916), art 1; Ley de 8 de mayo de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 
1; Real Decreto-Ley de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 February 1930), art 1; Ley de 24 
de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de 
julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
614 Real Decreto-Ley de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 February 1930), art 1; Ley de 24 
de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de 
julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
615 Ley de 9 de agosto de 1873 (Gaceta de Madrid no 224, 12 August 1873), art 1; Ley de 20 de julio de 
1891 (Gaceta de Madrid no 204, 23 July 1891), art 1; Ley de 31 de diciembre de 1906 (Gaceta de Madrid 
no 5, 5 January 1907), art 1; Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 
1916), art 1; Ley de 8 de mayo de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 1; Real Decreto-Ley 
de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 February 1930), art 1; Ley de 24 de abril de 1934 
(Gaceta de Madrid no 115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía 
(BOE no 186, 4 August 1976), art 1. 
616 Real Decreto-Ley de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 February 1930), art 1; Ley de 24 
de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de 
julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
617 Real Decreto de 19 de febrero de 1864 (Gaceta de Madrid no 52, 21 February 1864), preamble and art 
1; Ley de 9 de agosto de 1873 (Gaceta de Madrid no 224, 12 August 1873), art 1; Ley de 20 de julio de 
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iii) Crimes of assault against the authority, its agents and civil servants, disobedience, 

blasphemy, contempt, insult, defamation and threats against the authority, its agents 

and other civil servants;618  

iv) Electoral crimes;619 

v) Crimes committed by former members of the parliament ‘because of the opinions they 

issued as such members of parliament’;620  

vi) '[C]rimes and misdemeanours (…) of opinion included in the Penal Code or in special 

laws’;621 the ‘abuse of printing’, any kind of ‘crimes of printing’ or ‘crimes committed 

through printing’, or ‘crimes and misdemeanours committed by means of printing, 

engraving, or another mechanical form of publication, or by means of the speech on 

the occasion of public meetings, demonstrations, performances, and analogical 

acts’;622  

vii) Crimes against the state external security (treason, crime against the peace or 

independence of the state, killing or injuring the head of another state);623 

                                                 
1891 (Gaceta de Madrid no 204, 23 July 1891), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 
115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 
1976), art 1. 
618 Ley de 9 de agosto de 1873 (Gaceta de Madrid no 224, 12 August 1873), art 1; Ley de 31 de diciembre 
de 1906 (Gaceta de Madrid no 5, 5 January 1907), art 1; Ley de 23 de diciembre de 1916 (Gaceta de Madrid 
no 359, 24 December 1916), art 2; Ley de 8 de mayo de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 
1; Ley de 11 de septiembre de 1932 (Gaceta de Madrid no 265, 21 September 1932), art 1; Ley de 24 de 
abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de julio, 
sobre amnistía (BOE no 186, 4 August 1976), art 1. 
619 Decreto de 30 de agosto de 1871 (Gaceta de Madrid no 242, 30 August 1871), arts 1, 5; Ley de 10 de 
marzo de 1890 (Gaceta de Madrid no 70, 11 March 1890), art 1; Ley de 23 de diciembre de 1916 (Gaceta 
de Madrid no 359, 24 December 1916), art 2; Real Decreto de 4 de julio de 1924 (Gaceta de Madrid no 
187, 5 July 1924), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1.  
620 Real Decreto de 7 de febrero de 1834 (Gaceta de Madrid no 18, 8 February 1834). Author’s translation. 
621 Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. Author's 
translation. 
622 Circular de 27 de octubre de 1846 (Gaceta de Madrid no 4428, 29 October 1846), arts 1-2, in relation to 
Real Decreto de 17 de octubre de 1846 (Gaceta de Madrid no 4417, 18 October 1846), arts 1, 5; Real 
Decreto de 21 de septiembre de 1864 (Gaceta de Madrid no 266, 22 September 1864), art 1; Real Decreto 
de 21 de junio de 1865 (Gaceta de Madrid no 173, 22 June 1865), art 1; Decreto de 16 de marzo de 1869 
(Gaceta de Madrid no 78, 19 March 1869), art 1; Ley de 14 de marzo de 1873 (Gaceta de Madrid no 75, 16 
March 1873), art 1; Decreto de 30 de agosto de 1871 (Gaceta de Madrid no 242, 30 August 1871), arts 1, 
5; Ley de 15 de febrero de 1873 (Gaceta de Madrid no 47, 16 February 1873), arts 1-2; Ley de 20 de julio 
de 1891 (Gaceta de Madrid no 204, 23 July 1891), art 1; Decreto de 14 de abril de 1931 (Gaceta de Madrid 
no 105, 15 April 1931), art 1; Ley de 23 de abril de 1909 (Gaceta de Madrid no 114, 24 April 1909), art 1; 
Ley de 5 de diciembre de 1914 (Gaceta de Madrid no 340, 6 December 1914), art 1; Ley de 23 de diciembre 
de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; Ley de 8 de mayo de 1918 (Gaceta de Madrid 
no 129, 9 May 1916), art 1; Real Decreto de 4 de julio de 1924 (Gaceta de Madrid no 187, 5 July 1924), art 
1; Real Decreto-Ley de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 February 1930), art 1; Ley de 24 
de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1. Author's translation. 
623 Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; Ley de 8 de mayo 
de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 1. 
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viii) Crime of housebreaking ‘committed on political and social grounds’;624 

ix) Crime of abandonment of duty station, position or service, ‘when they had been 

committed on the occasion of avoiding persecutions, measures or proceedings 

motivated on political opinions or actions’;625 

x) Crimes of discovering and revealing secrets, ‘when they had been committed for 

political reasons or with the purpose of procuring the correction of defects in the 

management of the public interests of the State, Province or Municipality’;626  

xi) Crimes of public disorder;627 

xii) Crime of usurpation of public powers or functions;628  

xiii) Crimes committed with arising from or in relation to social conflicts, strikes, or 

lockouts, as well as infringements of the social legislation regulating strikes;629 

xiv) Crime of disobedience consisting in breaching the imposed penalty of exile,630 or 

breaching the imposed sentence for crimes subject to amnesty;631 

xv) Illegal possession of arms;632 

xvi) Crimes against the public administration, as long as the crime was caused by 

‘defective procedure or resolution, that the performance of the defendants did not 

result in profit for themselves, and that the Corporation or correspondent entity has not 

suffered damage’;633 

xvii) Regarding military crimes: Crime of ill-treatment and defamation against armed 

forces;634 crimes of threats, disobedience, contempt, defamation against military 

                                                 
624 Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1. Author's translation. 
625 ibid. Author's translation. 
626 ibid. Author's translation. 
627 Ley de 31 de diciembre de 1906 (Gaceta de Madrid no 5, 5 January 1907), art 1; Ley de 23 de diciembre 
de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; Ley de 8 de mayo de 1918 (Gaceta de Madrid 
no 129, 9 May 1916), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1. 
628 Ley de 9 de agosto de 1873 (Gaceta de Madrid no 224, 12 August 1873), art 1. 
629 Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; Ley de 8 de mayo 
de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 1; Real Decreto de 4 de julio de 1924 (Gaceta de 
Madrid no 187, 5 July 1924), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), 
art 1. 
630 Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; Ley de 8 de mayo 
de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 1; Real Decreto de 4 de julio de 1924 (Gaceta de 
Madrid no 187, 5 July 1924), art 1; Real Decreto-Ley de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 
February 1930), art 1. 
631 Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; Ley de 8 de mayo 
de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 
115, 25 April 1934), art 1; Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 
1976), art 1.  
632 Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1. 
633 ibid. Author's translation. 
634 ibid; Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
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authority, crimes of offence against the nation and its symbols, crime of defamation 

against the armed forces;635 crime of abandonment by the military officer of duty 

station or place of residence, ‘provided that the facts were carried out for political 

reasons’;636 crimes for desertion or flight;637 crimes of military negligence;638 and the 

refusal to perform military service by conscientious objectors.639  

xviii) Some crimes were awarded amnesty without having any political or ideological 

connotation: forgery of travel certificates required to obtain the title of pilot or 

merchant marine captain;640 non-compliance by military personnel with the legal 

requirements to marry;641 forgery of certificates and other documents for examinations 

at a secondary school;642 financial crimes.643  

 

In the vast majority of cases, common crimes that arose from or were committed as a 

pretext to the political events covered by the amnesty were expressly excluded from its 

scope of application.644 Military crimes were also excluded.645 

 

                                                 
635 Ley de 31 de diciembre de 1906 (Gaceta de Madrid no 5, 5 January 1907), art 1; Real Decreto-Ley 
10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
636 Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1. Author's translation. 
637 Ley de 8 de mayo de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 5; Ley de 14 de julio de 1922 
(Gaceta de Madrid no 203, 22 July 1922), art 1; Real Decreto de 15 de diciembre de 1923 (Gaceta de 
Madrid no 350, 16 December 1923), art 1; Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 
1934), art 1; Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 
1. 
638 Real Decreto de 4 de julio de 1924 (Gaceta de Madrid no 187, 5 July 1924), art 1; Real Decreto-Ley de 
5 de febrero de 1930 (Gaceta de Madrid no 37, 6 February 1930), art 1. 
639 Real Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 1. 
640 Ley de 30 de julio de 1902 (Gaceta de Madrid no 213, 1 August 1901), art 1. 
641 Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 3; Ley de 8 de mayo 
de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 4; Real Decreto de 4 de julio de 1924 (Gaceta de 
Madrid no 187, 5 July 1924), art 1; Real Decreto-Ley de 5 de febrero de 1930 (Gaceta de Madrid no 37, 6 
February 1930), art 1. 
642 Decreto de 3 de julio de 1931 (Gaceta de Madrid no 185, 4 July 1931), art 1. 
643 Ley de 24 de abril de 1934 (Gaceta de Madrid no 115, 25 April 1934), art 1; Ley de 24 de noviembre de 
1938 (BOE no 2654, 30 November 1938). 
644 Real Decreto de 30 de noviembre de 1840 (Gaceta de Madrid no 2235, 1 December 1840), art 4; Ley de 
19 de julio de 1837 (Gaceta de Madrid no 965, 25 July 1837), art 3; Real Decreto de 17 de octubre de 1846 
(Gaceta de Madrid no 4417, 18 October 1846), art 6; Real Decreto de 8 de junio de 1849 (Gaceta de Madrid 
no 5383, 9 June 1849), arts 1, 4; Real Decreto de 22 de marzo de 1854 (Gaceta de Madrid no 450, 26 March 
1854), arts 1-2; Real Orden de 13 de diciembre de 1856 (Gaceta de Madrid no 1441, 14 December 1856), 
r 3; Real Decreto de 7 de diciembre de 1857 (Gaceta de Madrid no 1799, 8 December 1857), art 1; Real 
Decreto de 12 de diciembre de 1857 (Gaceta de Madrid no 1806, 15 December 1857), art 1; Real Decreto 
de 30 de junio de 1870 (Gaceta de Madrid no 190, 8 July 1860), art 1; Real Decreto de 27 de mayo de 1863 
(Gaceta de Madrid no 150, 30 May 1863), art 4; Decreto de 1 de mayo de 1869 (Gaceta de Madrid no 122, 
2 May 1969), art 4; Ley de 23 de diciembre de 1916 (Gaceta de Madrid no 359, 24 December 1916), art 1; 
Ley de 8 de mayo de 1918 (Gaceta de Madrid no 129, 9 May 1916), art 1. 
645 Real Decreto de 30 de junio de 1870 (Gaceta de Madrid no 190, 8 July 1860), art 1. 
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It is to be noted that the issuing body, in light of the interests and needs of the governing 

forces, determined the scope of amnesties at its discretion. For instance, the amnesties 

that first covered the fight between the Carlists and the supporters of Queen Isabel II 

excluded those who participated in or supported the corresponding Carlist insurrections 

(supporters of the late King Fernando VII’s brother Carlos de Borbón),646 with this 

exception being based on a political decision, as justified in the corresponding 

preamble.647 However, a subsequent amnesty decided the contrary, covering those who 

fought for the rebel (Carlist) side, though it was applied to superiors on a case by case 

basis.648 This is also evident in a Decree of 22 January 1937. In light of the assistance 

provided by those serving sentence for common crimes to the Government of the Second 

Republic against the rebels during the 1936-1939 armed conflict, an amnesty was granted 

to those punished or prosecuted for common or military crimes,649 excluding the 

supporters of the rebels.650 

 

The review of the precedents of amnesties does not provide a clear answer. The vast 

majority of precedents of amnesties covers types of crimes with an obvious ideological 

meaning or that clearly pursue political or social objectives. Indeed, they are very similar 

to those defined in articles 1(1), 2(a)-(d), and 3 of the 1977 Amnesty Law. On the contrary, 

no example has been found that is similar to the types of crimes covered in article 2(e)-

                                                 
646 Real Decreto de 15 de octubre de 1832 (Gaceta de Madrid no 129, 23 October 1832, that corrected 
Gaceta de Madrid no 128, 20 October 1832); Ley de 19 de julio de 1837 (Gaceta de Madrid no 965, 25 July 
1837), art 1; Real Decreto de 30 de noviembre de 1840 (Gaceta de Madrid no 2235, 1 December 1840), art 
1. 
647 Real Decreto de 30 de novembre de 1840 (Gaceta de Madrid no 2235, 1 December 1840), preamble: ‘it 
is easy to know that without great danger of the Constitucion and the throne of Isabel II, and without a 
powerful resistance of the public opinion, it is not possible to extend the grace to those who followed the 
flags of the rebel D. Carlos, not included in the agreement of Vergara.’ Author’s translation. 
648 Real Decreto de 17 de octubre de 1846 (Gaceta de Madrid no 4417, 18 October 1846), arts 1-2, 5. See 
preamble, for a confirmation of the discretionary scope: ‘There are warnings of disorder that cannot be 
ignored without compromising the highest interests of the State. The desire of Your Majesty, the desire of 
the Government, was to put no limit to the exercise of the most beautiful prerogative of royal power; but 
even if unfortunately the indicated circumstances do not allow to go as far as Your Majesty and the 
Government would like, the Counsilors of the Crown still judge that Your Majesty can largely satisfy her 
pious intentions by extending the mantle of her kindness to many unfortunates, without undermining the 
security of the order that is in the fateful event that the nation celebrates, and without compromising the 
inner peace, which is the greatest need of this country so worked by revolts.’ Author’s translation. 
649 Decreto-Ley de 22 de enero de 1937 (Gaceta de la República no 25, 25 January 1937), art 2. 
650 ibid art 3: ‘From the benefits granted by this decree-law are excluded all those sentenced after 15 July 
by the tribunals of the war and marine jurisdiction, by the special popular tribunals, by the juris of urgence 
or of guardia, as well as those that are subject to conviction or subject to the jurisdiction of the same or of 
the ordinary tribunals, or may be subject to them due to their hostile activities against the regime and 
criminal facts committed by enemies of the Republic before or after the indicated date.’ Author’s 
translation. 
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(f) of the 1977 Amnesty Law. However, the fact that the scope of the preceding amnesties 

was determined by the issuing body at its discretion, in some few cases even covering 

mere common crimes, obstructs the option of assuring that the scope of amnesties must 

always require proof of political intentionality.651 

 

Finally, the teleological hermeneutic criterion implies the determination of the ‘spirit and 

purpose’ of the norm. From the travaux préparatoires of the 1977 Amnesty Law, it is 

possible to deduce the will of the legislator.  

 

In the parliamentary debate before the adoption of the draft, the members of the 

Parliament that intervened in the debate assumed that the 1977 Amnesty Law was a tool 

for ‘the policy of national reconciliation’ that only covered the crimes (also those that 

implied violence) between the defenders of democracy and the supporters of the 

dictatorial regime, considered thus as ‘political acts’ or ‘political crimes’, and expressly 

excluding common crimes alien to this ideological confrontation.652  

 

No amendments to the 1977 Amnesty Law were filed. However, the previous drafts 

submitted by the parliamentary groups are also useful. All these drafts, except for those 

from Alianza Popular and UCD, limit the application of the amnesty to crimes committed 

by the two sides (democracy defenders and dictatorship supporters), with political or 

social intentions or meaning: 

 
‘This amnesty is conceived - because it cannot be otherwise, when all sectors of the political 

spectrum, with very minor exceptions, declare this constituent moment as one of 

overcoming an unfair authoritarian past - as a measure of justice, not of grace. That is why 

                                                 
651 In agreement, stating that the power to grant amnesties does not recognise limits, unless the constitution 
or the law restrict it, and thus admitting that amnesties can also apply to common crimes, see Enrique Linde 
Paniagua, 'La clemencia (amnistía e indulto) a la luz de la jurisprudencia de los Tribunales Supremo y 
Constitucional y del Código Penal de 1995' [1998] 105; César Aguado Renedo, Problemas constitucionales 
del ejercicio de la potestad de gracia (2001) 85-94; Gerardo Landrove Díaz, Las consecuencias jurídicas 
del delito (2005) 140-141. In disagreement, considering that, if the amnesty is applied to all kinds of crimes, 
and not only to political and social crimes, the legitimacy of its application will be damaged, see José 
Enrique Sobremonte Martínez, Indultos y amnistía (1980) 71-72. 
652 See speech of Camacho Zancada (Communist parliamentary group), Fuejo Lago (Mixt parliamentary 
group), Triginer Fernández (parliamentary group of the Catalan Socialists), Benegas Haddad 
(parliamentary group of the Spanish Socialists), Arzallus Antia (parliamentary group of the Catalan and 
Basque minorities), Letamendia Belzunce and Arias-Salgado Montalvo (parliamentary group of UCD), in 
DSC no 24, 1977, Plenary Session no 11 of 14 October 1977, 960-973. Carro Martínez (parliamentary 
group of Alianza Popular), who abstained in the vote of the draft, argued that from the June 1977 elections 
no political crimes were possible in Spain, thus, no amnesty was possible for those (ibid 957). 
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it extends to all the alleged infractions of political intentionality, whatever the jurisdiction 

that knows or has known of them, and whatever their criminal, administrative or 

governmental nature. (...) Without prejudice to considering, at the time, a pardon, with 

respect to common crimes, that should not be involved in this law, because it responds to 

another philosophy, the law also declares the crimes of adultery and related as amnestied, 

that suppose the discrimination of the woman, the last roots of which are also of a political 

nature.’653  

 

In the case of the draft filed by the Communist parliamentary group, the amnesty covered 

‘crimes and misdemeanours of political or social intentionality’, as well as ‘for the same 

reasons to fugitives and deserters’, and to 'all actions and omissions punished as a crime 

of adultery, abortion and propaganda and distribution of contraceptives’.654 In the case of 

the draft filed by the parliamentary group of the Catalan and Basque minorities, the 

amnesty covered ‘all criminal (…) infractions of political intentionality, as well as 

common infractions (…) connected to them’, and ‘the criminal offenses (…) due to 

conscientious objection raised before the provision of military service (…) based on 

religious, moral, ethical, philosophical or political reasons’.655 The Socialist group 

proposed that the amnesty cover ‘all acts considered as criminal offenses (…) that are 

executed in any way with political intent to establish democracy in Spain and restoration 

of public liberties of all its citizens, as well as the common criminal offenses connected 

with those’, the crimes of adultery, and ‘all criminal offenses committed because of 

conscientious objection, based on religious, moral, ethical, philosophical or political 

motives and raised before the provision of military service, on the arising thereof, or in 

support of the objection raised by others’.656 The joint proposal submitted by the Socialist, 

Communist, Catalan-Basque and the Mixed parliamentary groups covered ‘all acts 

considered as criminal offences (…), executed in any form with political intentionality, 

                                                 
653 Proposición de ley de Grupo Parlamentario del Congreso, 122/000064, 21 September 1977, preamble. 
Author’s translation. See also preambles of Proposición de ley de Grupo Parlamentario del Congreso, 
122/000062, 15 July 1977; Proposición de ley de Grupos Parlamentarios del Congreso, 122/000063, 14 
September 1977. 
654 Proposición de ley de Grupo Parlamentario del Congreso, 122/000062, 15 July 1977, arts 1, 6. Author’s 
translation. 
655 Proposición de ley de Grupos Parlamentarios del Congreso, 122/000063, 14 September 1977, arts 1, 3. 
Author’s translation. 
656 Proposición de ley de Grupo Parlamentario del Congreso, 122/000064, 21 September 1977, arts 1, 3, 4. 
Author’s translation. 
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as well as common criminal offences connected to those are amnestied’.657 The joint 

proposal defined the scope more precisely as follows:  

 
‘The following are understood to be included in this amnesty: a) Criminal offences 

committed due to conscientious objection, based on religious, moral, ethical, philosophical 

or political grounds, arising on provision of military service, or in support of the objection 

raised by others. b) Acts of political intentionality and expression of opinion, made through 

the press, printing, or any other means of communication, as well as in defence of the 

professional secrecy (…) considered as infractions’.658  

 

The first proposal submitted by UCD defined ‘political intentionality’ as: 

 
‘[M]otives aimed at influencing the establishment of democracy or meeting specific 

demands of the peoples and communities of Spain. (…) only excluding their effects in those 

specific cases in which the acts revealed grounds of profit or a deliberate purpose of 

obstructing the process that has led to the prevailing democratic situation through serious 

acts of violence against life or physical integrity of people’.659 

 

In this sense, the draft proposed to grant amnesty to ‘crimes and misdemeanours of 

political intentionality and of opinion’, excepting ‘the acts of serious violence against life 

or physical integrity of the people (…) when they respond to a deliberate purpose of 

destabilising the initiated democratic process or are done for profit.’660 However, in article 

1(3)-(4) of the draft, the requirement of political intentionality is no longer mentioned, 

covering the crimes of rebellion and sedition and the crimes committed by authorities, 

civil servants and public order agents, in essentially identical terms to article 2(a), (e) and 

(f) of the 1977 Amnesty Law.661 

 

Considering this, it seems that the legislator conceived the 1977 Amnesty Law as a tool 

for the oblivion of the crimes (even the bloodiest) committed by the two sides (the 

supporters of the Francoist regime and the dissidence). It seems clear that the legislator 

                                                 
657 Proposición de ley de Grupos Parlamentarios del Congreso, 122/000058, 1 October 1977. Author’s 
translation. 
658 ibid arts 1-2. Author’s translation. 
659 Proposición de ley de Grupos Parlamentarios del Congreso, 122/000061, 3 October 1977, preamble. 
Author’s translation. 
660 ibid arts 1(1)-(2). Author’s translation. 
661 ibid arts 1(3)-(4). 
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did not intend to cover with this measure, for instance, crimes of expression of opinion 

that damaged the honour of the victim and lacked any ideological component, since 

common crimes not related to political crimes were expressly excluded.  

 

The criteria of interpretation do not provide a clear answer. The literal and systematic 

interpretation excludes the need to require ‘implicit’ conditions (ie the political 

intentionality) for the application of article 2 of the 1977 Amnesty Law. Even if precedent 

amnesties usually covered crimes with a political or social context, there are also 

examples of amnesties for mere common crimes, their scope always being determined 

using discretion. Of course, a reading of the proposals of amnesties and the parliamentary 

discussions clearly links the amnesty to the criminal activities of both sides, the defenders 

of democracy and supporters of the dictatorship. In any case, the types of crimes listed in 

article 2 of the 1977 Amnesty Law themselves have a political connotation, except for 

letters (e) and (f). This may explain the heading of article 2 ‘in any case’. Proof of political 

intentionality may not be required, but the traditional understanding of amnesties and the 

fact that the 1977 Amnesty Law was adopted during the transition to democracy support 

the view that only crimes linked to the confronting political ideologies during the 

dictatorship enjoy this clemency granted.662 

 

Consequently, in the Ruano case, the prosecuted crime of murder, if it had been proven, 

or the crime of injury, if it had not been time-barred, could have been subsumed in the 

1977 Amnesty Law (articles 1(1)(a) or 2(e)). This is because the victim was a political 

dissident, a member of the Frente de Liberación Popular, arrested for throwing 

propaganda against the dictatorship onto the street, and was under the custody of three 

police officers when the death took place. The Paracuellos del Jarama case, concerning 

the extrajudicial execution of prisoners in Republican territory in 1936, could also be 

subsumed in article 1(1)(a) of the 1977 Amnesty Law. The same would happen with the 

1937-1939 aerial bombardments against Barcelona case and the 1937 aerial 

bombardments against Durango case, since the 1977 Amnesty Law does not exclude 

                                                 
662 In disagreement, see Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia 
del caso español' [2012] 87-88 (Tamarit interprets that 'the most serious crimes committed or ordered by 
the authorities against the civilian population', or 'the massive violations of human rights', which would 
include those with the nature of a crime against humanity, must be regarded as excluded from the scope of 
the 1977 Amnesty Law, for not having the nature of a political crime, in light of the context in which the 
Law was enacted). 



156 

 

crimes committed by non-nationals that had helped any of the parties to the armed 

conflict. The 1936-1939 enforced disappearances case could also fulfil the material scope 

of the 1977 Amnesty Law,663 the main problem here being compliance with the temporal 

scope of any applicable clemency measures (see below). The stolen babies cases would 

not fulfil the material scope of the 1977 Amnesty Law, as this abduction of minors 

followed economic or other private interests. The case on torture committed by the 

Brigada Político-Social would fall within the scope of article 1(1)(a) or article 2(e).664 If 

it is considered that the persecution of individuals due to their sexual orientation is 

ideologically motivated in the sense of the interpretation given by courts of 'political 

intentionality', then the case of the discriminatory convictions of LGBT case could be 

regarded as covered by article 1(1)(a). As judges were not 'civil servants or agents of 

public order', article 2(f) would not apply. However, it is to be noted that some of the 

cases investigated were committed until 1977, beyond the temporal scope of the 1977 

Amnesty Law. 

 

5.3. Procedural requirements for the application of the 1977 Amnesty Law 

 

The wording of article 9 of the 1977 Amnesty Law and case law shows that courts had to 

apply the 1977 Amnesty Law after determining, according to the existing evidence, the 

date of commission of the investigated or prosecuted facts, whether the defendants 

belonged to any organisation and the goals pursued by such organisation, and the criminal 

offences that were committed in the specific case. The case law shows that the application 

of the 1977 Amnesty Law was not straight forward, since its application was denied in 

many cases.665  

                                                 
663 In disagreement, see Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia 
del caso español' [2012] 88 (see n 665). In contrast to the disappearances of adults, Tamarit considers that 
the abduction of children of Republicans would be qualified as a political crime and be covered by the 1977 
Amnesty Law (see ibid 89). 
664 In contrast, see CAT, 'Concluding observations of te Committee against Torture' (9 December 2009) 
UN Doc CAT/C/ESP/CO/5 para 21, where the CAT claims that art 1(1)(c) of the 1977 Amnesty Law in 
any case excludes torture (which also includes enforced disappearances) from the offences subject to 
amnesty. However, the CAT forgets that the scope of arts 1(1)(a)-(b) or 2 is wider. See Mónica Zapico 
Barbeito, '¿Se pueden/deben investigar los crímenes cometidos durante la guerra civil española y la 
dictadura franquista? Algunas cuestiones al respecto planteadas por el Auto 16 de octubre de 2008' [2009] 
12; Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: Legal Possibilities, 
Obligations of the Spanish State and Duties towards the Victims' (2010) 259, where Zapico commits the 
same mistake, when referring to the enforced disappearances under consideration. 
665 Eg Tribunal Supremo, Sala de lo Criminal, sentencia de 30 de marzo de 1979, legal ground 1; Tribunal 
Supremo, Sala de lo Penal, sentencia de 26 de septiembre de 1979, legal ground 1; Tribunal Supremo, Sala 
de lo Criminal, sentencia de 9 de febrero de 1980, legal ground 9; Tribunal Supremo, Sala de lo Criminal, 
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Amnesties do not refer to a single specific case, but concern a bigger or smaller group of 

individuals, determined a priori by the conditions contained in the norm regulating the 

corresponding amnesty. As it is a norm with a general character, a judge or court must 

determine whether the specific case may be subsumed therein. 

 

The analysis of whether the requirements of articles 1 or 2 are fulfilled may be carried 

out at any stage of the proceeding, and also during the enforcement of the sentence. Thus, 

an individual may benefit from the amnesty when he or she becomes a defendant in a 

certain criminal proceeding, in advance, without the need to wait for a judgment that 

determines his or her criminal liability.666 The proceeding may be stayed during the 

investigating stage of the proceeding or before the beginning of the trial, or the defendant 

may be acquitted after the trial.667 

 

Actually, the above-mentioned circular letter regarding the amnesty of 30 July 1976 

acknowledges that ‘the wide margin for judicial interpretation means that the application 

of the Royal Decree-Law [regulating the amnesty] requires the unique analysis, case by 

case, of individual infractions and all their circumstances in order to establish the 

applicability of the amnesty.’668  

 

In light of article 9 of the 1977 Amnesty Law, the Audiencia Provincial of Madrid in the 

Ruano case was right when it established that the 1977 Amnesty Law was only applicable 

to crimes the commission of which was acknowledged or proven during the investigation 

                                                 
sentencia de 19 de febrero de 1980, legal ground 1. The need to follow a procedure as described in art 9 for 
enjoying the application of the 1977 Amnesty Law has been stressed in Joan E Garcés, 'La ley española 
46/1977, de Amnistía, más citada que leída, no tiene por objeto actos de naturaleza genocida y lesa 
humanidad' (2010) 7-11, 17; Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes cometidos 
durante la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto planteadas por el 
Auto 16 de octubre de 2008' [2009] 12; Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco 
Regime: Legal Possibilities, Obligations of the Spanish State and Duties towards the Victims' (2010) 259, 
261; Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' 
[2012] 89; Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory 
and Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 163; Antonio Doñate Martín, 
'Las denuncias por las desapariciones forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 
5' (2012) 205-206; Ramón Sáez Valcárcel, 'Los jueces y el aprendizaje de la impunidad, a propósito de los 
crímenes del franquismo' [2010] 53.  
666 Tribunal Supremo, Sala de lo Criminal, sentencia de 7 de diciembre de 1979, legal ground 1. 
667 Criminal Procedural Law, arts 666(4), 675. 
668 Circular no 3/1976, 13 August 1976 in 'Memoria elevada al Gobierno de S.M. en la solemne apertura 
de los tribunales el día 15 de septiembre de 1977 por el Fiscal del Reino Excmo. Sr. D. Eleuterio González 
Zapatero' (Instituto Editorial Reus 1977) 228. Author's translation. 
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or the trial.669 To apply the 1977 Amnesty Law to the cases under consideration, it would 

be necessary to determine the concurrence of the requirements of the norm, which would 

certainly imply investigating the facts that occurred, the identity of the perpetrators, and 

providing evidence of their political intention during the judicial proceeding. This 

unavoidably transforms the 1977 Amnesty Law into a truth-seeking mechanism.670 

 

5.4. The temporal scope of the 1977 Amnesty Law. Clemency measures and 

permanent crimes 

 

The temporal scope of article 1(1)(a) of the 1977 Amnesty Law is expressly determined, 

as it requires that the conducts investigated or prosecuted be executed before 15 

December 1976. Even if article 2(a), (e) and (f) of the 1977 Amnesty Law does not 

expressly set a time limit for its application, case law requires that the amnestied criminal 

offences be executed until 6 October 1977: ‘[I]t is required for its application [of article 

2]: 1st. [The acts] To be carried out until 6 October 1977, which is the maximum time 

limit indicated by the Law, since this art 2 does not contain any specific limitation on the 

time it can be applied.’671 

 

The disagreement between the Juzgado Central de Instrucción number 5 at the 1936-

1951 enforced disappearances case and the Supreme Court at the Garzón case concerning 

the temporal scope of the 1977 Amnesty Law referred only to the enforced disappearances 

investigated. The former argued that the 1977 Amnesty Law is not applicable to any crime 

of illegal detention or any other permanent crime the consummation of which continued 

beyond its entry into force, whereas the latter rejected the ongoing nature of the crimes 

of illegal detention investigated, on the assumption that the victims were no longer 

detained. Thus, the controversy was based on the effects that the permanent 

consummation of a crime has on the applicability of amnesties. 

                                                 
669 In the same sense, Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre 
de 2008, legal ground 14, at 91-92. 
670 In agreement with the possibility of this interpretation of arts 6 and 9, as requiring a court ruling that 
implies a previous investigation of the facts and determination of responsibilities and penalties, see UNHRC 
'Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-
recurrence, Pablo de Greiff' (22 July 2014) UN Doc A/HRC/27/56/Add.1 paras 80-82. 
671 Tribunal Supremo, Sala de lo Criminal, sentencia de 17 de abril de 1979, legal ground 3. Author’s 
translation. In agreement, José Enrique Sobremonte Martínez, Indultos y amnistía (1980) 105-106 
(Sobremonte holds that 6 October 1977 is the only absolute temporal limit of the scope of the 1977 Amnesty 
Law).  
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It has been argued above that the enforced disappearances investigated can be regarded 

as permanent crimes of illegal detention, the consummation of which begun, depending 

on the case, at any time between 1936 and 1951, and can only finish with the search, 

locating, exhumation where appropriate, and identification of the victims, or when the 

corresponding public authorities carry out an official investigation. 

 

Article 1(2) of the 1977 Amnesty Law contains a provision regulating the applicability of 

article 1(1) to permanent crimes, as it establishes that ‘[f]or the mere effects of 

subsumption in each of the paragraphs of the previous section, it will be understood that 

the moment of execution of the act is the one in which the criminal activity was 

initiated.’672 However, case law has toned down this provision. Three precedents exist 

that show the solution given by the Supreme Court to the applicability of the 1977 

Amnesty Law or other amnesties to permanent crimes, the consummation of which 

continued beyond the enactment or the temporal scope of the concerned clemency 

measure. 

 

One case dealt with the storage without authorisation of weapons and ammunition from 

1976 until 16 January 1979, the date on which the police found and seized them. The 

Supreme Court qualified this conduct as a crime of weapons and ammunition cache and 

noted that this type of crime is permanent, and consummated from the day of constitution 

of the cache until the day of its discovery. Thus, as the consummation of the said criminal 

offence concluded on 16 January 1979, the application of the amnesty granted by the Real 

Decreto-Ley of 30 July 1976 or the Real Decreto-Ley of 14 March 1977, the time limit of 

which was 30 July 1976, was dismissed.673 

 

Another case dealt with the opening of a bank account on 3 August 1977 in the name of 

the offender to deposit funds of the Basque armed group ETA, with two checks signed 

on 3 March 1978 and 5 July 1978, with the account remaining open until 3 October 1981, 

when the remaining funds were returned to the organisation. The Supreme Court qualified 

                                                 
672 1977 Amnesty Law, art 1(2). Author’s translation. 
673 Tribunal Supremo, Sala de lo Penal, sentencia de 26 de junio de 1980, legal grounds 1-2. See Real 
Decreto-Ley 10/1976, de 30 de julio, sobre amnistía (BOE no 186, 4 August 1976), art 1(6); Real Decreto-
Ley 19/1977, de 14 de marzo, sobre medidas de gracia (BOE no 65, 17 March 1977). 
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the conduct as a crime of collaboration with organised and armed groups, considered as 

permanent, as a single unit of action, its consummation lasting from the day of the 

agreement of the accused with the organisation and receipt of the funds until the day of 

cancellation of the account and return of the remaining funds.674 The accused sought to 

be covered by article 1(1)(c) of the 1977 Amnesty Law, which granted amnesty to acts 

performed until 6 October 1977. According to the Supreme Court, regardless of the 

wording of article 1(2) of the 1977 Amnesty Law, the date 3 October 1981 was the one 

to be taken into account for the application of article 1 of the 1977 Amnesty Law. Indeed, 

the Supreme Court argued that:  

 
‘[T]he statutory requirement, exceptional in relation to the informative principles of the 

penal order, must be understood, in good logic and tempering it to the purposes pursued by 

the provisions of clemency, on the basis that, after the enactment of the Law, the unlawful 

state created with pre-existence is not prolonged, nor new acts are added that join the 

previous ones. Otherwise, the Law would become, in cases of continuous or permanent 

crimes, a licence for impunity to add new facts or to extend situations of illegality, after its 

own validity, thus contradicting the purpose that encouraged such an important provision 

(…); it being obvious that the exercise of the right of clemency on the part of the legislator 

looks backwards, erasing the effects of past actions, and not forward, anticipating the 

forgiveness of a subsequent criminal act.’675  

 

Thus, the Supreme Court interpreted article 1(2) narrowly, as excluding acts that 

continued beyond 6 October 1977, the application of article 1(1)(c) of the 1977 Amnesty 

Law being dismissed. 

 

A third case dealt with the membership of the accused to ETA commandos from 1977 

until 1980. The Supreme Court qualified the conduct as a crime of collaboration with 

armed groups. Since the two accused performed acts for ETA in 1978 and subsequently, 

                                                 
674 Tribunal Supremo, Sala de lo Penal, sentencia de 20 de enero de 1986, legal ground 1. See Alicia Gil 
Gil, La justicia de transición en España. De la amnistía a la memoria histórica (2009) 129 fn 314; Alicia 
Gil Gil, 'España' (2009) 492 fn 105; Alicia Gil Gil, 'Justicia transicional en España' (2010) 168 fn 109; 
Alicia Gil Gil, 'Justicia transitional en España. Cuatro años de vigencia de la Ley de Memoria Histórica' 
[2011] 177 fn 118 (in my opinion, Gil criticises incorrectly the Supreme Court, because Gil confuses a 
permanent crime with a delito continuado (continuous crime)). 
675 Tribunal Supremo, Sala de lo Penal, sentencia de 20 de enero de 1986, legal ground 2. Author’s 
translation. 
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and thus, outside the temporal scope of application of the 1977 Amnesty Law, which was 

6 October 1977, the Supreme Court rejected the application.676 

 

The Supreme Court has applied the same reasoning to dismiss the application of pardons, 

which is another type of clemency measure, to cases of permanent or continuous crimes 

consummated beyond their temporal scope of application.677  

 

Scholars agree with this case law. Thus, in the case that the norm granting clemency does 

not provide any temporal scope for its application, clemency will only be granted to all 

infringements committed before its enactment. In the case that the norm granting 

clemency does provide such time limit, clemency will apply to all infringements 

committed during the term provided. The time limit provided must always be before the 

publication of the clemency measure. Otherwise, the clemency measure would grant 

impunity to future crimes, once its scope is known. Therefore, if a permanent criminal 

offence starts consummation before the time limit corresponding to a particular clemency 

norm, but once this date is over, the unlawful situation remains in place, the clemency 

measure cannot cover this criminal offence.678 

 

                                                 
676 Tribunal Supremo, Sala de lo Penal, sentencia de 23 de junio de 1986, legal ground 5. 
677 Eg: (i) Tribunal Supremo, Sala de lo Penal, sentencia de 16 de diciembre de 1978, legal ground 1 
(dismissing the application of a pardon to a continuous crime of robbery, since the first acts of the action 
took place within the temporal scope of application of the pardon, but the last act of the action took place 
beyond it); (ii) Tribunal Supremo, Sala de lo Criminal, sentencia de 12 de febrero de 1979, legal ground 2 
(dismissing the application of a pardon the time limit of which was 15 December 1976 to a permanent crime 
of family desertion consummated from 25 May 1976 and beyond the date of the judgement); (iii) Tribunal 
Supremo, Sala de lo Criminal, sentencia de 3 de abril de 1979, legal grounds 2-3 (also dismissing the 
application of a pardon the time limit of which was 22 November 1975 to a permanent crime of family 
desertion consummated between 1964 and beyond the date of the judgement); (iv) Tribunal Supremo, Sala 
de lo Penal, sentencia de 6 de noviembre de 1980, legal grounds 3-4 (also dismissing the application of a 
pardon the time limit of which was 15 December 1976 to a permanent crime of family desertion 
consummated from 7 December 1976 and beyond the date of the judgement); (v) Tribunal Supremo, Sala 
de lo Criminal, sentencia de 30 de enero de 1982, legal ground 1 (dismissing the application of pardons the 
time limits of which were, respectively, 22 November 1975 and 15 December 1976, to a crime of 
misappropriation consummated from 1974 to mid-November 1978); (vi) Tribunal Supremo, Sala de lo 
Criminal, sentencia de 2 de noviembre de 1982, legal ground 3 (dismissing the application of pardons the 
time limit of which was 15 December 1976 to a continuous crime of misappropriation consummated 
between July 1975 and March 1978); (vii) Tribunal Supremo, Sala de lo Penal, sentencia de 8 de julio de 
1988, legal ground 3 (dismissing the application of a pardon the time limit of which was 15 December 1976 
to a permanent crime of fraud consummated before and beyond that date). 
678 Concerning amnesties, see Gerardo Landrove Díaz, La amnistía en España (1976) 11; José Enrique 
Sobremonte Martínez, Indultos y amnistía (1980) 72. Concerning general pardons, where the same logic 
applies, see Alejandro del Toro Marzal, 'Artículo 112' (1972) 646-647, 647 fn 108. 
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To sum up, the date of termination of the permanent crime is relevant for the applicability 

of article 1(1)(a) of the 1977 Amnesty Law, despite the wording of article 1(2), and for 

the applicability of article 2, despite not fixing any time limit. These provisions cannot 

apply to crimes the consummation of which went on beyond the publication of the 1977 

Amnesty Law on 17 October 1977. The purpose of this interpretation is to avoid a ‘licence 

for impunity’ proscribed by Supreme Court case law, by way of providing amnesty for 

future criminal conduct. As a result, the investigated illegal detentions at the 1936-1939 

enforced disappearances case would not comply with the temporal scope of the 1977 

Amnesty Law.679 The same would happen with the illegal detentions investigated at the 

discriminatory convictions of LGBT case that were executed from 15 December 1976 to 

1977.  

 

5.5. The 1977 Amnesty Law and obligations of the Spanish state under international 

law 

 

In the 1936-1951 enforced disappearances case, the Juzgado Central de Instrucción 

number 5 argued that the inaction of the authorities in respect of the missing persons 

resulted in a violation of articles 2 and 5 of the ECHR, and, in respect of the relatives of 

                                                 
679 In agreement with this conclusion, see Miguel Ángel Rodríguez Arias, El caso de los niños perdidos del 
franquismo. Crimen contra la humanidad (2008) 95-96; Miguel Ángel Rodríguez Arias, 'La nueva ley "de 
la memoria" y la vulneración de los artículos 2 y 13 del Convenio Europeo para la Protección de los 
Derechos Humanos en el caso de los desaparecidos' (2008) 69; Mónica Zapico Barbeito, '¿Se pueden/deben 
investigar los crímenes cometidos durante la guerra civil española y la dictadura franquista? Algunas 
cuestiones al respecto planteadas por el Auto 16 de octubre de 2008' [2009] 13; Mónica Zapico Barbeito, 
'Investigating the Crimes of the Franco Regime: Legal Possibilities, Obligations of the Spanish State and 
Duties towards the Victims' (2010) 259; Carlos Castresana Fernández, 'El Estado español y las víctimas del 
franquismo, frente al derecho internacional' [2012] 23-24; Antonio Doñate Martín, 'Las denuncias por las 
desapariciones forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 5' (2012) 271-273; 
Ramón Sáez Valcárcel, 'Justicia transicional y España. ¿Se puede juzgar la historia?' (2009) 105; Ramón 
Sáez Valcárcel, 'Los jueces y el aprendizaje de la impunidad, a propósito de los crímenes del franquismo' 
[2010] 52.  
Opposed to this view, see Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la 
experiencia del caso español' [2012] 88-89, 88-89 fn 24; Josep M Tamarit Sumalla, Ana Beltrán Montoliu, 
and Joan Sagués San José, Historical Memory and Criminal Justice in Spain. A Case of Late Transitional 
Justice (2013) 149, 163 (regardless of the Supreme Court case law, Tamarit argues that the permanent and 
ongoing crimes of illegal detention followed by disappearance would fall within the temporal scope of the 
1977 Amnesty Law, because its art 1(2) determines as relevant the time of performing the first act of the 
action, only falling out if ‘any perpetrator was alive and had also acted after the entry into force of the 
Amnesty Act, consciously maintaining the deprivation of liberty of a victim’). Also opposed to this view, 
see Alicia Gil Gil, 'España' (2009) 492; Alicia Gil Gil, La justicia de transición en España. De la amnistía 
a la memoria histórica (2009) 128-130, 163-164; Alicia Gil Gil, 'Justicia transicional en España' (2010) 
160, 168; Alicia Gil Gil, 'Justicia transicional en España. Cuatro años de vigencia de la Ley de Memoria 
Histórica' [2011] 165, 176-177 (Gil considers the investigated facts amnestied by means of art 1(2) of the 
1977 Amnesty Law). Surprisingly, Gil ignores the whole Supreme Court case law on the application of 
amnesties and pardons to permanent and ongoing crimes. 



163 

 

the victims, a violation of article 3.680 With further references to international and regional 

case law and international instruments, the investigating judge asserted that no amnesty 

shall cover acts that, pursuant to international law, amount to genocide, crimes against 

humanity or war crimes.681 According to the investigating judge, amnesties shall not 

apply, unless an impartial and effective judicial investigation has already determined the 

truth about the events and the criminal liability of perpetrators.682 The investigating judge 

justified that in the Paracuellos del Jarama case, as he also stated in this second 

proceeding, the extrajudicial executions of 1936 were covered by the amnesties issued 

'because, after the end of the civil war, such facts were investigated, the possible 

perpetrators were punished and the victims were identified.'683  

 

In the Garzón case, the Supreme Court acknowledged that the ICC Statute establishes the 

obligation of states parties to prosecute crimes against humanity, but refers to the temporal 

scope of the treaty to exclude its application to the 1936-1951 enforced disappearances 

case. The Supreme Court also admitted that an amnesty may hinder the provision of 

effective remedies in breach of the ICCPR and the ECHR. Nonetheless, the Court 

recognised that these obligations were only enforceable in relation to violations occurring 

after the entry into force of the conventions in question.684 The Supreme Court denied 

that the prohibition of amnesty for human rights violations constituted an international 

custom that had been introduced in the ICCPR in 1966 and asserted that, even if it were 

the case, it would have come to existence after the commission of the disappearances 

investigated.685 Likewise, the Court rejected the retroactive application of international 

conventions that forbid statutory limitations for crimes against humanity.686 However, the 

investigating judge had already countered the first argument, by focusing on the date 

when the 1977 Amnesty Law was passed and not on the date when the disappearances 

occurred. The 1977 Amnesty Law was approved in October 1977, and therefore, after the 

                                                 
680 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
10, at 40-42; Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, 
legal ground 5, at 40-45. 
681 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
4, at 34, legal ground 5, at 40-45, legal ground 6, at 47-49, legal ground 12, at 74-75. 
682 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal ground 
14, at 92. 
683 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 16 de octubre de 2008, legal ground 
11, at 49. Author's translation.  
684 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 18. 
685 Tribunal Supremo, Sala de lo Penal, sentencia 101/2012, de 27 de febrero, legal ground 3, at 19. 
686 ibid legal ground 3, at 16-17. 
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ratification of the ICCPR by Spain, in April 1977.687 The same reasoning is contained in 

the case on torture committed by the Brigada Político-Social.688 

 

To analyse the position of the 1977 Amnesty Law or the policy of de facto impunity from 

the perspective of international law,689 the applicable international conventions, 

international customs and the general principles of law recognised by civilised nations 

are examined here as sources of international law, as provided by article 38 of the Statute 

of the ICJ.  

 

5.5.1. Treaties on specific crimes 

 

Scholars have found that some treaties entail for the state of commission a duty to 

investigate, institute a criminal proceeding, and ultimately prosecute and punish the 

criminal conduct thereby covered.690 The treaties referred to by scholars as explicitly 

                                                 
687 Juzgado Central de Instrucción no 5, Audiencia Nacional, auto de 18 de noviembre de 2008, legal ground 
14, at 89. 
688 Audiencia Provincial de Madrid, 29th Section, auto 608/2018, de 28 de septiembre de 2018, legal ground 
4.  
689 For the purpose of analysing the compliance with international law, the blanket amnesty introducted via 
the 1977 Amnesty Law equals to a de facto impunity due to lack of prosecutions. On the option of not 
prosecuting in transitional contexts, see Gerhard Werle, 'Transitional Justice - Der juristische Rahmen' 
(2009) 794.  
690 See Naomi Roht-Arriaza, 'State Responsibility to Investigate and Prosecute Grave Human Rights 
Violations in International Law' (1990) 462-467; Carla Edelenbos, 'Human Rights Violations: A Duty to 
Prosecute?' (1994) 6-8, 12; M Cherif Bassiouni and Edward M Wise, Aut Dedere Aut Judicare: The Duty 
to Extradite or Prosecute in International Law (1995) 7-19; Naomi Roht-Arriaza, 'Sources in International 
Treaties of an Obligation to Investigate, Prosecute, and Provide Redress' (1995) 25-28; M Cherif Bassiouni, 
'Searching for Peace and Achieving Justice: The Need for Accountability' (1996) 13-16; Florian Jeßberger, 
'Von der Pflicht des Staates, Menschenrechtsverletzungen zu untersuchen' (1996) 293-294; Michael Scharf, 
'The letter of the Law: The scope of the International Legal Obligation to Prosecute Human Rights Crimes' 
(1996) 43-48; Kai Ambos, 'Völkerrechtliche Bestrafungspflichten bei schweren 
Menschenrechtsverletzungen' (1999) 323-328; William W Burke-White, 'Protecting the Minority: A Place 
for Impunity? An Illustrated Survey of Amnesty Legislation, Its Conformity with International Legal 
Obligations, and Its Potential as a Tool for Minority-Majority Reconciliation' [2000] 41-47; Angelika 
Schlunk, Amnesty versus accountability: third party intervention dealing with gross human rights 
violations in internal and international conflicts (2000) 26-29; M Cherif Bassiouni, 'Accountability for 
Violations of International Humanitarian Law and Other Serious Violations of Human Rights' (2002) 10-
14; Antje Pedain, 'The Emergence of State Duties to Prosecute Perpetrators of Gross Human Rights 
Violations in International Law: A Jurisprudencial Perspective' (2002) 57-58, 61; Antje Du Bois-Pedain, 
Transitional Amnesty in South Africa (2007) 303-310, 317-319; Leila Nadya Sadat, 'The effect of amnesties 
before domestic and international tribunals: Morality, law and politics' (2007) 234, 237; Michael P Scharf, 
'Trading justice for peace: The contemporary law and policy debate' (2007) 253-257; Christine Bell, 'The 
"New Law" of Transitional Justice' (2009) 107-108; Kai Ambos, 'The Legal Framework of Transitional 
Justice: A Systematic Study with a Special Focus on the Role of the ICC' (2009) para 8; Gerhard Werle, 
'Transitional Justice - Der juristische Rahmen' (2009) 801, 801 fn 50; Gerhard Werle and Florian Jeßberger, 
Principles of International Criminal Law (2014) paras 227-229. 
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including such a duty are commonly the following691: the 1949 Geneva Conventions;692 

the 1948 Genocide Convention;693 the 1968 Statutory Limitations Convention;694 the 

1973 Apartheid Convention;695 the 1984 Torture Convention;696 and the ICC Statute.697 

                                                 
691 Bassiouni and Roht mention also other treaties containing the principle aut dedere aut judicare, which 
are here not listed, since the cases under consideration are clearly out of their material scope. See Naomi 
Roht-Arriaza, 'State Responsibility to Investigate and Prosecute Grave Human Rights Violations in 
International Law' (1990) 463-467; Naomi Roht-Arriaza, 'Sources in International Treaties of an Obligation 
to Investigate, Prosecute, and Provide Redress' (1995) 25-28; M Cherif Bassiouni and Edward M Wise, Aut 
Dedere Aut Judicare: The Duty to Extradite or Prosecute in International Law (1995) 7-19. 
692 Geneva Convention for the amelioration of the condition of the wounded and sick in armed forces in the 
field (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 31 (hereinafter '1949 First 
Geneva Convention') art 49; Geneva Convention for the amelioration of the condition of the wounded, sick 
and shipwrecked members of the armed forces at sea (adopted 12 August 1949, entered into force 21 
October 1950) 75 UNTS 85 (hereinafter '1949 Second Geneva Convention') art 50; Geneva Convention 
Relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered into force 21 October 
1950) 75 UNTS 135 (hereinafter '1949 Third Geneva Convention') art 129; Geneva Convention relative to 
the protection of civilian persons in time of war (adopted 12 August 1949, entered into force 21 October 
1950) 75 UNTS 287 (hereinafter '1949 Fourth Geneva Convention') art 146. With regard to grave breaches 
of common art 3 in non-international armed conflicts, some scholars have argued that it is possible to 
determine a treaty-based duty to prosecute by combining common arts 1 and 3 of the 1949 Geneva 
Conventions (see Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 303-310, 317-319). 
693 1948 Genocide Convention, arts 1, 4-6. 
694 1968 Statutory Limitations Convention, arts 1, 3, 4. The conventional prohibition of statutory limitations 
to war crimes and crimes against humanity and particularly its art 4 may be regarded as indirectly entailing 
an obligation to prosecute such types of crimes (see Diane F Orentlicher, 'Settling Accounts: The Duty to 
Prosecute Human Rights Violations of a Prior Regime' (1991) 2594 fn 252; Antje Du Bois-Pedain, 
Transitional Amnesty in South Africa (2007) 309).  
695 International Convention on the Supression and Punishment of the Crime of Apartheid (adopted 30 
November 1973, opened for signature 30 November 1973, entered into force 18 July 1976) 1015 UNTS 
243 (hereinafter '1973 Apartheid Convention') arts 3, 4(b).  
696 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 
10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 (hereinafter '1984 Torture 
Convention') arts 4-7, 12-14. See Questions relating to the Obligation to Prosecute or Extradite (Belgium 
v Senegal) (Judgement) [2012] ICJ Rep 422 para 94, where the ICJ has interpreted that '[a]rticle 7, 
paragraph 1, [via a systematic interpretation with reference to article 6(2)] requires the State concerned to 
submit the case to its competent authorities for the purpose of prosecution, irrespective of the existence of 
a prior request for the extradition of the suspect. (...) The obligation (...) may or may not result in the 
institution of proceedings, in the light of the evidence before them'. 
697 ICC Statute, paras 4 and 6 of the preamble. However, some scholars argue that the ambiguity of arts 17, 
20 and 53 of the ICC Statute seems to allow amnesties, since amnesties could potentially be regarded as a 
cause of inadmissibility, double jeopardy or a cause for the prosecutorial discretion to refuse investigate or 
prosecute. See Gwen K Young, 'Amnesty and Accountability' (2002) 431, 458-482 (adding that art 20 could 
allow a state to address crimes through civil or administrative proceedings); Helmut Gropengießer and Jörg 
Meißner, 'Amnesties and the Rome Statute of the International Criminal Court' (2005) 282-287; Antje Du 
Bois-Pedain, Transitional Amnesty in South Africa (2007) 308 (Du Bois notes that the ICC Statute does not 
contain any explicit legal duty to prosecute or extradite); Ole Bubenzer, Post-TRC prosecutions in South 
Africa: accountability for political crimes after the Truth and Reconciliation Commission's amnesty process 
(2009), 181-189; Gerhard Werle, 'Transitional Justice - Der juristische Rahmen' (2009) 804-805; William 
A Schabas, Unimaginable atrocities: justice, politics, and rights at the war crimes tribunals (2012) 175-
176, 188-193 (Schabas notes that the drafters could not reach consensus on the issue of amnesty and that 
the ambivalence of the drafters is reflected in art 17, which enables ICC judges to consider that the term 
'investigation' could include the work of alternative accountability mechanisms, such as a truth commission, 
or to consider that this work results in the case not reaching the 'sufficient gravity' standard; and reflected 
in art 53, which, invoking the 'interests of justice' criterion, could enable the prosecutor to refuse to proceed 
if such an alternative mechanism was ongoing). 
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The same happens with the 2006 Enforced Disappearance Convention.698 Thus, these 

treaties could entail a prohibition of amnesties by their requirement to prosecute and 

punish offenders.699 

 

Spain ratified the 1949 Geneva Conventions on 4 August 1952, with effect on 4 February 

1953. By virtue of the rule of customary international law reflected in article 28 of the 

1969 Vienna Convention,700 the provisions of the 1949 Geneva Conventions containing 

an obligation to prosecute do not bind Spain in relation to the crimes under consideration 

that were committed before 4 February 1953. From that day onwards, the repression 

perpetrated by the regime, particularly the murder and disappearances analysed here, 

were not committed in the context of an armed conflict, since there was not 'a resort to 

armed force between states or protracted armed violence between governmental 

authorities and organised armed groups or between such groups within a State'.701 From 

1 April 1939 onwards, the armed conflict threshold was not attained. Consequently, the 

obligation to prosecute of the 1949 Geneva Conventions is not applicable. 

 

Spain acceded to the 1948 Genocide Convention on 13 September 1968. Thus, given the 

principle of non-retroactivity of treaties enshrined in article 28 of the 1969 Vienna 

Convention, the obligation to prosecute in the 1948 Genocide Convention binds Spain in 

relation to acts that took place or situations that persisted from 1968 onwards.702 However, 

the dolus specialis required by the crime of genocide, as provided in article 2, does not 

seem to concur in the cases under consideration, since it seems that the victims were not 

                                                 
698 2006 Enforced Disappearance Convention, arts 3, 6-7. 
699 Contrary to this opinion, see William A Schabas, Unimaginable atrocities: justice, politics, and rights 
at the war crimes tribunals (2012) 177-182 (Schabas notes: (i) that no treaty explicitly prohibits amnesties, 
(ii) that the only two references to amnesty in multilateral treaties (art 6(4) of the ICCPR and Protocol 
Additional to the Geneva Conventions of 12 August 1949 and relating to the protection of victims of non-
international armed conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 609 
(hereinafter 'Protocol II') art 6(5)) are favourable to amnesties, and (iii) that the treaty-based obligations to 
prosecute may be satisfied with 'some symbolic trials', since they are not unconditional and without 
exception). 
700 1969 Vienna Convention, art 28. In Questions relating to the Obligation to Prosecute or Extradite 
(Belgium v Senegal) (Judgement) [2012] ICJ Rep 422 para 100, the ICJ confirmed that art 28 is declaratory 
of a customary rule. 
701 Prosecutor v Duško Tadić, aka 'Dule' (Decision on the defence motion for interlocutory appeal on 
jurisdiction) IT-94-1 (2 October 1995) para 70. 
702 See Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia 
v Serbia) (Judgement) [2015] ICJ Rep 3 paras 90-100. The ICJ confirmed, also with explicit reference to 
the duty to punish acts of genocide, that 'the substantive provisions of the Convention do not impose upon 
a State obligations in relation to acts said to have occurred before that State became bound by the 
Convention' (ibid para 100). 
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targeted on account of their membership of a 'national, ethnic, racial or religious group'. 

They were rather targeted for being linked to a certain political ideology.703 

 

As Spain is not a party to the 1968 Statutory Limitations Convention or the 1973 

Apartheid Convention, these treaties are not binding upon Spain, in accordance with 

article 26 of the 1969 Vienna Convention.  

 

Spain ratified the 1984 Torture Convention on 21 October 1987. Thus, the obligation to 

prosecute alleged perpetrators of torture under the Convention only binds Spain in 

relation to acts or facts that occurred or situations that persisted after the entry into force 

of the Convention for Spain.704, 705 The United Nations Committee against Torture 

(hereinafter 'CAT') considers that there can be no breach of the duties to examine 

complaints of torture and provide redress to victims of articles 13 and 14 of the 

Convention if these duties relate to torture committed before its entry into force. In these 

cases, it would not be successful to claim a 'continuing violation' of these duties beyond 

the date of entry into force of the Convention.706 Accordingly, a hypothetical 

communication concerning torture committed in Spain under the Francoist regime would 

be inadmissible ratione temporis. Nevertheless, the CAT has addressed the application of 

the 1977 Amnesty Law when reviewing Spain. Regarding the above-mentioned non-

                                                 
703 In disagreement, see César Estirado, 'Perseguibilidad penal de los crímenes del franquismo. Aplicación 
del derecho penal internacional al caso español. Antecedentes judiciales en España y en el extranjero' (2009) 
114-118 (Estirado argues that the Francoist repression may be subsumed in the definition of genocide, since 
it was committed with the intent of 'partial destruction of a national group'). 
704 In accordance with art 27(2) of the 1984 Torture Convention and art 28 of the 1969 Vienna Convention. 
Confirmed in Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) 
(Judgement) [2012] ICJ Rep 422 paras 100, 102.  
705 In this regard, see César Estirado, 'Perseguibilidad penal de los crímenes del franquismo. Aplicación del 
derecho penal internacional al caso español. Antecedentes judiciales en España y en el extranjero' (2009) 
120 (Estirado notes that the relatives of disappeared are suffering a continuous act of torture). 
706 See CAT 'Decisions of the Committee against Torture under article 22 of the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment concerning Communications Nos. 
1/1988, 2/1988 and 3/1988' (23 November 1989) UN Doc A/45/44 paras 7.3-7.5 (regarding cases of torture 
allegedly occurred in 1976 in Argentina and the application of the Act no 23,521 of 8 June 1987 (known as 
the 'Law of Due Obedience') and Act no 23,492 of 24 December 1986 (known as the 'Finality Act')); CAT 
'Decision of the Committee against Torture under Article 22 of the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment Thirty-Fifth Session Concerning Communication 
No. 247/2004' (25 November 2005) UN Doc CAT/C/35/D/247/2004; CAT 'Decision of the Committee 
against Torture under article 22 of the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (forty-seventh session) concerning Communication No. 433/2010' (24 May 2012) 
UN Doc CAT/C/48/D/433/2010 para 11.2; CAT 'Decision of the Committee against Torture under article 
22 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(fifty-third session) concerning Communication No. 495/2012' (28 November 2014) UN Doc 
CAT/C/53/D/495/2012 para 12.3. 
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extradition to Argentina of the perpetrators investigated for torture under the Francoist 

regime, the CAT has required Spain to comply with the principle aut dedere aut judicare, 

extradite or prosecute, in compliance with articles 5(2) and 7 of the 1984 Torture 

Convention.707 

 

Article 11(1) of the ICC Statute states that '[t]he Court has jurisdiction only with respect 

to crimes committed after the entry into force of this Statute.' Thus, the crimes of homicide 

and torture committed between 1936 and 1977 are outside the temporal jurisdiction of the 

ICC. The question of whether the ICC has temporal jurisdiction over enforced 

disappearances committed before the entry into force of the ICC Statute, but continuing 

afterwards, was clarified in the Elements of Crimes. The term ‘committed’ in article 11(1) 

of the ICC Statute could have hypothetically been interpreted as encompassing ongoing 

offences. However, the Elements of Crimes provide, for the crime against humanity of 

enforced disappearance, that ‘[t]his crime falls under the jurisdiction of the Court only if 

the attack (...) occurs after the entry into force of the Statute.’708 Hence, the jurisdiction 

of the ICC could be considered as excluded,709 although this question would raise the 

issue of the character and hierarchical position of the Elements of Crimes within the 

framework of the ICC Statute.710 

 

In the same sense, article 35(1) of the 2006 Enforced Disappearance Convention states 

that '[t]he Committee shall have competence solely in respect of enforced disappearances 

which commenced after the entry into force of this Convention.' As it was ratified by 

Spain on 24 September 2009 and entered into force on 23 December 2010, it does not 

                                                 
707 CAT 'Concluding observations on the sixth periodic report of Spain' (29 May 2015) UN Doc 
CAT/C/ESP/CO/6 paras 14-15. 
708 Elements of Crimes, art 7(1)(i), at 11 fn 24. 
709 In agreement, see Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria 
histórica (2009) 149; Alicia Gil Gil, 'España' (2009) 493; Alicia Gil Gil, 'Justicia transicional en España' 
(2010) 169; Alicia Gil Gil, 'Justicia transitional en España. Cuatro años de vigencia de la Ley de Memoria 
Histórica' [2011] 177. In contrast, see Miguel Ángel Rodríguez Arias, El caso de los niños perdidos del 
franquismo. Crimen contra la humanidad (2008) 251-253; Miguel Ángel Rodríguez Arias, 'Las fosas de 
Franco y la diligencia debida del Estado ante el crimen de desaparición forzada a la luz de la jurisprudencia 
de la Corte Interamericana de Derechos Humanos' (2008) 73-74 (Rodríguez argues that the permanent 
consummation of the enforced disappearances under consideration beyond the entry into force of the ICC 
Statute makes it applicable, referring particularly to the role here of the principle of complementarity). 
710 See Prosecutor v Omar Hassan Ahmad Al Bashir (Decision on the Prosecution’s Application for a 
Warrant of Arrest against Omar Hassan Ahmad Al Bashir) ICC-02/05-01/09 (4 March 2009) paras 128-
133, and Separate and Partly Dissenting Opinion of Judge Anita Ušacka, para 17; Prosecutor v Thomas 
Lubanga Dyilo (Judgement pursuant to Article 74 of the Statute) ICC-01/04-01/06 (14 March 2012) paras 
1014-1015; Prosecutor v Germain Katanga (Judgement pursuant to article 74 of the Statute) ICC-01/04-
01/07 (7 March 2014) paras 39-41.  
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apply to the cases herein examined. This temporal scope concerns solely individual 

communications.711 Thus, when reviewing Spain, the CED has also urged the ex officio 

and impartial investigation, prosecution and, where appropriate, conviction of the 

perpetrators of the enforced disappearances committed under the Francoist regime.712 

 

In conclusion, none of the referred treaties binds Spain with regard to the cases under 

consideration.713 

 

5.5.2. General human rights treaties 

 

A treaty-based obligation to prosecute human rights violations has also been inferred from 

the obligation to respect human rights and the right to an effective remedy contained in 

human rights treaties.714 Obligations in this regard may result from the ratification of the 

                                                 
711 CED 'Concluding observations on the report submitted by Spain under article 29, paragraph 1, of the 
Convention' (23 February 2015) UN Doc CED/C/ESP/CO/1/Add.1 para 3. However, disregarding the 
temporal scope of the Convention, see Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes 
cometidos durante la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto 
planteadas por el Auto 16 de octubre de 2008' [2009] 16 fn 92; Mónica Zapico Barbeito, 'Investigating the 
Crimes of the Franco Regime: Legal Possibilities, Obligations of the Spanish State and Duties towards the 
Victims' [2010] 264 fn 88 and 270 fn 116 (Zapico refers to its arts 12(2) and 24(2) to claim that Spain 'has 
the unavoidable obligation' to carry out an official investigation and prosecute the enforced disappearances 
committed under the Franco regime, as well as to satisfy the right to the truth of victims); Miguel Ángel 
Rodríguez Arias, El caso de los niños perdidos del franquismo. Crimen contra la humanidad (2008) 265 
(Rodríguez considers that the permanent consummation of the crimes of enforced disappearance makes the 
2006 Enforced Disappearance Convention applicable). 
712 CED 'Concluding observations on the report submitted by Spain under article 29, paragraph 1, of the 
Convention' (12 December 2013) UN Doc CED/C/ESP/CO/1 para 12. On the obligation of Spain to 
investigate and prosecute these cases of enforced disappearance in accordance with the 1992 Declaration, 
see HRC ‘Report of the Working Group on Enforced or Involuntary Disappearances. Addendum. Mission 
to Spain’ (2 July 2014) UN Doc A/HRC/27/49/Add.1 paras 39, 43, 44, 67 (aa-dd); HRC 'Report of the 
working Group on Enforced or Involuntary Disappearances. Addendum. Follow-up report to the 
recommendations made by the Working Group' (7 September 2017) UN Doc A/HRC/36/39/Add.3 paras 
44-45. 
713 In agreement with this conclusion, ratione materiae or ratione temporis, Alicia Gil Gil, La justicia de 
transición en España. De la amnistía a la memoria histórica (2009) 101-102, 106-108; Alicia Gil Gil, 
'Justicia transicional en España' (2010) 163-164; Alicia Gil Gil, 'España' (2009) 488-489; Alicia Gil Gil, 
'Justicia transitional en España. Cuatro años de vigencia de la Ley de Memoria Histórica' [2011] 169-170. 
714 See ICCPR, art 2(1), (3); American Convention on Human Rights 'Pact of San José, Costa Rica' (adopted 
22 November 1969, entered into force 18 July 1978) 1144 UNTS 123 (hereinafter 'ACHR'), arts 1(1), 25; 
ECHR, arts 1, 13; African Charter on Human and Peoples' Rights (adopted 27 June 1981, entered into force 
21 October 1986) 1520 UNTS 217, arts 1-2, 7. For a discussion on a duty to prosecute deriving from general 
human rights treaties, see Naomi Roht-Arriaza, 'State Responsibility to Investigate and Prosecute Grave 
Human Rights Violations in International Law' (1990) 467-488; Diane F Orentlicher, 'Settling Accounts: 
The Duty to Prosecute Human Rights Violations of a Prior Regime' (1991) 2568-2582; Carla Edelenbos, 
'Human Rights Violations: A Duty to Prosecute?' (1994) 8-10; Florian Jeßberger, 'Von der Pflicht des 
Staates, Menschenrechtsverletzungen zu untersuchen' (1996) 294-297, 302-306; Michael Scharf, 'The letter 
of the Law: The scope of the International Legal Obligation to Prosecute Human Rights Crimes' (1996) 48-
52; Kai Ambos, 'Völkerrechtliche Bestrafungspflichten bei schweren Menschenrechtsverletzungen' (1999) 
319-323, 327-328; Angelika Schlunk, Amnesty versus accountability: third party intervention dealing with 
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ICCPR and the ECHR by Spain. The analysis is circumscribed to cases of ill-treatment, 

extrajudicial killing, and enforced disappearance, since these are the types of crimes under 

examination in this work.  

 

5.5.2.1. Consequences derived from the ratification of the ICCPR 

 

The Human Rights Committee (hereinafter 'HRC'), in charge of monitoring the 

implementation of the ICCPR by its state parties, has found a violation of articles 7 and 

2(3), read in conjunction with article 7, of the ICCPR, due to the failure of the state party's 

obligation to carry out an impartial, prompt and effective investigation into a complaint 

of ill-treatment inflicted by state agents, and due to the lack, where appropriate, of the 

consequent prosecution of perpetrators.715  

 

In case of detention and subsequent ill-treatment and acknowledged killing of the detainee 

by state agents, the HRC has found a violation of articles 6(1) and 7 of the ICCPR, with 

regard to the detainee. The failure of the state party to carry out a prompt and effective 

investigation into the torture and death of the detainee and to enable the consequent 

prosecution amounts, according to the HRC, to a violation of article 2(3), read in 

conjunction with articles 6(1) and 7.716 In addition, the anguish and mental stress caused 

                                                 
gross human rights violations in internal and international conflicts (2000) 26-27, 39-45; William W 
Burke-White, 'Protecting the Minority: A Place for Impunity? An Illustrated Survey of Amnesty 
Legislation, Its Conformity with International Legal Obligations, and Its Potential as a Tool for Minority-
Majority Reconciliation' [2000] 28-33; William W Burke-White, 'Reframing Impunity: Applying Liberal 
International Law Theory to an Analysis of Amnesty Legislation' (2001) 519-522; Gwen K Young, 
'Amnesty and Accountability' (2002) 451-457; Jessica Gavron, 'Amnesties in the Light of Developments in 
International Law and the Establishment of the International Criminal Court' (2002) 92-100; Andreas 
O'Shea, Amnesty for Crime in International Law and Practice (2002) 166-184; Antje Pedain, 'The 
Emergence of State Duties to Prosecute Perpetrators of Gross Human Rights Violations in International 
Law: A Jurisprudencial Perspective' (2002) 62-73; Michael P Scharf, 'Trading justice for peace: The 
contemporary law and policy debate' (2007) 257; Natividad Fernández Sola, 'El derecho a la reparación de 
las víctimas de desaparición forzada: hacia la justicia a través del derecho internacional' (2008) 402; 
Gerhard Werle, 'Transitional Justice - Der juristische Rahmen' (2009) 801, 801 fn 54-55, 802; Naomi Roht-
Arriaza, 'Sources in International Treaties of an Obligation to Investigate, Prosecute, and Provide Redress' 
(1995) 28-37; Christine Bell, 'The "New Law" of Transitional Justice' (2009) 107-108, 113; Kai Ambos, 
'The Legal Framework of Transitional Justice: A Systematic Study with a Special Focus on the Role of the 
ICC' (2009) paras 8, 10, 25; Carlos Castresana Fernández, 'El Estado español y las víctimas del franquismo, 
frente al derecho internacional' (2012) 18, 20, 23-24; William Schabas, Unimaginable atrocities: justice, 
politics, and rights at the war crimes tribunals (2012) 183-187; Gerhard Werle and Florian Jeßberger, 
Principles of International Criminal Law (2014) paras 230, 236. 
715 Maya Abromchik v Belarus, HRC Communication no 2228/2012, UN Doc CCPR/C/122/D/2228/2012, 
20 March 2018, paras 10.4-11. 
716 Dzhuraboy Boboev and Ismonboy Boboev v Tajikistan, HRC Communication no 2173/2012, UN Doc 
CCPR/C/120/D/2173/2012, 19 July 2017, paras 9.5-9.6. 
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to the relatives of the deceased detainee by the persisting uncertainty and the state party's 

refusal to provide information about the investigation amounts to a violation of article 7 

and article 2(3), read in conjunction with article 7, in respect of the relatives.717  

 

Finally, in cases of unacknowledged detention by state agents and subsequent enforced 

disappearance, the HRC has found a violation of articles 6(1), 7, 9, 10 and 16 of the 

ICCPR, in respect of the disappeared person, if the time passed since the disappearance 

makes it likely that the victim was killed, and due to the incommunicado and unlawful 

detention, conducted without judicial supervision. The failure of the state party to conduct 

a prompt, thorough, effective and independent investigation to clarify the fate and 

whereabouts of the disappeared person and, where applicable, the legal impossibility of 

applying to a judicial body due to measures of exemption from prosecution, constitutes a 

violation of article 2(3), read in conjunction with articles 6(1), 7, 9, 10 and 16, with regard 

to the disappeared person.718 With respect to the relatives that have suffered anguish and 

distress due to the disappearance or reprisals by the authorities when attempting to find 

out the truth, the HRC has found a violation of article 7, whereas the lack of an 

investigation with the mentioned features constitutes a violation of article 2(3), read in 

conjunction with article 7, with regard to the relatives of the disappeared person.719 

 

In light of the travaux préparatories regarding article 2(3) of the ICCPR,720 a literal 

interpretation of the provision, the vague wording of the HRC's decisions and general 

comments, most scholars interpret that states parties enjoy a margin of discretion vis-à-

vis the choice of course of action for securing and redressing the breach of a protected 

right. This course of action does not have to consist of criminal justice measures, namely 

                                                 
717 ibid paras 9.7, 10. 
718 Youcef Khelifati v Algeria, HRC Communiation no 2267/2013, UN Doc CCPR/C/120/D/2267/2013, 28 
July 2017, paras 6.4-6.5, 6.8-6.10; Shanta Neupane, Nisha Neupane and Danda Pani Neupane v Nepal, 
HRC Communication no 2170/2012, UN Doc CCPR/C/120/D/2170/2012, 21 July 2017, paras 10.6-10.7, 
10.9-10.11; Malika El Boathi and Brahim El Boathi v Algeria, HRC Communication no 2259/2013, UN 
Doc CCPR/C/119/D/2259/2013, 17 March 2017, paras 7.5-7.6, 7.9-7.11; Yasoda Sharma v Nepal, HRC 
Communication no 1469/2006, UN Doc CCPR/C/94/D/1469/2006, 28 October 2008, paras 7.2-7.8, 7.10. 
719 Youcef Khelifati v Algeria, HRC Communiation No 2267/2013, UN Doc CCPR/C/120/D/2267/2013, 28 
July 2017, paras 6.7, 6.10; Shanta Neupane, Nisha Neupane and Danda Pani Neupane v Nepal, HRC 
Communication No 2170/2012, UN Doc CCPR/C/120/D/2170/2012, 21 July 2017, paras 10.8, 10.11; 
Malika El Boathi and Brahim El Boathi v Algeria, HRC Communication No 2259/2013, UN Doc 
CCPR/C/119/D/2259/2013, 17 March 2017, paras 7.8 and 7.11; Yasoda Sharma v Nepal, HRC 
Communication no 1469/2006, UN Doc CCPR/C/94/D/1469/2006, 28 October 2008, paras 7.9-7.10. 
720 On the drafting history of art 2(3) of the ICCPR, see eg Diane F Orentlicher, 'Settling Accounts: The 
Duty to Prosecute Human Rights Violations of a Prior Regime' (1991) 2569-2571. 
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criminal investigation and, where appropriate, prosecution and criminal penalties. Other 

accountability measures may also be compatible with the right to an effective remedy 

enshrined in article 2 (eg investigatory commissions, truth and reconciliation 

commissions, lustration or civil remedies).721 In this regard, many scholars consider that 

the HRC's jurisprudence only bars blanket amnesties, whereas amnesties accompanied 

with investigations that document human rights violations and identify their perpetrators, 

with the application of non-criminal punishment, and with the compensation to victims 

would be compatible with article 2.722 There is also support for the view that human rights, 

including the right of victims to an effective remedy, do not enjoy an absolute character. 

They may be balanced against other rights and, as a result, be limited. Therefore, even 

blanket amnesties may be admitted in certain circumstances.723 

                                                 
721 Florian Jeßberger, 'Von der Pflicht des Staates, Menschenrechtsverletzungen zu untersuchen' (1996) 
294-297; M Cherif Bassiouni, 'Searching for Peace and Achieving Justice: The Need for Accountability' 
(1996) 18-22; Angelika Schlunk, Amnesty versus accountability: third party intervention dealing with gross 
human rights violations in internal and international conflicts (2000) 41; M Cherif Bassiouni, 
'Accountability for Violations of International Humanitarian Law and Other Serious Violations of Human 
Rights' (2002), 44; Michael P Scharf, 'Trading justice for peace: The contemporary law and policy debate' 
(2007) 257; Christine Bell, 'The "New Law" of Transitional Justice' (2009) 107-108, 113; Kai Ambos, 'The 
Legal Framework of Transitional Justice: A Systematic Study with a Special Focus on the Role of the ICC' 
(2009) para 7; Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria histórica 
(2009) 102-103; Josep Maria Tamarit Sumalla, 'Justicia transicional y derecho penal en España' (2009) 135; 
Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' [2012] 
86. In contrast, see Naomi Roht-Arriaza, 'State Responsibility to Investigate and Prosecute Grave Human 
Rights Violations in International Law' (1990) 481-483, 488 (Roht argues that the 'ensure and respect' and 
the right to a remedy provisions constitute a basis for a non-derogable state obligation to investigate and 
prosecute, if the underlying violated right is non-derogable in accordance with applicable specific criminal 
law treaties, concluding that, consequently, amnesties regarding extrajudicial killing, torture and enforced 
disappearance are prohibited); Diane F Orentlicher, 'Settling Accounts: The Duty to Prosecute Human 
Rights Violations of a Prior Regime' (1991) 2551-2552, 2568, 2572-2576 (Orentlicher argues that the 
ICCPR is to be interpreted as requiring the prosecution and application of criminal sanctions, in addition to 
civil remedies, in case of torture, extrajudicial killing, and enforced disappearance, but admits that the HRC 
may accept an exceptional departure from this norm); Andreas O'Shea, Amnesty for Crime in International 
Law and Practice (2002) 167-168, 172-176 (O'Shea argues that the need to penalise serious violations of 
human rights is implicit in the duty to ensure and secure their protection and such kind of violations demand 
a criminal investigation as part of an effective remedy). 
722 Michael Scharf, 'The letter of the Law: The scope of the International Legal Obligation to Prosecute 
Human Rights Crimes' (1996) 49-52; Jessica Gavron, 'Amnesties in the Light of Developments in 
International Law and the Establishment of the International Criminal Court' (2002) 99; Gwen K Young, 
'Amnesty and Accountability' (2002) 452-453; Kai Ambos, 'The Legal Framework of Transitional Justice: 
A Systematic Study with a Special Focus on the Role of the ICC' (2009) paras 25, 30-33; Gerhard Werle, 
'Transitional Justice - Der juristische Rahmen' (2009) 803-804 (Werle refers to the example of the South 
African 'Aufklärungsamnestie' (amnesty of clarification), which 'may justify an exception from the 
obligation to prosecute'). 
723 Gerhard Werle, 'Transitional Justice - Der juristische Rahmen' (2009) 801-803 (Werle considers that a 
right to reparation in the form of prosecution could only be justified on the grounds of retaliation, which 
would not be compatible with a conception of criminal law inspired by human rights and the principle of 
proportionality, and that further limitations to prosecution may be found in domestic norms regulating 
statutory limitations, the prohibition of retroactivity, and immunity, and in the fair trial rights of the 
accused); Kai Ambos, 'The Legal Framework of Transitional Justice: A Systematic Study with a Special 
Focus on the Role of the ICC' (2009) para 8 (Ambos suggests the need to balance the right to a remedy 
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The jurisprudence of the HRC illustrates the content of the obligation to provide an 

effective remedy under article 2(3)(a) of the ICCPR. In cases of torture or cruel, inhuman 

or degrading treatment or punishment, unlawful deprivation of life or enforced 

disappearance,724 the obligation of the state party under article 2(3)(a) invariably includes 

an obligation to prosecute, try and punish those responsible, and, thus, necessarily the use 

of criminal justice measures. 

 

In this regard, in a communication on ill-treatment, the HRC has considered that the state 

party is obliged under article 2(3)(a) of the ICCPR, among others, 'to conduct a full and 

effective investigation into the author’s allegations of ill-treatment, to prosecute the 

perpetrators and to punish them with appropriate sanctions'.725  

 

In a communication on enforced disappearance, the HRC has decided that, in accordance 

with article 2(3)(a), the state party is under the obligation, among others:  

 
'the State party is obliged, inter alia, to: (a) conduct a thorough and impartial investigation 

into the disappearance of Youcef Khelifati and provide the author and his family with 

detailed information about the results of its investigation; (...) (d) prosecute, try and 

punish those responsible for the violations that have been committed (...). 

Notwithstanding the terms of Order No. 06-01 [that barred prosecution], the State party 

should ensure that it does not impede enjoyment of the right to an effective remedy 

for crimes such as torture, extrajudicial killings and enforced disappearances. (...) To 

that end, the Committee is of the view that the State party should review its legislation in 

the light of its obligation under article 2 (2) and, in particular, reconsider Order No. 06-01 

to ensure that the rights enshrined in the Covenant can be enjoyed fully in the State party.'726  

                                                 
against the fair trial rights of the defendant); William Schabas, Unimaginable atrocities: justice, politics, 
and rights at the war crimes tribunals (2012) 185-188 (Schabas suggests that the right to a remedy might 
have to be balanced against the right to peace, against economic and social rights, or against the fair trial 
rights of the defendant, and admits that there is some authority that confirms the absolute character of the 
prohibition of torture and enforced disappearance). 
724 See Mariam Sankara et al v Burkina Faso, HRC Communication No 1159/2003, 28 March 2006, para 
6.4: 'The effectiveness of a remedy also depended, to a certain extent, on the nature of the alleged violation. 
In the present case, the alleged violation concerned the right to life'. 
725 Maya Abromchik v Belarus, HRC Communication No 2228/2012, UN Doc CCPR/C/122/D/2228/2012, 
20 March 2018, para 12. Emphasis added. 
726 Youcef Khelifati v Algeria, HRC Communiation No 2267/2013, UN Doc CCPR/C/120/D/2267/2013, 28 
July 2017, para 8. In the same terms, Shanta Neupane, Nisha Neupane and Danda Pani Neupane v Nepal, 
HRC Communication No 2170/2012, UN Doc CCPR/C/120/D/2170/2012, 21 July 2017, para 12; Malika 
El Boathi and Brahim El Boathi v Algeria, HRC Communication No 2259/2013, UN Doc 
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In a communication on torture and death while in police custody, the HRC has held that 

an effective remedy, in accordance with article 2(3)(a), in conjunction with articles 6(1) 

and 7, requires, among others: 

 
'the Committee recalls its consistent jurisprudence that criminal investigation and 

consequential prosecution are necessary remedies for violations of human rights such 

as those protected by articles 6 (1) and 7 of the Covenant. (...) The Committee observes 

that, although over seven years have elapsed since the death of the author’s son, the author 

still does not know the exact circumstances surrounding it, and the State party’s 

authorities have not indicted, prosecuted or brought anyone to justice in connection 

with this custodial death that occurred in highly suspicious circumstances.'727  

 

At least in cases of torture or cruel, inhuman or degrading treatment or punishment, 

unlawful deprivation of life and enforced disappearance, the fact that an amnesty is in 

force and covers the investigated events does not excuse the state party from complying 

with its obligations under article 2(3) of the ICCPR. Thus, the state party must investigate 

and, of course if there is enough evidence, prosecute, try, and punish those responsible 

for the violation.728 'Non-contentious remedies' have not been regarded as an 'effective 

remedy' for the purposes of the ICCPR in a case of extrajudicial killing.729 

 

The most recent general comments adopted by the HRC explicitly follow the same 

interpretation. Referring to the right to life, General Comment no 36, published on 31 

October 2018, expressly establishes 'the obligation on the states parties, where they know 

or should have known of potentially unlawful deprivations of life, to investigate and, 

                                                 
CCPR/C/119/D/2259/2013, 17 March 2017, para 9; Yasoda Sharma v Nepal, HRC Communication no 
1469/2006, UN Doc CCPR/C/94/D/1469/2006, 28 October 2008, para 9. Emphasis added. 
727 Dzhuraboy Boboev and Ismonboy Boboev v Tajikistan, HRC Communication No 2173/2012, UN Doc 
CCPR/C/120/D/2173/2012, 19 July 2017, paras 9.6-9.7. Emphasis added. 
728 Youcef Khelifati v Algeria, HRC Communiation No 2267/2013, UN Doc CCPR/C/120/D/2267/2013, 28 
July 2017, paras 6.3, 6.10, 8 (case of enforced disappearance); Malika El Boathi and Brahim El Boathi v 
Algeria, HRC Communication No 2259/2013, UN Doc CCPR/C/119/D/2259/2013, 17 March 2017, paras 
7.2, 7.11 (case of killing of a detainee as a result of torture while in police custody); Bleier v Uruguay, HRC 
Communication No R.7/30, UN Doc Supp. No 40 (A/37/40) at 130, 29 March 1982, para 15 (case of 
enforced disappearance); Elena Quinteros Almeida and Maria del Carmen Almeida de Quinteros v 
Uruguay, HRC Communication No 107/1981, UN Doc CCPR/C/OP/2, 21 July 1983, para 16 (case of 
enforced disappearance).  
729 Mariam Sankara et al v Burkina Faso, HRC Communication No 1159/2003, 28 March 2006, para 6.4 
(case of killing of Thomas Sankara).  
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where appropriate, prosecute such incidents including allegations of excessive use of 

force with lethal consequences.' This obligation derives, according to the HRC, from the 

obligation to protect by law the right to life of article 6(1), and is reinforced with the 

general obligation to ensure the rights recognised in the ICCPR (article 2(1)) and the 

general obligation to provide an effective remedy to victims of violation of ICCPR rights 

(article 2(3)), when article 2(1) and (3) are read in conjunction with article 6(1).730 

General Comment no 31 (2004) explicitly extends this obligation of prosecution to all 

'violations recognized as criminal under either domestic or international law, such as 

torture and similar cruel, inhuman and degrading treatment (article 7), summary and 

arbitrary killing (article 6) and enforced disappearance (articles 7 and 9 and, frequently, 

6).'731 The HRC has not rejected the use of amnesties and of accountability measures 

different from criminal justice in its general comments as categorically as in its decisions 

on communications.732 

 

Despite the obligation to investigate and prosecute of article 2(3) of the ICCPR that has 

been regarded as applicable in cases with comparable circumstances to the cases under 

consideration in the present work, questions regarding the temporal competence of the 

the HRC arise. 

                                                 
730 HRC 'General comment No. 36 on article 6 of the International Covenant on Civil and Political Rigths, 
on the rigth to life' (30 October 2018) UN Doc CCPR/C/GC/36 para 27. 
731 HRC 'General Comment No. 31 - The Nature of the General Legal Obligation Imposed on States Parties 
to the Covenant' (29 March 2004) UN Doc CCPR/C/21/Rev.1/Add.13 para 18. 
732 See HRC 'General Comment No. 20 - Prohibition of torture, or other cruel, inhuman or degrading 
treatment or punishment, Article 7 (Replaces general comment No. 7)' (30 September 1992) paras 3, 8, 13, 
14: '[a]mnesties are generally incompatible with the duty of State to investigate such acts (...) State may 
not deprive individuals of the right to an effective remedy, including compensation and (...) full 
rehabilitation'; HRC 'General Comment No. 31 - The Nature of the General Legal Obligation Imposed on 
States Parties to the Covenant' (29 March 2004) UN Doc CCPR/C/21/Rev.1/Add.13 para 18: ' where public 
officials or State agents have committed violations of the Covenant rights referred to in this paragraph 
[regarding 'violations recognised as criminal under either domestic or international law, such as torture and 
similar cruel, inhuman and degrading treatment (article 7), summary and arbitrary killing (article 6) and 
enforced disappearance (articles 7 and 9 and, frequently, 6)'], the States Parties concerned may not relieve 
perpetrators from personal responsibility, as has occurred with certain amnesties (...) and prior legal 
immunities and indemnities. Furthermore, no official status justifies persons who may be accused of 
responsibility for such violations being held immune from legal responsibility. Other impediments to the 
establishment of legal responsibility should also be removed, such as the defence of obedience to superior 
orders or unreasonably short periods of statutory limitation in cases where such limitations are applicable.'; 
HRC 'General comment No. 36 on article 6 of the International Covenant on Civil and Political Rigths, on 
the right to life' (30 October 2018) UN Doc CCPR/C/GC/36 para 27: 'Given the importance of the right to 
life, States parties must generally refrain from addressing violations of article 6 merely through 
administrative or disciplinary measures, and a criminal investigation is normally required, which 
should lead, if enough incriminating evidence is gathered, to a criminal prosecution. Immunities and 
amnesties provided to perpetrators of intentional killings and to their superiors, and comparable measures 
leading to de facto or de jure impunity, are, as a rule, incompatible with the duty to respect and ensure the 
right to life, and to provide victims with an effective remedy.' Emphasis added. 
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A comparison is to be done with cases of enforced disappearance that occurred in 

Argentina, Chile and Uruguay before the entry into force of the ICCPR and the Optional 

Protocol for those states. RAVN et al v Argentina concerns disappearances commenced in 

1976. SE v Argentina concerns three disappearances commenced on 10 August 1976 and 

4 November 1976. These are all cases where the whereabouts of the disappeared persons 

have been unknown ever since. The Act 23,492 known as 'Finality Act', was enacted on 

24 December 1986 and the Act 23,521 known as the 'Law of Due Obedience' was enacted 

on 4 June 1987. The ICCPR and the Optional Protocol to the ICCPR entered into force 

for Argentina on 8 November 1986.  

 

Norma Yurich v Chile deals with a disappearance that commenced on 30 October 1974. 

Acuña Inostroza et al v Chile deals with the killing of 18 individuals on 9 October 1973, 

where the location of the bodies is unknown. María Otilia Vargas Vargas v Chile concerns 

a disappearance commenced on 16 October 1973, where the family has only unofficial 

information about the killing of the disappeared person. Humberto Menanteau Aceituno 

and José Carrasco Vasquez v Chile concerns the detention of two individuals on 19 and 

20 November 1975, their torture and confirmed killing while in police custody. The 

Decree Law 2,191 of Amnesty was enacted on 18 April 1978. The Optional Protocol 

entered into force for Chile on 28 August 1992.  

 

The HRC did not admit these cases due to lack of temporal competence, because the facts 

reported, either the deaths or disappearances, occurred before the entry into force of the 

ICCPR and the Optional Protocol for Argentina and Chile.733 The argument that the 

enactment of the amnesty laws and their application to the judicial proceedings into the 

cases mentioned took place after the entry into force of the ICCPR and the Optional 

Protocol for the state party was not sufficient. The HRC interpreted that the right to an 

effective remedy under article 2 of the ICCPR could only be invoked after the previous 

                                                 
733 RAVN et al v Argentina, HRC Communciations nos 343, 344 and 345/1988, UN Doc 
CCPR/C/38/D/343/1988, CCPR/C/38/D/344/1988, CCPR/C/38/D/345/1988, 26 March 1990, para 5.2; SE 
v Argentina, HRC Communication no 275/1988, UN Doc CCPR/C/38/D/275/1988, 26 March 1990, para 
5.2; Norma Yurich v Chile, HRC Communication no 1078/2002, UN Doc CCPR/C/85/D/1078/2002, 2 
November 2005, para 6.3; Acuña Inostroza et al v Chile, HRC Communication no 717/1996, UN Doc 
CCPR/C/66/D/717/1996, 23 July 1999, paras 6.2-6.4; María Otilia Vargas Vargas v Chile, HRC 
Communication no 718/1996, UN Doc CCPR/C/66/D/718/1996/Rev. 1, 26 July 1999, paras 6.2-6.4; 
Humberto Menanteau Aceituno and José Carrasco Vasquez v Chile, HRC Communication no 746/1997, 
UN Doc CCPR/C/66/D/746/1997, 26 July 1999, paras 6.2-6.4.  
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determination of a violation of a Covenant right.734 Regarding the cases of ongoing 

enforced disappearance, the HRC objected that both key elements of the crime, namely 

the act of detention or abduction and the act of refusal to give information about the 

disappeared, had occurred before the entry into force of the ICCPR and the Optional 

Protocol for the state party and that, upon the submission of the communication, Chile 

had acknowledged the detention and had assumed responsibility for it.735  

 

For admitting ratione temporis the communications on ongoing enforced disappearance, 

the HRC demanded, 'reference to any action of the State party after (...) (the date on which 

the Optional Protocol entered into force for the State party) that would constitute a 

confirmation of the enforced disappearance.'736 However, the HRC rejected as 'a 

confirmation of the enforced disappearance' several relevant events that occurred after 

that date, such as the finding of new evidence; the increase of the length of the criminal 

proceedings; the reopening and closing of the investigation; the publication of the report 

by the truth commission including the cases before the HRC; a shift in the case law 

regarding the application of the amnesty law; or the final judgment dismissing the appeals 

against the discontinuance of the domestic criminal proceedings in application of the 

amnesty and without any investigation.737  

 

This action of 'confirmation of the enforced disappearance' occurred in the Bleier v 

Uruguay case. Ratione temporis was admitted because the HRC estimated that 'it related 

                                                 
734 RAVN et al v Argentina, HRC Communciations nos 343, 344 and 345/1988, UN Doc 
CCPR/C/38/D/343/1988, CCPR/C/38/D/344/1988, CCPR/C/38/D/345/1988, 26 March 1990, paras 2.1-
2.3, 4.2, 5.3; SE v Argentina, HRC Communication no 275/1988, UN Doc CCPR/C/38/D/275/1988, 26 
March 1990, paras 3.1-3.2, 5.3. 
735 Norma Yurich v Chile, HRC Communication no 1078/2002, UN Doc CCPR/C/85/D/1078/2002, 2 
November 2005, paras 6.3-6.4. Compare with 'Individual, dissenting, opinion of committee members Ms. 
Christine Chanet, Mr. Rajsoomer Lallah, Mr. Michael O'Flaherty, Ms. Elisabeth Palm and Mr. Hipólito 
Solari-Yrigoyen', at 9-10. The dissenting members consider that Chile is not in a position to determine the 
actual situation of the disappeared person and, thus, the enforced disappearance involves continuing 
violations of arts 9(1) and 16 of the ICCPR, which preclude the application of the exception ratione 
temporis. It is not sufficient for the state not to contest the acts of arrest, detention or abduction, because 'to 
evade its responsibility, the State cannot limit itself to adopting an attitude of passive consent: it must 
provide evidence that it has used all available means to determine the whereabouts of the disappeared 
person.' 
736 Norma Yurich v Chile, HRC Communication No 1078/2002, UN Doc CCPR/C/85/D/1078/2002, 2 
November 2005, para 6.4. 
737 ibid paras 2.4, 2.9, 4.5-4.9; Acuña Inostroza et al v Chile, HRC Communication no 717/1996, UN Doc 
CCPR/C/66/D/717/1996, 23 July 1999, paras 2.5-2.6, 6.4; María Otilia Vargas Vargas v Chile, HRC 
Communication no 718/1996, UN Doc CCPR/C/66/D/718/1996/Rev. 1, 26 July 1999, paras 2.3-2.4, 6.4; 
Humberto Menanteau Aceituno and José Carrasco Vasquez v Chile, HRC Communication no 746/1997, 
UN Doc CCPR/C/66/D/746/1997, 26 July 1999, paras 2.6-2.7, 6.3-6.4. 
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to events which have allegedly continued or taken place after 23 March 1976 (the date of 

the entry into force of the Covenant and the Optional Protocol for Uruguay)'.738 Actually, 

events subsequent to the entry into force of the ICCPR and the Optional Protocol for the 

state party confirmed that the detention went on beyond that date. The arrest and 

subsequent disappearance of the victim commenced in October 1975, but there was 

evidence that the detention lasted until 26 August 1976. Note that Uruguay ratified the 

ICCPR and the Optional Protocol to the ICCPR on 1 April 1970 and they entered into 

force for Uruguay on 23 March 1976.739 Consequently, the HRC considered that the state 

party had violated articles 7, 9 and 10(1) of the ICCPR.740 

 

Nevertheless, in these cases, the HRC would have temporal competence to examine a 

communication on the violation of the rights of the relatives of the murdered or 

disappeared person. In this regard, in Miriam Sankara et al v Burkina Faso, which refers 

to the murder of her husband on 15 October 1987, while the ICCPR and the Optional 

Protocol entered into force for Burkina Faso on 4 April 1999, the HRC considered the 

part of the communication regarding a violation of the rights of the murdered person as 

inadmissible ratione temporis, but admitted the complaint regarding the rights of his 

relatives.741 

 

In light of the jurisprudence of the HRC, to find a violation of article 7 of the ICCPR in 

respect of the relatives of a disappeared person, due to the adverse effects that the search 

for the disappeared person caused on their health and family life, the following 

requirements must concur. First, the events reported by the relative must have occurred 

after the entry into force of the ICCPR and the Optional Protocol for the state party.742 

Second, the relative must have exhausted domestic remedies regarding his or her 

complaint.743 Third, the complaint must not be general in character, but a detailed account 

                                                 
738 Bleier v Uruguay, HRC Communication no R.7/30, UN Doc Supp. No 40 (A/37/40) at 130, 29 March 
1982, para 7. 
739 ibid para 2.2. 
740 ibid para 14. 
741 Mariam Sankara et al v Burkina Faso, HRC Communication no 1159/2003, 28 March 2006, paras 6.2-
6.3. 
742 María Otilia Vargas Vargas v Chile, HRC Communication no 718/1996, UN Doc 
CCPR/C/66/D/718/1996/Rev. 1, 26 July 1999, para 6.6. 
743 Norma Yurich v Chile, HRC Communication no 1078/2002, UN Doc CCPR/C/85/D/1078/2002, 2 
November 2005, para 6.5; María Otilia Vargas Vargas v Chile, HRC Communication no 718/1996, UN 
Doc CCPR/C/66/D/718/1996/Rev. 1, 26 July 1999, para 6.5. 
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of the violation suffered by the relative.744 In Miriam Sankara et al v Burkina Faso, from 

the date of the killing until 1997, the authorities did not conduct any investigation and 

prosecution. In 1997, within the limitation period, the relatives filed a complaint for the 

homicide, leading to the institution of a criminal proceeding, which continued when the 

ICCPR and the Optional Protocol entered into force for Burkina Faso. Despite the lengthy 

proceeding, the authorities never conducted an investigation and prosecution.745 

 

Applying the case law of the HRC to the cases under examination in this work, the 

following shall be noted. The Ruano case finished with the acquittal of the accused, 

because, after reopening the proceeding and conducting an investigation, the charge of 

murder was not regarded as proven and the charge of injury was time-barred. It could 

certainly be argued that the first investigation did not meet the requirements of article 

2(3), that elements of evidence were eliminated, and, as a result, it was never possible to 

convict the police officers. In the 1936-1951 enforced disappearances case, the cases of 

the stolen babies, the 1937 aerial bombardments against Durango case, the case on 

torture committed by the Brigada Político-Social, and the discriminatory convictions of 

LGBT case no investigation was ever conducted within criminal proceedings that could 

satisfy the requirements of article 2(3) of the ICCPR. Regarding the Paracuellos del 

Jarama case, the events were also investigated and tried. The case on the 1937-1939 

aerial bombardments against Barcelona is being investigated, although the lack of 

cooperation by Italy clearly affects the outcome of the investigation. However, a 

communication before the HRC regarding the rights of the killed or disappeared victims 

would certainly be considered inadmissible ratione temporis, since the triggering events 

are the death and the enforced disappearance and these occurred before Spain ratified the 

ICCPR on 27 April 1977 and acceded to the Optional Protocol, on 25 January 1985. The 

fact that the 1977 Amnesty Law was enacted on 15 October 1977 and thus, after the entry 

into force of the ICCPR for Spain, would not be relevant, as seen in the jurisprudence 

mentioned.746 

                                                 
744 María Otilia Vargas Vargas v Chile, HRC Communication no 718/1996, UN Doc 
CCPR/C/66/D/718/1996/Rev. 1, 26 July 1999, para 6.7. 
745 Mariam Sankara et al v Burkina Faso, HRC Communication no 1159/2003, 28 March 2006, paras 6.2-
6.3, 12.2. 
746 In agreement with this conclusion, Alicia Gil Gil, La justicia de transición en España. De la amnistía a 
la memoria histórica (2009) 103-106; Alicia Gil Gil, 'España' (2009) 489; Alicia Gil Gil, 'Justicia 
transicional en España' (2010) 164-165; Alicia Gil Gil, 'Justicia transitional en España. Cuatro años de 
vigencia de la Ley de Memoria Histórica' [2011] 170-171. 
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To admit ratione temporis communications with respect to the disappeared persons, it 

would be necessary to demonstrate that there was 'any action of the State party (…) that 

would constitute a confirmation of the enforced disappearance'. Given that it is unlikely 

to be able to demonstrate that anybody remained detained beyond the date of entry into 

force of the ICCPR and the Optional Protocol for Spain, and that circumstances such as 

the discovery of new evidence or an unfavourable judgment have not been regarded as 

'actions of confirmation', there are no chances of success of a communication in respect 

of the rights of the deceased or disappeared victims. Only a well-founded communication 

in respect of the rights of the close relatives of the victims could be admissible ratione 

temporis. For that, it would be necessary to provide evidence of the adverse effects caused 

by the search for the disappeared or by the obstacles found in an investigation in 

proceedings instituted since the entry into force of the ICCPR and the Optional Protocol 

for Spain.747 

 

The HRC has a broader temporal competence for exercising the periodic review of states 

parties. This explains that the HRC has included the repression under the Francoist regime 

among its principal areas of concern due to the continuing applicability of the 1977 

Amnesty Law and the resulting lack of investigations and prosecutions.748 However, these 

observations do not entail state responsibility.749 

                                                 
747 In contrast, see Alicia Gil Gil, La justicia de transición en España. De la amnistía a la memoria histórica 
(2009) 102-106; Alicia Gil Gil, 'España' (2009) 489; Alicia Gil Gil, 'Justicia transicional en España' (2010) 
164-165; Alicia Gil Gil, 'Justicia transitional en España. Cuatro años de vigencia de la Ley de Memoria 
Histórica' [2011] 170-171 (Gil ignores these possibilities for the temporal admission of an individual 
communication). Generally on the violation of the rights of the relatives of the disappeared due to the lack 
of an investigation, see Miguel Ángel Rodríguez Arias, 'La prolongada ausencia de una "investigación 
oficial" en el caso de los desaparecidos del franquismo como violación autónoma del derecho a la vida. 
Nuevas perspectivas de tutela de "las otras víctimas" a la luz del caso Srebrenica' (2009) 173-183, 197-199 
(Rodríguez considers that a communication on behalf of the relatives of the disappeared shall be temporally 
admissible, since the permanent charater of the crime of enforced disappearance means that the 
corresponding violation of human rights is equally continuous).  
748 HRC 'Consideration of reports submitted by States parties under article 40 of the Covenant. Concluding 
observations of the Human Rights Committee' (5 January 2009) UN Doc CCPR/C/ESP/CO/5 para 9; HRC 
'Concluding observations on the sixth periodic report of Spain' (14 August 2015) UN Doc 
CCPR/C/ESP/CO/6 para 21; UNHRC 'Report of the Special Rapporteur on the promotion of truth, justice, 
reparation and guarantees of non-recurrence, Pablo de Greiff' (22 July 2014) UN Doc A/HRC/27/56/Add.1 
paras 71, 74 (on the breach of art 2(3) of the ICCPR caused by the effects of the 1977 Amnesty Law). 
749 Referring to the differing temporal competence of these two functions of the HRC, see Javier Chinchón 
Álvarez and Lydia Vicente Márquez, 'Informe en Derecho. Causa especial nº 20048/2009: Querella(s) 
interpuesta(s) contra el magistrado-juez D. Baltasar Garzón Real, por el supuesto de prevaricación' (2010) 
20-21; Javier Chinchón Álvarez and Lydia Vicente Márquez, 'La investigación de los crímenes cometidos 
en la guerra civil y el franquismo como delito de prevaricación. Análisis crítico del auto del Tribunal 
Supremo de 3 de febrero de 2010 desde la perspectiva del derecho internacional' [2010] 20-21; Javier 



181 

 

 

5.5.2.2. Consequences derived from the ratification of the ECHR 

 

In cases of torture or ill-treatment while in police custody, the ECtHR has found a 

violation of article 5 of the ECHR, on account of the unacknowledged detention, without 

judicial control and without remedies to challenge the detention, as well as a violation of 

article 3 in its substantive aspect, on account of the ill-treatment inflicted by state agents, 

and a violation of article 3 in its procedural aspect and article 13 in conjunction with 

article 3, due to the absence of an 'effective official investigation' into the allegations of 

ill-treatment and the lack of any effective domestic remedy.750  

                                                 
Chinchón Álvarez, El tratamiento judicial de los crímenes de la Guerra Civil y el franquismo en España. 
Una visión de conjunto desde el derecho international (2012) 115-117. Many Spanish scholars claim that 
the 1977 Amnesty Law violates art 2(3) of the ICCPR, since a blanket amnesty does not comply with the 
obligations to investigate and prosecute, without devoting any attention to the temporal competence of the 
HRC, probably because they are not considering its individual communications function. Most of them 
simply justify the temporal applicability of the ICCPR due to the posterior enactment of the 1977 Amnesty 
Law or due to the permanent character of the enforced disappearance. In this regard, see Miguel Ángel 
Rodríguez Arias, El caso de los niños perdidos del franquismo: Crimen contra la humanidad (2008) 111-
112; Javier Chinchón Álvarez, ibid 116-117; Javier Chinchón Álvarez, 'Examen del Auto del Juzgado de 
Instrucción nº 5 de la Audiencia Nacional por el que se acepta la competencia para investigar los crímenes 
contra la humanidad cometidos en la guerra civil y el franquismo' [2008] 4; Javier Chinchón Álvarez, 
'Transición española y justicia transicional: ¿Qué papel juega el ordenamiento jurídico internacional en un 
proceso de transición? A propósito de la coherencia, buena fe y otros principios de derecho internacional 
postergados en la transición política de España' [2008] 345-350; Ramón Sáez Valcárcel, 'Justicia 
transicional y España. ¿Se puede juzgar la historia?' (2009) 99, 104; Lydia Vicente, 'La obligación de 
investigar los crímenes del pasado y garantizar los derechos de las víctimas de desaparición forzada durante 
la guerra civil y el franquismo' (2009) 156; Mónica Zapico Barbeito, '¿Se pueden/deben investigar los 
crímenes cometidos durante la guerra civil española y la dictadura franquista? Algunas cuestiones al 
respecto planteadas por el Auto 16 de octubre de 2008' [2009] 12, 16 fn 92, 21 fn 127; Javier Chinchón 
Álvarez and Lydia Vicente Márquez, 'Informe en Derecho. Causa especial nº 20048/2009: Querella(s) 
interpuesta(s) contra el magistrado-juez D. Baltasar Garzón Real, por el supuesto de prevaricación' (2010) 
19-20; Javier Chinchón Álvarez and Lydia Vicente Márquez, 'La investigación de los crímenes cometidos 
en la guerra civil y el franquismo como delito de prevaricación. Análisis crítico del auto del Tribunal 
Supremo de 3 de febrero de 2010 desde la perspectiva del derecho internacional' [2010] 19, 42; Mónica 
Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: Legal Possibilities, Obligations of the 
Spanish State and Duties towards the Victims' (2010) 258-259, 264, 264 fn 88, 270-271 fn 121; Ramón 
Sáez Valcárcel, 'Los jueces y el aprendizaje de la impunidad, a propósito de los crímenes del franquismo' 
[2010] 47, 52; Carlos Castresana Fernández, 'El Estado español y las víctimas del franquismo, frente al 
derecho internacional' [2012] 18, 20-21, 23-24; Antonio Doñate Martín, 'Las denuncias por las 
desapariciones forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 5' (2012) 210. 
750 Eg Abdülsamet Yaman v Turkey, application no 32446/96, judgement, Second Section, 2 November 
2004, paras 40-49, 53-61, 62-85; Aslakhanova and Others v Russia, applications nos 2944/06 and 8300/07, 
50184/07, 332/08, 42509/10, judgement, First Section, 18 December 2012, paras 141-147, 151-157. 
Regarding Mocanu and Others v Romania, applications nos 10865/09, 45886/07 and 32431/08, Grand 
Chamber, judgement, 17 September 2014, paras 327-353: as the application relates to the criminal 
investigation conducted after the entry into force of the ECHR for Romania, the ECtHR only examined the 
complaint under the procedural aspect of art 3 of the ECHR due to the limitations to its temporal 
jurisdiction, and found that it had been violated with respect of the victim of ill-treatment inflicted by police 
officers and civilians in the state television. Regarding Gjini v Serbia, application no 1128/16, Third 
Section, judgement, 15 January 2019, paras 72-88, 92-103: in case of ill-treatment inflicted by private 
individuals (in the example, cellmates in a Serbian prison), of which state authorities had or ought to have 
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In cases of killing by state agents with unjustified use of lethal force, the ECtHR has 

found a violation of article 2 in its substantive aspect, and a violation of article 2 in its 

procedural aspect and article 13 in conjunction with article 2, due to the lack of an 

'effective official investigation' into the circumstances surrounding the death, which 

renders ineffective recourse to domestic civil and criminal remedies. If the deceased had 

been ill-treated by state agents resulting in his or her death, the ECtHR has also found a 

violation of the substantive aspect of article 3, without making a separate finding under 

the procedural aspect of article 3. The ECtHR has also found a violation of article 5, if 

the deceased was detained by state agents without legal grounds or suffered 

unacknowledged detention.751 The ECtHR has consistently refused to find a violation of 

article 3 in respect of the relatives of the victim due to their mental suffering, in contrast 

to the relatives of victims of enforced disappearance.752  

 

In cases of detention by state agents and subsequent enforced disappearance, without any 

official acknowledgment of the detention, and where the fate and whereabouts of the 

victim remain unknown, the ECtHR has found a violation of article 2 in its substantive 

aspect, in respect of the disappeared person, due to the detention in life-threatening 

                                                 
had knowledge (due to failure to notice or react to signs of violence, failure to secure a safe environment 
for the detainee and failure to detect, prevent or monitor violence), the ECtHR found a violation of art 3 
under both its substantive and procedural limbs. Ilgiz Khalikov v Russia, application no 48724/15, Third 
Section, judgement, 15 January 2019, paras 30-41: it was a case of ill-treatment inflicted by private 
individuals (prisoners against another prisoner during a prisoner transfer in breach of the applicable security 
regulations), where a violation of art 3 under its substantive and procedural limbs was found.  
751 Eg Dangayeva and Taramova v Russia, application no 1896/04, First Section, judgement, 8 January 
2009, paras 90-104, 114-117; Tsakoyevy v Russia, application no 16397/07, Third Section, judgement, 2 
October 2018, paras 116-126, 131-135, 141-142. In Mocanu and Others v Romania, applications nos 
10865/09, 45886/07 and 32431/08, Grand Chamber, judgement, 17 September 2014, paras 327-353 and 
Ecaterina Mirea and Others v Romania, applications nos 43626/13 and 69 other applications, Fourth 
Section, judgement, 12 April 2016, paras 33-44: as the complaints relate to the criminal investigation 
conducted after the entry into force of the ECHR for Romania, due to the limitations to the ECtHR's 
temporal jurisdiction, it only examined the applications under the procedural aspect of art 2 and found that 
it had been violated. See also Tagayeva and Others v Russia, application no 26562/07 and 6 other 
applications, First Section, judgement, 13 April 2017, paras 481-493 and 496-539: the ECtHR found a 
breach of the substantive and procedural aspects of art 2 imputable to the respondent state, on account of 
the failure by the authorities to take adequate preventive measures to prevent or minimise the risk of a 
terrorist attack, despite having sufficient specific information regarding a planned terrorist attack and 
despite having a sufficient control over the situation, and also on account of the failure to carry out an 
effective investigation.  
752 Eg Dangayeva and Taramova v Russia, application no 1896/04, First Section, judgement, 8 January 
2009, paras 106-107: 'no separate issues arise beyond those already examined under Articles 2 and 13 (…). 
In these circumstances, while the Court does not doubt that the death of the applicants’ close relative caused 
the applicants profound suffering, it nevertheless finds no basis for finding a violation of Article 3 in this 
context'. In the same terms, Tsakoyevy v Russia, application no 16397/07, Third Section, judgement, 2 
October 2018, para 136. 
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circumstances, the long period of absence of any news, and the fact that the respondent 

state had not justified the death. The ECtHR has also found a continuing violation of 

article 2 in its procedural aspect and a violation of article 13, in conjunction with article 

2, on account of the failure to carry out an 'effective official investigation', which made 

any civil or criminal remedy inaccessible. The ECtHR has found a violation of article 5 

in respect of the disappeared persons, on account of their unacknowledged or unlawful 

detention. The ECtHR has also found a continuing violation of article 5 in its procedural 

aspect, on account of the failure to conduct an 'effective official investigation', as long as 

there is evidence that the disappeared person was last seen in custody of the respondent 

state's forces.753 With respect to the relatives of the disappeared persons, the ECtHR has 

found a violation of article 3 of the ECHR, on account of the continuous mental suffering 

due to the uncertainty regarding the fate of the disappeared person and the authorities' 

response to their suffering, and a violation of article 13, due to the lack of a domestic 

effective remedy for the breach of article 3.754  

 

Consolidated case law of the ECtHR has drawn the following general principles on the 

scope of the procedural obligation under articles 2, 3 and 5. These provisions, read in 

conjunction with the obligation under article 1 to respect human rights, require carrying 

out an 'effective official investigation' into the alleged violation of the substantive limb of 

these rights, upon a credible complaint or ex officio, in the case of there being clear 

indications thereof. The 'effective official investigation' has to satisfy the following 

minimum standards to comply with the ECHR. First, independence from those involved 

                                                 
753 Eg Aslakhanova and Others v Russia, applications nos 2944/06 and 8300/07, 50184/07, 332/08, 
42509/10, First Section, judgement, 18 December 2012, paras 100-118, 121-127, 132, 134, 151-157; 
Bopayeva and Others v Russia, application no 40799/06, judgement, 7 November 2013, paras 71-75, 80-
88, 93, 95-96; Cyprus v Turkey, application no 25781/94, Grand Chamber, judgement, 10 May 2001, paras 
130-136, 147-151. See Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 
September 2009, paras 185-194 and 208-209: due to the lack of temporal jurisdiction of the ECtHR 
regarding events previous to 1987, the ECtHR examined the case from the perspective of the continuing 
procedural obligation of arts 2 and 5, and it found a continuing violation of the procedural obligation of art 
2, regarding the 8 missing men and the man whose remains were located since the circumstances of his 
death were not clarified, and a continuing violation of the procedural obligation of art 5 regarding two 
missing persons where there is sufficient evidence that they were last seen within the control of Turkish 
forces.  
754 Eg Aslakhanova and Others v Russia, applications nos 2944/06 and 8300/07, 50184/07, 332/08, 
42509/10, First Section, judgement, 18 December 2012, paras 131, 133, 151-157; Bopayeva and Others v 
Russia, application no 40799/06, judgement, 7 November 2013, paras 92, 94, 96; Cyprus v Turkey, 
application no 25781/94, Grand Chamber, judgement, 10 May 2001, paras 156-157; Varnava and Others 
v Turkey, applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 
16072/90 and 16073/90, Grand Chamber, judgement, 18 September 2009, paras 200-202. 
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in the events, in the sense of a lack of hierarchical or institutional and de facto connection. 

Second, adequacy to establish the circumstances of the case, to determine, in the case of 

use of force by state agents, whether it was justified, and to identify and, where 

appropriate, prosecute and punish those responsible, it being an obligation of means and 

not of result. Third, taking of reasonable steps to secure evidence, following a clear line 

of inquiry and conducting a thorough, objective and impartial examination of all 

circumstances. Fourth, promptness and reasonable expedition. Fifth, accessibility to the 

victim or the family of the victim and open to public scrutiny.755 

 

As discussed above regarding the ICCPR, doctrine has been generally reluctant to the 

idea that the procedural obligation under articles 2, 3 and 5, read in conjunction with the 

obligation to secure rights of article 1, necessarily includes an obligation to prosecute, 

and, thus, employ criminal justice measures. An investigation that fulfils the above 

minimum standards, provides reparation to victims and methods of accountability other 

than criminal sanctions would satisfy this procedural obligation.756 Thus, it could be 

compatible with an amnesty.757 However, scholars also admit that certain circumstances 

dictate that appropriate redress includes prosecution.758 

 

Case law of the ECtHR categorically indicates that, in cases of torture, ill-treatment or 

unlawful killing attributable to state agents and in cases of enforced disappearance, 

procedural obligation requires instituting a criminal proceeding, within which a criminal 

investigation is conducted and, 'where appropriate', bringing charges against the alleged 

                                                 
755 Eg Gjini v Serbia, application no 1128/16, Third Section, judgement, 15 January 2019, paras 92-103; 
Ilgiz Khalikov v Russia, application no 48724/15, Third Section, judgement, 15 January 2019, para 31; 
Tagayeva and Others v Russia, application no 26562/07 and 6 other applications, First Section, judgement, 
13 April 2017, paras 496-539; Aslakhanova and Others v Russia, applications nos 2944/06 and 8300/07, 
50184/07, 332/08, 42509/10, First Section, judgement, 18 December 2012, paras 121-127; Bopayeva and 
Others v Russia, application no 40799/06, judgement, 7 November 2013, paras 81-88; Cyprus v Turkey, 
application no 25781/94, Grand Chamber, judgement, 10 May 2001, paras 131, 134-135, 147-150; Šilih v 
Slovenia, application no 71463/01, Grand Chamber, judgement, 9 April 2009, paras 153-154, 192-211; 
Mocanu and Others v Romania, applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, 
judgement, 17 September 2014, paras 316-353; Abdülsamet Yaman v Turkey, application no 32446/96, 
judgement, Second Section, 2 November 2004, paras 53-61; Varnava and Others v Turkey, applications 
nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, 
Grand Chamber, judgement, 18 September 2009, paras 185-194, 208. On the scope of the right to an 
investigation into human rights violations, see Florian Jeßberger, 'Von der Pflicht des Staates, 
Menschenrechtsverletzungen zu untersuchen' (1996) 302-306. 
756 Michael P Scharf, 'Trading justice for peace: The contemporary law and policy debate' (2007) 257. 
757 Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 312. 
758 Angelika Schlunk, Amnesty versus accountability: third party intervention dealing with gross human 
rights violations in internal and international conflicts (2000) 43-45. 
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perpetrators, trying them, and punishing them.759 The meaning of 'where appropriate', and 

thus whether a decision not to prosecute could breach the procedural limb of articles 2, 3 

and 5, is examined in detail in Armani Da Silva v The United Kingdom.  

 

In Armani Da Silva v The United Kingdom, the parties agreed, and the ECtHR confirmed, 

that the investigation conducted complied with the requirements of an 'effective official 

investigation'. The issue in dispute was whether the decision not to prosecute the state 

agents could itself constitute a procedural breach of article 2 due to alleged deficiencies 

in the criminal justice or prosecutorial system. The ECtHR argued that there is no 

violation of the procedural limb of article 2, if an 'effective official investigation' has been 

conducted (consequently meeting all the above-mentioned minimum standards), and the 

decision not to prosecute is taken with 'guarantees of independence and objectivity', in 

good faith, without arbitrariness, in application of the threshold base of evidence that 

prevails in the particular state party. The ECtHR does not regard the decision as arbitrary, 

because it is due to a standard test that indicates that a conviction is unlikely due to 

insufficient evidence.760 The non-criminal measures of redress adopted in Armani Da 

Silva v The United Kingdom were considered to fulfil the procedural limb (ie official 

recognition that the security forces killed the victim by error; official apology to the 

                                                 
759 See Gjini v Serbia, application no 1128/16, Third Section, judgement, 15 January 2019, paras 101-102 
(case on ill-treatment by cellmates while in detention); Ilgiz Khalikov v Russia, application no 48724/15, 
Third Section, judgement, 15 January 2019, paras 34-36 (case on ill-treatment during a prisoner transfer); 
Tsakoyevy v Russia, application no 16397/07, Third Section, judgement, 2 October 2018, paras 123, 126 
(case on unlawful detention and ill-treatment by state agents and resulting death); Tagayeva and Others v 
Russia, application no 26562/07 and 6 other applications, First Section, judgement, 13 April 2017, para 496 
(case on injuries and killing during terrorist attack); Aslakhanova and Others v Russia, applications nos 
2944/06 and 8300/07, 50184/07, 332/08, 42509/10, First Section, judgement, 18 December 2012, para 123-
124, 126, 127 (case on enforced disappearance); Bopayeva and Others v Russia, application no 40799/06, 
judgement, 7 November 2013, para 87-88 (case on enforced disappearance); Armani Da Silva v The United 
Kingdom, application no 5878/08, Grand Chamber, judgement, 30 March 2016, paras 257-288 (case on 
shooting by police officers); Abdülsamet Yaman v Turkey, application no 32446/96, judgement, Second 
Section, 2 November 2004, paras 55, -59 (case on ill-treatment while in detention); Ecaterina Mirea and 
Others v Romania, applications nos 43626/13 and 69 other applications, Fourth Section, judgement, 12 
April 2016, para 33 (case on injury and killing by state agents); Varnava and Others v Turkey, applications 
nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, 
Grand Chamber, judgement, 18 September 2009, paras 145, 187, 189, 192-193 (case on enforced 
disappearance). In contrast, see Šilih v Slovenia, application no 71463/01, Grand Chamber, judgement, 9 
April 2009, para 194 (case on death caused by medical negligence): 'if the infringement of the right to life 
or to personal integrity is not caused intentionally, the procedural obligation imposed by Article 2 to set up 
an effective judicial system does not necessarily require the provision of a criminal-law remedy in every 
case (...). In the specific sphere of medical negligence the obligation may for instance also be satisfied if 
the legal system affords victims a remedy in the civil courts, either alone or in conjunction with a remedy 
in the criminal courts'.  
760 Armani Da Silva v The United Kingdom, application no 5878/08, Grand Chamber, judgement, 30 March 
2016, paras 230, 238-239, 257-288. 
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family; monetary compensation; investigation into the responsibility of police officers 

and of the Administration): 
 

'[I]n more recent case-law this requirement has been further refined so as to require that the 

investigation be “capable of leading to a determination of whether the force used was or 

was not justified in the circumstances ... and of identifying and – if appropriate – punishing 

those responsible” (...). It therefore follows that Article 2 does not entail the right to have 

third parties prosecuted – or convicted – for a criminal offence (...). Rather, the 

Court’s task, having regard to the proceedings as a whole, is to review whether and to 

what extent the domestic authorities submitted the case to the careful scrutiny 

required by Article 2 of the Convention (...). 

[T]he frustration of Mr de Menezes’ family at the absence of any individual prosecutions 

is understandable. (...)  

The decision to prosecute the OCPM as an employer of police officers did not have the 

consequence, either in law or in practice, of excluding the prosecution of individual police 

officers as well. Neither was the decision not to prosecute any individual officer due to any 

failings in the investigation or the State’s tolerance of or collusion in unlawful acts; rather, 

it was due to the fact that, following a thorough investigation, a prosecutor considered 

all the facts of the case and concluded that there was insufficient evidence against any 

individual officer to meet the threshold evidential test in respect of any criminal 

offence.'761  

 

In the case of Spain, the threshold base of evidence would be fulfilled if the level of 

'indicios racionales de criminalidad' (reasonable prima facie evidence of criminality) was 

reached. This allows the investigating judge to conclude the investigation and open the 

trial stage of the criminal proceeding.762 Thus, there would not be a violation of the 

procedural limb of article 2 if a criminal proceeding was instituted, an 'effective official 

investigation' was conducted within the investigating or pre-trial stage, and then the 

proceeding was stayed due to the non-existence of 'reasonable prima facie evidence that 

the investigated fact was perpetrated' or 'the perpetration of the crime is not duly 

justified'.763 

                                                 
761 ibid paras 257, 283-284. Emphasis added. 
762 Criminal Procedural Law, arts 384, 637, 641; Tribunal Supremo, Sala de lo Penal, Sección 1ª, sentencia 
141/2018, de 22 de marzo, legal ground 2; Tribunal Supremo, Sala de lo Penal, Sección 1ª, sentencia 
989/2016, de 12 de enero, legal ground 3. 
763 Criminal Procedural Law, arts 637, 641. 
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As a result, in case of torture, ill-treatment, or unlawful killing inflicted by a state agent, 

the ECtHR has explicitly established that statutory limitations, amnesties, and pardons 

that hinder the institution or continuation of criminal proceedings breach the procedural 

obligation under articles 2 and 3,764 as well as the right to an effective remedy of article 

13.765 Despite the vagueness of the language used by the ECtHR, which could imply the 

lack of any mandatory character of a prohibition of amnesties, the case law shows that 

the ECtHR proceeds to examine whether there has been an 'effective official investigation' 

to assess whether the case complies with the ECHR, ignoring the applicability of the 

amnesty.766 In the same sense, in Cyprus v Turkey and in Varnava and Others v Turkey, 

involving cases of enforced disappearance, the ECtHR established that the investigatory 

work of the UN Committee on Missing Persons, which was in charge of conducting 

exhumations, identification of remains, and in providing information and returning 

                                                 
764 Eg Mocanu and Others v Romania, applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, 
judgement, 17 September 2014, paras 326, 346; Ecaterina Mirea and Others v Romania, applications nos 
43626/13 and 69 other applications, Fourth Section, judgement, 12 April 2016, paras 10, 15, 33-44; Savin 
v Ukraine, application no 34725/08, Fifth Section, judgement, 16 February 2012, para 67; Derman v 
Turkey, application no 21789/02, Second Section, judgement, 31 May 2011, para 27; Serdar Güzel v 
Turkey, application no 39414/06, Second Section, judgement, 15 March 2011, para 42; Musa Yilmaz v 
Turkey, application no 27566/06, Second Section, 30 November 2010, para 51; Ould Dah v France, 
application no 13113/03, Fifth Section, 17 March 2009.  
765 Eg Abdülsamet Yaman v Turkey, application no 32446/96, judgement, Second Section, 2 November 
2004, paras 55, 59: 'The Court further points out that where a State agent has been charged with crimes 
involving torture or ill-treatment, it is of the utmost importance for the purposes of an “effective remedy” 
that criminal proceedings and sentencing are not time-barred and that the granting of an amnesty or pardon 
should not be permissible. (...) The Court is struck by the fact that the proceedings in question have not 
produced any result on account mainly of the substantial delays throughout the trials and, decisively, the 
application of the statutory limitations in domestic law.' Emphasis added. Despite the modal verb used, the 
ECtHR found a violation of art 13, in conjunction with art 3, due to the lack of an 'effective official 
investigation' and the failure to bring any criminal charges against the perpetrators. 
766 Note the choice of modal verbs in the following judgements: Mocanu and Others v Romania, 
applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, judgement, 17 September 2014, paras 
326, 346: 'The Court has also held that in cases concerning torture or illtreatment inflicted by State agents, 
criminal proceedings ought not to be discontinued on account of a limitation period, and also that amnesties 
and pardons should not be tolerated in such cases (...) the procedural obligations arising under Articles 2 
and 3 of the Convention can hardly be considered to have been met where an investigation is terminated, 
as in the present case, through statutory limitation of criminal liability resulting from the authorities’ 
inactivity'; Savin v Ukraine, application no 34725/08, Fifth Section, judgement, 16 February 2012, para 67: 
'the Court has held in its case-law that when an agent of the State is accused of crimes involving torture or 
ill-treatment, the criminal proceedings and sentencing must not be time-barred and the granting of an 
amnesty or pardon should not be permitted'. Emphasis added. In identical terms, Derman v Turkey, 
application no 21789/02, Second Section, judgement, 31 May 2011, para 27; Serdar Güzel v Turkey, 
application no 39414/06, Second Section, judgement, 15 March 2011, para 42; Musa Yilmaz v Turkey, 
application no 27566/06, Second Section, 30 November 2010, para 51. However, note that in Ecaterina 
Mirea and Others v Romania, the investigation was closed due to an amnesty and the ECtHR found a 
violation of the procedural aspect of art 2.  
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remains to relatives, did not comply with the procedural obligation under articles 2 and 

5.767 

 

Given the time of commission of the crimes under consideration in the present work, it is 

necessary to refer to case law on the limitation of the temporal competence of the ECtHR 

to examine complaints into the procedural obligation to investigate ill-treatment, unlawful 

killing or enforced disappearance that occurred before the entry into force of the ECHR 

for the respondent state.  

 

The case law of the ECtHR has developed the following principles.768 In accordance with 

the non-retroactivity of treaties, the ECtHR does not have temporal competence over 

violations of Covenant rights, if the breach occurred before the entry into force of the 

ECHR for the state party and before the recognition of the right of individual petition by 

the same (known as 'critical date'). Case law recognises that the procedural obligation to 

carry out an 'effective official investigation' is 'detachable' from the substantive limb of 

articles 2 and 3. Accordingly, the complaints of violation of the substantive limb and the 

procedural limb are subject to separate and autonomous decisions on temporal 

admissibility. The procedural obligation under articles 2 and 3 commences on the date the 

authorities receive a credible notitia criminis about ill-treatment or a death in suspicious 

circumstances and lasts for 'the period in which the authorities can reasonably be expected 

to take measures with an aim to elucidate the circumstances of death and establish 

responsibility for it'.769 If the triggering event (ill-treatment or death) occurred before the 

'critical date', and falls consequently outside the ECtHR's temporal competence, the 

                                                 
767 Cyprus v Turkey, application no 25781/94, Grand Chamber, judgement, 10 May 2001, paras 135, 149; 
Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 September 2009, paras 189, 
192, 193. Note particularly its para 193: 'It may be that both sides in this conflict prefer not to attempt to 
bring out to the light of day the reprisals, extrajudicial killings and massacres that took place or to identify 
those among their own forces and citizens who were implicated. It may be that they prefer a “politically 
sensitive” approach to the missing persons problem and that the CMP with its limited remit was the only 
solution which could be agreed under the brokerage of the United Nations. That can have no bearing on the 
application of the provisions of the Convention.' 
768 Šilih v Slovenia, application no 71463/01, Grand Chamber, judgement, 9 April 2009, paras 140, 146, 
156-159, 161-163; Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 
September 2009, paras 130-131, 138-139, 147; Janowiec and Others v Russia, applications nos 55508/07 
and 29520/09, Grand Chamber, judgement, 21 October 2013, paras 128-133, 140-159; Mocanu and Others 
v Romania, applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, judgement, 17 September 
2014, paras 205-206. On the limitations derived for temporal competence of the human rights bodies, see 
Florian Jeßberger, 'Von der Pflicht des Staates, Menschenrechtsverletzungen zu untersuchen' (1996) 299. 
769 Šilih v Slovenia, application no 71463/01, Grand Chamber, judgement, 9 April 2009, paras 156-157. 
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ECtHR only has temporal competence to examine the alleged violation of the procedural 

obligation under articles 2 or 3, if the so-called 'genuine connection test' or the 

'Convention values test' are met. These tests were set up in Šilih v Slovenia and developed 

afterwards. The 'genuine connection test' constitutes the general rule. It requires that the 

time passed between the triggering event (ill-treatment or death) and the critical date is 

'reasonably short' and does not exceed ten years.770 In addition, it requires that most of 

the acts that integrate the procedural obligation must have or ought to have occurred after 

the critical date, or that relevant evidence or information has been discovered after the 

critical date. This is due to the fact that only the procedural acts or omissions that occurred 

or that ought to have occurred after the critical date fall within the temporal competence 

of the ECtHR. Only these are taken into account to assess the compliance by the 

respondent state with the procedural obligation.771 As an exception to the rule, if the 

'genuine connection' test is not fulfilled, the ECtHR could have temporal jurisdiction 

regarding the procedural obligation under articles 2 or 3, in accordance with the 

'Convention values test'. According to Šilih v Slovenia, this test is met if there is 'the need 

to ensure that the guarantees and the underlying values of the Convention are protected 

in a real and effective manner.'772 In Janowiec and Others v Russia, the ECtHR interpreted 

that the reference to 'underlying values of the Convention' means that it is circumscribed 

to events that may be subsumed in the definition of genocide, crimes against humanity or 

war crimes established in international law, as long as they were committed on 4 

November 1950 or onwards (date of entry into force of the ECHR).773  

 

                                                 
770 Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, Grand Chamber, judgement, 
21 October 2013, para 146. 
771 Eg Šilih v Slovenia, application no 71463/01, Grand Chamber, judgement, 9 April 2009, paras 165-167: 
the test is met because the death occurred a bit more than a year before the 'critical date' and all civil and 
criminal proceedings were initiated and conducted after that date; Mocanu and Others v Romania, 
applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, judgement, 17 September 2014, paras 
207-211: the test is met because the time between the death and the ill-treatment and the 'critical date' was 
four years and the most relevant steps for the investigation and prosecution occurred after that date; 
Ecaterina Mirea and Others v Romania, applications nos 43626/13 and 69 other applications, Fourth 
Section, judgement, 12 April 2016, paras 29-30, 35: the test is met because the time between the death and 
the 'critical date' was four and a half years; Janowiec and Others v Russia, applications nos 55508/07 and 
29520/09, Grand Chamber, judgement, 21 October 2013, paras 152-159: the test is not met because the 
complaint refers to extrajudicial executions committed in April and May 1940 and the state party ratified 
the ECHR on 5 May 1998, namely fifty-eight years afterwards, and the most significant procedural steps 
were undertaken before 1998. For more examples, see summary in Janowiec and Others v Russia, 
applications nos 55508/07 and 29520/09, Grand Chamber, judgement, 21 October 2013, paras 136-139. 
772 Šilih v Slovenia, application no 71463/01, Grand Chamber, judgement, 9 April 2009, para 163. 
773 Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, Grand Chamber, judgement, 
21 October 2013, paras 150-151, 160: the test is not met because the complaint refers to extrajudicial 
executions committed in April and May 1940, before the entry into force of the ECHR. 
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The 'genuine connection test' and the 'Convention values test' do not apply to cases of 

enforced disappearance. If the triggering event (commencement of the enforced 

disappearance) occurred before the 'critical date', the ECtHR's does certainly not have 

temporal competence to examine an alleged violation of the substantive limb of articles 

2 and 5. However, 'the procedural obligation will, potentially, persist as long as the fate 

of the person is unaccounted for; [and] the ongoing failure to provide the requisite 

investigation will be regarded as a continuing violation'.774 Thus, the ECtHR will have 

temporal competence to examine a complaint into an alleged violation of the procedural 

obligation, as long as there is no account on the fate and whereabouts of the missing. The 

discovery of the body of a disappeared person, for example, via an exhumation, or the 

presumption of death, does not remove the procedural obligation.775  

 

In Janowiec and Others v Russia, despite the ECtHR not having temporal competence to 

examine the complaint under the procedural obligation of article 2, declared the complaint 

of violation of article 3 in respect of the relatives of the deceased victims admissible. In 

Cyprus v Turkey and in Varnava and Others v Turkey, despite belonging the 

disappearances to a period outside the temporal competence of the ECtHR, it had 

temporal competence to examine a violation of article 3 in respect of the relatives of the 

disappeared persons.776 

 

A separate violation of article 3 in respect of the victim's relatives has been found,777 when 

their suffering is of a dimension and nature different from the feelings that commonly 

derive from any violation of the rights of the victim. The ECtHR requires concurrence of 

the following 'special factors' for finding a violation of article 3 in respect of the relatives:  

 

                                                 
774 Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 September 2009, para 148. 
775 ibid paras 133-134, 145-150: even if the enforced disappearances commenced in 1974 and the critical 
date was 28 January 1987, the ECtHR affirmed to have temporal competence over the procedural 
obligation. Approach confirmed in Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, 
Grand Chamber, judgement, 21 October 2013, paras 134-135; Aslakhanova and Others v Russia, 
applications nos 2944/06 and 8300/07, 50184/07, 332/08, 42509/10, First Section, Judgement, 18 
December 2012, para 122; Cyprus v Turkey, application no 25781/94, Grand Chamber, judgement, 10 May 
2001, paras 136, 150. 
776 Cyprus v Turkey, application no 25781/94, Grand Chamber, judgement, 10 May 2001, para 156; 
Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 September 2009, para 200. 
777 For a summary, see Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, Grand 
Chamber, judgement, 21 October 2013, paras 177-181. 
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'the proximity of the family tie – in that context, a certain weight will attach to the parent-

child bond –, the particular circumstances of the relationship, the extent to which the family 

member witnessed the events in question, the involvement of the family member in the 

attempts to obtain information (...) and the way in which the authorities responded to those 

enquiries.'778  

 

A violation of article 3 in respect of the relative of a victim of enforced disappearance 

occurs if the time passed between the commencement of the disappearance and the 

discovery of the fate or whereabouts of the victim led to 'a long period of uncertainty'. It 

is caused by the attitude of the authorities, in respect of the relatives, when the latter try 

to find out the truth, either by omitting any response to the requests of information or by 

placing obstacles in their way.779 A more restrictive approach has been followed by the 

ECtHR for finding a separate violation of article 3 in respect of the relative of a victim of 

unlawful killing than of enforced disappearance. In this regard, no separate finding has 

been found in cases of confirmed death while in custody after a short period of uncertainty 

as to the fate of the victim and in cases of unlawful killing by state agents.780  

 

Finally, given the time passed between the triggering events in the cases under 

examination in the present work and the date of a possible lodging of an application with 

the ECtHR, it is also necessary to refer to the application of the six-month rule of article 

35(1) of the ECHR.  

 

For assessing whether an application was lodged out of time, the ECtHR examines two 

questions or aspects of the 'duty of diligence' of the applicant. First, whether the applicant 

complied with the obligation of applying promptly to the domestic authorities. The 

                                                 
778 Cyprus v Turkey, application no 25781/94, Grand Chamber, judgement, 10 May 2001, para 156. In 
identical terms, Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, Grand Chamber, 
judgement, 21 October 2013, para 177. 
779 Eg Aslakhanova and Others v Russia, applications nos 2944/06 and 8300/07, 50184/07, 332/08, 
42509/10, First Section, judgement, 18 December 2012, paras 131, 133; Bopayeva and Others v Russia, 
application no 40799/06, judgement, 7 November 2013, paras 92, 94; Cyprus v Turkey, application no 
25781/94, Grand Chamber, judgement, 10 May 2001, paras 156-157; Varnava and Others v Turkey, 
applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 
16073/90, Grand Chamber, judgement, 18 September 2009, paras 200-202. 
780 Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, Grand Chamber, judgement, 
21 October 2013, paras 182-189: no violation of art 3 was found, even if the case initially had the features 
of an enforced disappearance, since the uncertainty lasted from 1940 until 1990, when the USSR officially 
acknowledged the responsibility for the killing. From the 'critical date' in 1998, it could only be treated as 
a 'confirmed death' case, due to the certainty on the death of the victims.  
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ECtHR admits that this aspect depends on the circumstances of the case. A delay of the 

applicants in filing a complaint with the domestic authorities is not relevant, due to the 

obligation of the authorities to act ex officio. It also excludes this obligation, if the 

applicant was in a particularly vulnerable situation, in light of the complexity of the case 

and the type of human rights violation suffered, and if it was reasonable that the applicant 

waited for developments that could have resolved essential factual or legal issues. Second, 

whether the applicant complied with his or her obligation to lodge an application with the 

ECtHR as soon as he or she becomes aware or ought to have become aware of the lack 

of any effective investigation. The assessment of this aspect also depends on the 

circumstances of the case. If the time passed between the lodging of the application and 

the moment the applicant was aware or should have been aware that there was no effective 

investigation indicates that there has been an 'excessive or unexplained delay',781 the 

ECtHR will reject the application as being out of time.782  

 

In Mocanu and Others v Romania, the act of ill-treatment occurred in June 1990, the 

applicant lodged a criminal complaint in June 2001 and lodged an application with the 

ECtHR in June 2008. The ECtHR considered that the application had not been lodged out 

of time. The ECtHR found the explanation for the inactivity of the applicant between 

1990 and 2001 'plausible and acceptable' for the following reasons: the authorities knew 

or should have known of the triggering events and had a duty to proceed ex officio; the 

applicant proved they had kept track of the developments in the domestic criminal 

investigation before filing a criminal complaint; he was in a situation of vulnerability due 

to the health problems derived from the ill-treatment; he had a feeling of powerlessness, 

due to the complexity of the case, the large number of victims, and the inaction of the 

judicial authorities; and it was reasonable to wait for the clarification of questions of fact 

or law (eg certain judicial decisions). The ECtHR also found the time passed between the 

filing of the criminal complaint with the domestic authorities and the application before 

the ECtHR reasonable for the following reasons: the large number of victims involved in 

                                                 
781 Eg Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 September 2009, para 162: 
In case of unlawful death, the ECtHR has required 'to bring such a case before Strasbourg within a matter 
of months, or at most, depending on the circumstances, a very few years after events'. 
782 Eg Mocanu and Others v Romania, applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, 
judgement, 17 September 2014, paras 258-269; Varnava and Others v Turkey, applications nos 16064/90, 
16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, 
judgement, 18 September 2009, paras 162-166.  
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the investigation; the meaningful contact between the applicant and the domestic 

authorities with regard to the complaint; the indications of progress of the investigation 

(eg conducting investigation measures, etc); the investigation was still pending when the 

applicant lodged the application; the decision to close the investigation was issued after 

the application.783 

 

In Lütfi Celul Karabardak and Others v Cyprus, the enforced disappearance commenced 

in January 1964 and there was no ongoing domestic proceeding. The case was submitted 

to the UN Committee on Missing Persons in April 1989, and the application was lodged 

in October 2001. The application was not admitted for not complying with the six-month 

rule, without even considering the complaint of a violation of article 3 regarding the 

relatives of the disappeared.784 The ECtHR considered that by the end of 1990, the 

applicant ought to have known that the UN Committee on Missing Persons would not be 

able to carry out an effective investigation, and that the applicant unduly delayed in filing 

the application by waiting eleven more years, without any relevant events occurring 

during that period.785 

 

In Varnava and Others v Turkey, the disappearances commenced in 1974 and the 

applications were lodged in January 1990, fifteen years after the disappearance. The 

ECtHR considered that the six-month rule had been complied with for the following 

reasons: the disappearances had been brought to the attention of Turkey in 1974; during 

the 1980s there were ongoing proceedings; the UN Committee on Missing Persons was 

set up in 1981, although until 2006 exhumations did not began; the disappearances took 

place in the context of an international armed conflict; and the applicants awaited the 

outcome of the initiatives taken by the UN and Cyprus. As in Lütfi Celul Karabardak and 

Others v Cyprus, the ECtHR considered that by the end of 1990, the applicants ought to 

have known that the UN Committee on Missing Persons would not carry out any effective 

investigation. In this regard, the ECtHR was satisfied that the applicants acted 

expeditiously by filing the application in January 1990.786  

                                                 
783 Mocanu and Others v Romania, applications nos 10865/09, 45886/07 and 32431/08, Grand Chamber, 
judgement, 17 September 2014, paras 270-283. 
784 Lütfi Celul Karabardak and Others v Cyprus, application no 76575/01, Second Section, 22 October 
2002. 
785 Varnava and Others v Turkey, applications nos 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, Grand Chamber, judgement, 18 September 2009, para 171. 
786 ibid paras 167-172. 
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The analysed principles have been applied to the cases under consideration. The Ruano 

case concerns a death while in police custody that occurred in 1969. The flaws of the 

criminal investigation certainly do not fulfil the minimum standards for an 'effective 

official investigation' and the failure to secure evidence led precisely to the acquittal of 

the police officers. The circumstances of the case only point to potential complaints into 

article 2, in both its substantive and procedural limbs. Given that it is a case of 'confirmed 

death', a complaint into a violation of article 3 regarding the relatives of the victim would 

not proceed. Spain ratified the ECHR on 4 October 1979 and the right of individual 

petition became applicable to Spain on 1 July 1981. The non-retroactivity of treaties 

places a violation of the substantive limb of article 2 outside the temporal competence of 

the ECtHR. However, the ECtHR may have temporal competence over a violation of the 

procedural limb of article 2, as it may be argued that there is compliance with the 'genuine 

connection test'. The time passed between the death in January 1969 and the 'critical date' 

(1981) exceeds the maximum of ten years by very little and the most relevant procedural 

acts (full investigation, bill of indictment and trial) occurred upon the reopening of the 

case in January 1989 and obviously within the limitation period established in Spanish 

criminal law. In spite of this, highly relevant procedural errors, such as the elimination of 

evidence, would fall outside the temporal competence of the ECtHR, because they 

occurred before 1981. However, an application filed now for a violation of the procedural 

limb of article 2 in the Ruano case would probably not be admitted by the ECtHR as out 

of time, given that it should have been filed at the latest after the judgment that concluded 

the proceeding in 1997.  

 

The same outcome applies to potential cases of ill-treatment while in police custody 

committed in the 1970s, such as the case on torture committed by the Brigada Político-

Social. A potential complaint into an alleged violation of the procedural limb of article 3 

occurred in the 1970s may meet the 'genuine connection test' and thus be covered by the 

temporal competence of the ECtHR. However, it would be now difficult to argue that a 

hypothetical application had not been lodged out of time, in light of the 1977 Amnesty 

Law and the lack of prospect of an 'effective official investigation' already in the 1980s. 

In Mocanu and Others v Romania, the period between the act of ill-treatment and the 

application was eleven years and this was already regarded as a delay that had to be 
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justified. The grounds that justified it, would not apply here, given the non-existence of 

any investigation attempts in the 1980s. 

 

The Paracuellos del Jarama case concerned the killing of prisoners while in detention in 

November and December 1936 and could rise a complaint of a violation of the substantive 

and procedural limbs of article 2, if it was confirmed that it was not duly investigated, 

prosecuted and redressed by means of the domestic proceedings that took place. The 

ECtHR would not have temporal competence to examine a violation of the substantive 

limb of article 2, since the killings occurred in 1936 and, thus, prior to the 'critical date'. 

The ECtHR would not have temporal competence to examine a violation of the procedural 

obligation under article 2, since the case would not meet the 'genuine connection test' or 

the 'Convention values test'. It would not pass the 'genuine connection test' because the 

time passed between the killings and the critical date is forty-three years, exceeding the 

maximum of ten years, and it would not meet the 'Convention values test' as the triggering 

events had been committed before the entry into force of the ECHR in 1950. The outcome 

would have been the same for the cases on the 1937-1939 aerial bombardments against 

Barcelona and the 1937 aerial bombardments against Durango. A hypothetical 

application would be outside the temporal competence of the ECtHR. 

 

Finally, the 1936-1951 enforced disappearances case concerns disappearances that 

commenced at any time between July 1936 and December 1951. These cases could 

potentially justify a complaint for a violation of the substantive and procedural limbs of 

articles 2 and 5, if the disappeared person was last seen in custody of state agents. It could 

also give rise to a complaint for violation of article 3 in respect of the victim's relatives. 

A violation of the procedural obligation would be based on the following circumstances: 

the stay of the criminal proceedings without the prior practice of any investigating 

measure or with the mere order to locate and identify the victim; the stay of the criminal 

proceedings in application of statutory limitations or the 1977 Amnesty Law; the 

measures provided by the 2007 Historical Memory Law do not constitute an 'effective 

official investigation'. Since the enforced disappearances commenced before the 'critical 

date', the ECtHR would only have temporal competence to examine an alleged violation 

of the procedural limb of articles 2 and 5, as the fate and whereabouts of the disappeared 

victims remain unaccounted for, the exhumation of the bodies not being sufficient to 

conclude this ongoing violation. However, the ECtHR would have grounds to regard a 
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hypothetical application concerning these enforced disappearances lodged out of time. 

When examining whether the applicant lodged the application as soon as he or she ought 

to have been aware of the lack of an 'effective official investigation', it could be argued 

that this could have been inferred from the enactment of the 1977 Amnesty Law on 15 

October 1977 and the subsequent lack of criminal proceedings. The first criminal 

complaint before the Audiencia Nacional was lodged on 14 December 2006. The period 

of inactivity between 15 October 1977 or the entry into force of the 1978 Constitution, 

and 14 December 2006, or between the judgment of the Supreme Court of 28 March 2012 

(which confirms that the enforced disappearances are time-barred and covered by the 

1977 Amnesty Law) and today have been much longer than the periods of inactivity in 

Lütfi Celul Karabardak and Others v Cyprus. Moreover, none of the circumstances that 

justify the inactivity of the applicant in accordance with the case law concurs in the 

present case. In the same sense, in Gutiérrez Dorado and Dorado Ortiz v Spain, which 

concerns a disappearance commenced in July 1936, where the first criminal complaint 

was filed in 2006, and where the application with the ECtHR was lodged in June 2009, 

the ECtHR decided that the application concerning an alleged violation of articles 2 and 

5 was introduced out of time.787 

 

An application for an alleged violation of article 3 with regard to the relatives of the victim 

of enforced disappearance would be examined as a separate complaint. The uncertainty 

due to the enforced disappearance would have lasted from 1936-1951 until today. From 

the 'critical date' until today, it would constitute a case of 'enforced disappearance' and not 

                                                 
787 Gutiérrez Dorado and Dorado Ortiz v Spain, application no 30141/09, Third Section, 27 March 2012, 
paras 33-43. On this decision and on the six-month rule and enforced disappearance, see Alicia Gil Gil, 
'Los crímenes de la guerra civil española: ¿Responsabilidad del Estado Español por infracción del Convenio 
Europeo de Derechos Humanos? Análisis de la decisión del TEDH de 27 de marzo de 2012, caso Gutiérrez 
Dorado y Dorado Ortiz contra España y de sus antecedentes en la jurisdicción española' [2012] 14-22; 
Javier Chinchón Álvarez, Lydia Vicente Márquez, and Alicia Moreno Pérez, 'Algunos comentarios críticos 
sobre los argumentos y conclusiones jurídico-internacionales del Tribunal Supremo español en la Sentencia 
de 27 de febrero de 2012' (2012) 117-119, 130-137. Contrary to this outcome, see Miguel Ángel Rodríguez 
Arias, El caso de los niños perdidos del franquismo. Crimen contra la humanidad (2008) 270; Miguel 
Ángel Rodríguez Arias, 'La nueva ley "de la memoria" y la vulneración de los artículos 2 y 13 del Convenio 
Europeo para la Protección de los Derechos Humanos en el caso de los desaparecidos' (2008) 74-84 
(Rodríguez does not take into account the requirement of the six-month rule and finds a violation of arts 2 
and 13, due to the lack of investigation regarding the disappeared persons, in light of the permanent 
consummation of the crimes beyond the entry into force of the ECHR for Spain); Mónica Zapico Barbeito, 
'Investigating the Crimes of the Franco Regime: Legal Possibilities, Obligations of the Spanish State and 
Duties towards the Victims' (2010) 270-271 fn 121; Mónica Zapico Barbeito, '¿Se pueden/deben investigar 
los crímenes cometidos durante la guerra civil española y la dictadura franquista? Algunas cuestiones al 
respecto planteadas por el Auto 16 de octubre de 2008' [2009] 16 fn 92, 18 fn 104, 21 fn 127 (Zapico 
considers that the lack of effective investigation into the enforced disappearances breaches the procedural 
aspect of art 2, and art 13 of the ECHR). 
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a case of 'confirmed death'. In accordance with the reasoning in Janowiec and Others v 

Russia, there would be grounds to find a violation of article 3, if the 'special factors' 

concur in the specific case. However, in Gutiérrez Dorado and Dorado Ortiz v Spain, this 

issue has already been dealt with and the complaint under article 3 in respect of the 

relatives of the disappeared person was also regarded as introduced out of time, due to 

the non-compliance with the requirements of due diligence.788 

 

5.5.3. Customary international law 

 

This work must now proceed to examine another question put forward by the 

investigating judge of the Audiencia Nacional in the 1936-1951 enforced disappearances 

case, rebutted by the Supreme Court in the Garzón case and the Audiencia Provincial of 

Madrid in the case on torture committed by the Brigada Político-Social: At the time of 

enactment of the 1977 Amnesty Law (October 1977), whether or not there was a rule of 

customary international law in favour of the prohibition of the application of amnesties 

to acts that may be subsumed in the definition of genocide, crimes against humanity or 

war crimes under international law. 

 

From the above-mentioned treaties that may be regarded as containing an explicit 

obligation to prosecute, I shall focus ratione materiae on the 1949 Geneva Conventions, 

the 1968 Statutory Limitations Convention, the 1984 Torture Convention, the ICC 

                                                 
788 Gutiérrez Dorado and Dorado Ortiz v Spain, application no 30141/09, Third Section, 27 March 2012, 
paras 27, 44-45: 'it falls subject to the same requirements of expedition and due diligence as do the 
complaints about the disappearance itself'. For a comparison of this decision with the reasoning of Janowiec 
and Others v Russia regarding the relatives of disappeared, see Alicia Gil Gil, 'Los crímenes de la guerra 
civil española: ¿Responsabilidad del Estado Español por infracción del Convenio Europeo de Derechos 
Humanos? Análisis de la decisión del TEDH de 27 de marzo de 2012, caso Gutiérrez Dorado y Dorado 
Ortiz contra España y de sus antecedentes en la jurisdicción española' [2012] 22-24. Contrary to this 
outcome, Miguel Ángel Rodríguez Arias, El caso de los niños perdidos del franquismo. Crimen contra la 
humanidad (2008) 105, 108, 131-136; Miguel Ángel Rodríguez Arias, 'La prolongada ausencia de una 
"investigación oficial" en el caso de los desaparecidos del franquismo como violación autónoma del 
derecho a la vida. Nuevas perspectivas de tutela de "las otras víctimas" a la luz del caso Srebrenica' (2009) 
180-183, 212-221; Mónica Zapico Barbeito, '¿Se pueden/deben investigar los crímenes cometidos durante 
la guerra civil española y la dictadura franquista? Algunas cuestiones al respecto planteadas por el Auto 16 
de octubre de 2008' [2009] 21; Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: 
Legal Possibilities, Obligations of the Spanish State and Duties towards the Victims' (2010) 271 (Rodríguez 
and Zapico do not take into account the requirement of the six-month rule and find a violation of art 3 of 
the ECHR regarding the relatives of the disappeared, due to the permanent consummation of the crimes 
beyond the entry into force of the ECHR for Spain); Javier Chinchón Álvarez, El tratamiento judicial de 
los crímenes de la Guerra Civil y el franquismo en España. Una visión de conjunto desde el derecho 
international (2012) 137-138 (Chinchón argues that the circumstances of the case make the reasoning of 
Janowiec and Others v Russia regarding the relatives of disappeared applicable). 
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Statute, and the 2006 Enforced Disappearance Convention. Depending on the date of their 

entry into force, it is necessary to examine whether these treaties had declaratory, 

crystallizing or generating effect with regard to a new rule of customary international 

law.789 

 

Article 38(1)(b) of the ICJ Statute identifies the two elements of custom, when it includes, 

among its sources of law, 'international custom, as evidence of a general practice accepted 

as law'. In the North Sea Continental Shelf Cases, the ICJ required the following evidence 

to determine the existence of an international custom: 

 
'[W]ithin the period in question, short though it might be, State practice, including that of 

States whose interests are specially affected, should have been both extensive and 

virtually uniform in the sense of the provision invoked; and should moreover have 

occurred in such a way as to show a general recognition that a rule of law or legal 

obligation is involved.'790 

 

In accordance with the Case concerning Military and Paramilitary Activities in and 

against Nicaragua, state practice does not have to be 'with complete consistency' or 'in 

absolutely rigorous conformity with the rule' that is regarded as customary. The ICJ 

'deems it sufficient that the conduct of states should, in general, be consistent with such 

rules, and that instances of State conduct inconsistent with a given rule should generally 

have been treated as breaches of that rule, not as indications of the recognition of a new 

rule.'791 

 

                                                 
789 Antonio Cassese, International Law (2005) 168. The ICJ has found that a conventional rule has 
declaratory effect with regard to a rule of customary international law in several cases. Eg Legal 
Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16 para 94; 
Fisheries Jurisdiction Case (United Kingdom of Great Britain and Northern Ireland v Iceland) (Merits) 
[1974] ICJ Rep 3 para 36; Case concerning the Gabcíkovo-Nagymaros Project (Hungary v Slovakia) 
(Judgement) [1997] ICJ Rep 7 para 46. 
790 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of 
Germany v Netherlands) (Judgement) [1969] ICJ Rep 3, para 74. Emphasis added. States could be bound 
by the general practice of third states if they do not protest against the emergence of the rule and continue 
persistently to do so (persistent objector), as long as they were sufficiently aware of the emergence of the 
new practice (see Henry J. Steiner, Philip Alston, and Ryan Goodman, International Human Rights in 
Context: Law, Politics, Morals (2008) 76).  
791 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United 
States of America) (Merits) [1986] ICJ Rep 14 para 186.  
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The ICJ has found evidence of existence of an international custom in international 

conventions, as long as there is 'a very widespread and representative participation in the 

convention (...), provided it included that of states whose interests were specially 

affected.'792 The ICJ has also regarded UN General Assembly (hereinafter 'UNGA') 

resolutions as evidence of customary status, assessing the attitude of states towards them, 

their content and conditions of adoption.793 In addition, it has considered whether the rule 

'has been introduced into the domestic law of almost all States'.794 Lastly, the ICJ has 

taken into account 'statements by State representatives'795 and whether breaches of the 

rule 'are regularly denounced within national and international fora.'796 The views 

expressed by the International Law Commission (hereinafter, 'ILC') in the course of its 

work have also served as evidence.797 

 

Finally, it is to be noted that following the Barcelona Traction and North Sea Continental 

Shelf decisions, a 'non-traditional scholarship in international law' emerged, advocating a 

more flexible approach, rather than strict adherence to state practice and opinio iuris.798 

Given the fact that this scholarship has inferred the intent to seek universal applicability 

of a treaty provision from using widely ratified international conventions and UNGA 

                                                 
792 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of 
Germany v Netherlands) (Judgement) [1969] ICJ Rep 3 para 73. See Case concerning the Continental Shelf 
(Libyan Arab Jamahiriya v Malta) (Judgement) [1985] ICJ Rep 13 para 27, where the ICJ has 
acknowledged the ‘important role’ of multilateral conventions in recording and defining customary rules 
or in developing them. 
793 Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) (judgement) [2012] 
ICJ Rep 422 para 99; Case concerning Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v United States of America) (Merits) [1986] ICJ Rep 14 paras 188-189. 
794 Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) (judgement) [2012] 
ICJ Rep 422 para 99. 
795 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United 
States of America) (Merits) [1986] ICJ Rep 14 para 190. 
796 Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) (judgement) [2012] 
ICJ Rep 422 para 99. 
797 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United 
States of America) (Merits) [1986] ICJ Rep 14 para 190. 
798 Roozbeh B Baker, ‘Customary international law in the 21st century: old challenges and new debates’ 
(2010) 180. According to Baker, the decision on Barcelona Traction was used to justify the universality of 
human rights norms within the international system, while the judgement in North Sea Continental Shelf 
was used to justify the new understanding of sources of international law, where human rights norms were 
transmuted into customary law, by virtue of their inclusion in widely ratified conventions. See also Anthony 
D'Amato, ‘The Concept of Human Rights in International Law’ (1982) 1133; Naomi Roht-Arriaza, 'State 
Responsibility to Investigate and Prosecute Grave Human Rights Violations in International Law' (1990) 
492, 495-496; Naomi Roht-Arriaza, 'Nontreaty Sources of the Obligation to Investigate and Prosecute' 
(1995) 39-40; M Cherif Bassiouni and Edward M Wise, Aut Dedere Aut Judicare: The Duty to Extradite or 
Prosecute in International Law (1995) 46-48; Kai Ambos, 'Völkerrechtliche Bestrafungspflichten bei 
schweren Menschenrechtsverletzungen' (1999) 330-331 (Ambos notes that this occurs by emptying the 
concept of state practice of its original content and refilling it with what used to be understood by opinio 
iuris). 
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resolutions, the contribution it has made to ‘the expansion of human rights norms within 

the corpus of international law’ is evident.799 

 

5.5.3.1. The 1949 Geneva Conventions 

 

Commencing with the 1949 Geneva Conventions, Spain ratified these in 1952. Hence, 

the question is whether the common article to the four 1949 Geneva Conventions 

containing a duty to investigate and prosecute grave breaches was declaratory of a pre-

existing custom.  

 

State practice within the meaning of customary international law is the actual 

investigation, prosecution and punishment of the criminal conduct.800 The precedents 

existing prior to the end of the 1936-1939 armed conflict in Spain suggest that states had 

the right, but not the obligation, to prosecute and punish individuals for serious violations 

of international humanitarian law (of course, in international armed conflicts).801  

 

                                                 
799 Roozbeh B Baker, ‘Customary international law in the 21st century: old challenges and new debates’ 
(2010) 180, 203. 
800 Kai Ambos, 'Völkerrechtliche Bestrafungspflichten bei schweren Menschenrechtsverletzungen' (1999) 
334. 
801 Sharing this view, see Hersch Lauterpacht, 'The law of nations and the punishment of war crimes' (1944) 
60-68; Jean S Pictet, Geneva Convention Relative to the Treatment of Prisoners of War: Commentary 
(1960) 617; Carla Edelenbos, 'Human Rights Violations: A Duty to Prosecute?' (1994) 10; Kai Ambos, 
'The Legal Framework of Transitional Justice: A Systematic Study with a Special Focus on the Role of the 
ICC' (2009) para 8; William Schabas, Unimaginable atrocities: justice, politics, and rights at the war 
crimes tribunals (2012) 179-181. In contrast, see M Cherif Bassiouni and Edward M Wise, Aut Dedere Aut 
Judicare: The Duty to Extradite or Prosecute in International Law (1995) 43-46: Bassiouni seems to 
consider that this common article on the repression of grave breaches was declaratory of a pre-existing 
obligation of belligerents under customary international law to extradite or prosecute war crimes, without 
applying this customary obligation to neutrals, despite - quite confusingly - admitting that state practice is 
inconsistent; M Cherif Bassiouni, 'Searching for Peace and Achieving Justice: The Need for Accountability' 
(1996) 18: Bassiouni admits that it may be regarded as compliant with this custom to apply alternative 
penalties, milder sentences, or granting amnesties after conviction to lesser perpetrators; Cherif Bassiouni, 
'Accountability for Violations of International Humanitarian Law and Other Serious Violations of Human 
Rights' (2002) 6-7, 11-18.  
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The relevant precedents include the following:802 articles 44, 47 and 71 of the Lieber 

Code;803 articles 27-28 of the 1906 Geneva Convention;804 article 3 of the 1907 Fourth 

Hague Convention;805 Commission on the Responsibility of the Authors of the War and 

on Enforcement of Penalties posterior of the First World War, which proposed the 

investigation and prosecution of the individuals alleged to have committed offences 

against the laws and customs of war;806 articles 227-229 of the 1919 Treaty of 

Versailles;807 the so-called 'Leipzig Trials' of twelve individuals before the Supreme Court 

of the German Reich, as well as other war crime trials conducted by the Allies against 

German soldiers during the First World War; articles 29 and 30 of the 1929 Geneva 

Convention (prisoners of war), and examples of domestic cases where states investigated 

and prosecuted war crimes.808 Even prior to 1939, it is relevant to note the statements 

made by the Allies during the Second World War, especially the Allied Saint James 

Declaration of 13 January 1942 and the 1943 Moscow Declaration on atrocities.809 

Finally, the IMT declared that the definition of war crimes of the IMT Charter810 was 

                                                 
802 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field (2016) paras 2823-2829; ICRC, 
Commentary on the Second Geneva Convention: Convention (II) for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (2017) paras 2933-2939; Jean S 
Pictet, Geneva Convention Relative to the Treatment of Prisoners of War: Commentary (1960) 617-618; 
Jean S Pictet, Geneva Convention Relative to the Protection of Civilian Persons in Time of War: 
Commentary (1958) 583-584. 
803 Instructions for the Government of Armies of the United States in the Field, promulgated as General 
Orders no 100, Adjutant General's Office, Washington, promulgated 24 April 1863 (Government Printing 
Office 1898) (hereinafter 'Lieber Code'). 
804 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field 
(adopted 6 July 1906, entered into force 9 August 1907) <https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=C64C3E521F5CC2
8FC12563CD002D6737> accessed 17 February 2019 (hereinafter '1906 Geneva Convention'). 
805 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations 
concerning the Laws and Customs of War on Land (adopted 18 October 1907, entered into force 26 January 
1910) <https://ihl-databases.icrc.org/ihl/INTRO/195> accessed 17 February 2019 (hereinafter '1907 Fourth 
Hague Convention'). 
806 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 'Report 
presented to the Preliminary Peace Conference' (1920) 14 (1/2) American Journal of International Law 95, 
116-124. 'Laws and customs of war' is used as a synonim of international humanitarian law or international 
law of armed conflict.  
807 Treaty of Peace with Germany (adopted 28 June 1919, entered into force 10 January 1920) 
<www.loc.gov/law/help/us-treaties/bevans/m-ust000002-0043.pdf> accessed 17 February 2019 
(hereinafter 'Treaty of Versailles').  
808 Carla Edelenbos, 'Human Rights Violations: A Duty to Prosecute?' (1994) 10: noting that amnesty 
clauses were common in peace treaties before the Treaty of Versailles and that prosecution for war crimes 
was rare, but that the Treaty of Versailles set a precedent for the Nuremberg trials.   
809 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field (2016) paras 2828-2829.  
810 Charter of the International Military Tribunal annexed to: Agreement for the prosecution and punishment 
of the major war criminals of the European Axis (adopted 8 August 1945, entered into force 8 August 1945) 
82 UNTS 279 (hereinafter 'IMT Charter').  

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=C64C3E521F5CC28FC12563CD002D6737
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=C64C3E521F5CC28FC12563CD002D6737
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=C64C3E521F5CC28FC12563CD002D6737
https://ihl-databases.icrc.org/ihl/INTRO/195
https://www.loc.gov/law/help/us-treaties/bevans/m-ust000002-0043.pdf
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declaratory of customary international law, the breach of which constituted a criminal 

offence that could be subject to punishment.811 It is to be noted that the IMT Charter was 

annexed to the Agreement of 8 August 1945, of which France, USSR, UK and USA were 

signatories, and which was adhered to by nineteen additional states in 1945.  

 

Some scholars have asserted that the duty to extradite or prosecute grave breaches of the 

1949 Geneva Conventions (solely applicable to international armed conflicts) was 

initially treaty-based, but has become customary.812  

 

Other scholars consider that, whereas the 1949 Geneva Conventions are mostly a 

codification of pre-existing customary international law, the obligation to prosecute grave 

breaches has not yet achieved customary status. These scholars deem the state practice of 

criminal prosecution of war crimes insufficient, but regard it as having significantly 

evolved since the 1990s (due to the setting up of ad hoc international criminal tribunals 

and the ICC; as well as the resolutions and declarations by UN bodies against impunity 

and the treaties in the same sense). They do not regard the existing precedents of 

international and domestic war crimes trials as evidence of an intention to comply with a 

customary norm and argue that the opposition to the adoption of the ICC Statute hinders 

the understanding that an obligation to prosecute war crimes is based on customary 

international law.813  

                                                 
811 Trial of the Major War Criminals before the International Military Tribunal, vol 1 (International 
Military Tribunal 1947) 253-254: '[T]he crimes defined by Article 6, Section (b), of the Charter were 
already recognized as War Crimes under international law. (...) That violation of these provisions 
constituted crimes for which the guilty individuals were punishable is too well settled to admit of 
argument. (...) by 1939 these rules laid down in the Convention [the 1907 Hague Convention] were 
recognized by all civilized nations, and were regarded as being declaratory of the laws and customs of war 
which are referred to in Article 6 (b) of the Charter.' Emphasis added. Reiterated eg in United States of 
America v Wilhelm von Leeb et al (Judgement) Case no 12 (27 October 1948) in Trials of War Criminals 
before the Nuernberg Military Tribunals under Control Council Law no 10, vol XI (United States 
Government Printing Office 1950) 532-533. 
812 Helmut Gropengießer and Jörg Meißner, 'Amnesties and the Rome Statute of the International Criminal 
Court' (2005) 275-276; Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 303; Kai 
Ambos, 'The Legal Framework of Transitional Justice: A Systematic Study with a Special Focus on the 
Role of the ICC' (2009) paras 8, 25-33 (Ambos notes that the ICC Statute has reinforced the customary 
duty to prosecute grave breaches and that the future increase of the ICC states parties will 'further strenghten 
and consolidate' such custom, despite the imperfect state practice. In cases of international armed conflicts, 
this implies the prohibition of both blanket and conditional amnesties). In the same sense, Kai Ambos, 
Treatise on International Criminal Law: Foundations and General Part (2013) 422-426. 
813 Carla Edelenbos, 'Human Rights Violations: A Duty to Prosecute?' (1994) 13-16, 20-21; Angelika 
Schlunk, Amnesty versus accountability: third party intervention dealing with gross human rights 
violations in internal and international conflicts (2000) 35-36, 39, 45-49; William Schabas, Unimaginable 
atrocities: justice, politics, and rights at the war crimes tribunals (2012) 181-182. 
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Regardless of the understanding that serious violations of common article 3 constitute 

war crimes under customary international law,814 some scholars deny that there is an 

obligation to prosecute serious violations of common article 3 under customary 

international law.815 It has also been argued that in non-international armed conflict, only 

blanket amnesties are prohibited under customary international law, by virtue of article 

6(5) of Protocol II.816 

 

5.5.3.2. The 1968 Statutory Limitations Convention  

 

In the Klaus Barbie case, the French Court of Cassation estimated that 'le principe 

d'imprescriptibilité' (the principle of non-applicability of statutory limitations) for crimes 

against humanity is a rule of customary international law that results from the IMT 

Charter and the UNGA resolution of 13 February 1946.817, 818  

 

However, the insufficient number of state parties to this Convention, far from the required 

'widespread and representative participation', may be regarded as hindering its being 

considered as part of customary international law.819  

                                                 
814 Prosecutor v Duško Tadić aka 'Dule' (Decision on the defence motion for interlocutory appeal on 
jurisdiction) IT-94-1 (2 October 1995) para 134: 'customary international law imposes criminal liability for 
serious violations of common Article 3'. The duty to prosecute is indeed a separate discussion. 
815 Carla Edelenbos, 'Human Rights Violations: A Duty to Prosecute?' (1994) 13-14; Helmut Gropengießer 
and Jörg Meißner, 'Amnesties and the Rome Statute of the International Criminal Court' (2005) 275-276; 
Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 305-306; William Schabas, 
Unimaginable atrocities: justice, politics, and rights at the war crimes tribunals (2012) 179-181: Schabas 
argues that there is not a prohibition under customary international law due to 'inconsistent' state practice, 
and the 'widespread' use of amnesties, which do not always exclude war crimes from their scope, noting 
that the UNSC de facto confirmed the validity of the Sierra Leone amnesty accorded to all the participants 
in the armed conflict, with the exception of the few senior perpetrators that were prosecuted by the Special 
Court for Sierra Leone (hereinafter 'SCSL'). 
816 Kai Ambos, 'The Legal Framework of Transitional Justice: A Systematic Study with a Special Focus on 
the Role of the ICC' (2009) paras 8, 25-33: 'the mere existence of Art. 6(5) AP II with its explicit reference 
to an amnesty calls for a certain flexibility; consequently, an amnesty after an armed conflict within the 
meaning of Art. 6(5) AP II must remain possible if it is an appropriate and necessary tool to achieve national 
reconciliation and if it does not undermine the respective state's duty to prosecute.' In the same sense, Kai 
Ambos, Treatise on International Criminal Law, vol 1 (2013) 422-426. See Protocol II, art 6(5). 
817 Court de Cassation, Chambre criminelle, Audience publique du 26 janvier 1984, nº de pourvoi 83-94425; 
Court de Cassation, Chambre criminelle, Audience publique du 3 juin 1988, nº de pourvoi 87-84240, p. 3-
4: 'Attendu que le principe d'imprescriptibilité, résultant des dispositions du statut du Tribunal militaire 
international de Nuremberg annexé à l'accord de Londres du 8 aout 1945 et de la résolution des Nations 
Unies du 13 février 1946, régit, en tous leurs aspects, la poursuite et la répression des crimes contre 
l'humanité'. The judgements in the Klaus Barbie case are used as an argument at Diane F Orentlicher, 
'Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime' (1991) 2594 fn 252. 
818 UNGA Res 3 (I) (13 February 1946) UN Doc A/RES/3(I) (adopted without vote). 
819 Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 309. 
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5.5.3.3. The 1984 Torture Convention 

 

The question to be examined is whether the obligation to extradite or prosecute pursuant 

to articles 5(1) and 7(1) was declaratory of customary international law on the subject. 

 

In Questions relating to the Obligation to Prosecute or Extradite, by comparing the two 

types of obligation, the ICJ indicates that the obligation to prosecute of article 7(1) is not 

customary, in contrast to the prohibition of torture: 

 
'99. In the Court’s opinion, the prohibition of torture is part of customary international law 

and it has become a peremptory norm (jus cogens). That prohibition is grounded in a 

widespread international practice and on the opinio juris of States. (...) 

100. However, the obligation to prosecute the alleged perpetrators of acts of torture under 

the Convention applies only to facts having occurred after its entry into force for the State 

concerned.'820 

 

In the same sense, in the Pinochet case before the House of Lords, Lord Browne-

Wilkinson argued that the ius cogens nature of the prohibition of torture only authorised, 

but did not make mandatory, the prosecution of torture before the courts of the state of 

commission, since it had the option of barring prosecution via, for example, an amnesty, 

and before the courts of third states. According to Lord Browne-Wilkinson, precisely due 

to the non-existence of a rule under (customary) international law that obliged third states 

to deprive the foreign torturer from safe haven, the 1984 Torture Convention created anew 

the obligation to extradite or prosecute torture.821 

 

In the Furundžija case, cited by literature as evidence of a customary obligation to 

prosecute torture, the Trial Chamber of the International Criminal Tribunal for the former 

Yugoslavia (hereinafter 'ICTY') derived a prohibition of amnesties from the peremptory 

character of the prohibition of torture (applicable both in armed conflict and peace 

                                                 
820 Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) (judgement) [2012] 
ICJ Rep 422, paras 99-100. 
821 See R v Bartle and the Commissioner of Police for the Metropolis and Others (Appellants) Ex Parte 
Pinochet (Respondent); R v Evans and Another and the Commissioner of Police for the Metropolis and 
Others (Appellants) Ex Parte Pinochet (Respondent) (On Appeal from a Divisional Court of the Queen's 
Bench Division) [24 March 1999] HL, Opinions of the Lords of Appeal for Judgement in the Cause. 
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time).822 This reasoning of the Furundžija case has been rejected by many scholars, 

because it confuses primary norms (the customary prohibition of torture) with secondary 

norms (the consequences of the violation of the primary norm). Most scholars disagree 

with the fact that the conventional obligation to prosecute torture has reached customary 

status, in light of the general lack of prosecutions and the frequent and contemporary 

cases of amnesty granted to officials responsible for torture.823  

 

Nevertheless, some scholars consider that the obligation to prosecute torture is emerging 

as a customary norm, but has not crystallised yet, in light of the treaty provisions including 

this obligation; the fact that torture is prohibited and subject to penal sanction throughout 

the world; the frequent mention of this obligation in statements and reports by 

international bodies; the adherence by states to UNGA resolutions on the punishment of 

torture; the verbal statements by state representatives; and the law of state responsibility 

of injury to aliens.824 

 

However, it was not until the 1970s that an obligation to investigate and prosecute torture 

began to be frequently requested in UNGA resolutions adopted by large majorities.825 The 

                                                 
822 See Prosecutor v Anto Furundžija (Judgement) IT-95-17/1-T (10 December 1998) paras 134-157. See 
CAT 'Concluding observations of the Committee against Torture' (9 December 2009) UN Doc 
CAT/C/ESP/CO/5 para 21, where the same reasoning has been followed on Spain: 'bearing in mind the 
long-established jus cogens prohibition of torture, the prosecution of acts of torture should not be 
constrained (…) The State party should ensure that acts of torture, which also include enforced 
disappearances, are not offences subject to amnesty.' 
823 See Diane F Orentlicher, 'Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior 
Regime' (1991) 2582-2585; John Dugard, 'Dealing with Crimes of a Part Regime. Is Amnesty Still an 
Option?' (1999) 1003-1004; Angelika Schlunk, Amnesty versus accountability: third party intervention 
dealing with gross human rights violations in internal and international conflicts (2000) 35; Antje Du Bois-
Pedain, Transitional Amnesty in South Africa (2007), 318-319; Louise Mallinder, 'Exploring the Practice 
of States in Introducing Amnesties' (2009) 148 (Mallinder notes that the inclusion or exclusion of torture 
from an amnesty may be influenced by political concerns or international pressure); Kai Ambos, 'The Legal 
Framework of Transitional Justice: A Systematic Study with a Special Focus on the Role of the ICC' (2009) 
paras 8-9, 21, 25-29; William Schabas, Unimaginable atrocities: justice, politics, and rights at the war 
crimes tribunals (2012) 182, 187-188, 193 (Schabas notes that third states have not exercised universal 
jurisdiction to prosecute repression committed in South Africa, despite its conditional amnesty, and this 
runs against the understanding that a customary prohibition of amnesties or obligation to prosecute is 
emerging); Kai Ambos, Treatise on International Criminal Law: Foundations and General Part (2013) 
421-426. 
824 Diane F Orentlicher, 'Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior 
Regime' (1991) 2582-2585; Naomi Roht-Arriaza, 'Nontreaty Sources of the Obligation to Investigate and 
Prosecute' (1995) 43-46; John Dugard, 'Dealing with Crimes of a Part Regime. Is Amnesty Still an Option?' 
(1999) 1003-1004. 
825 See eg Report of the Ad Hoc Working Group of Experts on the treatment of political prisoners in South 
Africa, UNGA Res 2440 (XXIII) (19 December 1968) UN Doc A/RES/2440(XXIII): 'Calls upon the 
Government of South Africa: (a) To initiate investigations into the violations mentioned in the report of the 
Ad Hoc Working Group of Experts [including torture] with a view to establishing the degree of 
responsibility of the persons listed in appendix II to chapter VII of the report, for the purpose of punishing 
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International Labour Organisation also issued resolutions on the same issue.826 All these 

resolutions made particular reference to the cases of torture of dissidents of apartheid in 

South Africa or the Pinochet regime in Chile. There are also examples of state 

representatives, including Chile, admitting the existence of a duty to investigate upon a 

notitia criminis of torture.827 This preceded the unanimous adoption of the Declaration on 

the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman 

or Degrading Treatment or Punishment in 1975. Importantly, this Declaration was a clear 

precedent for the 1984 Torture Convention in terms of the provisions that classify the 

definition of torture as a domestic criminal offence, as well as the obligation for the state 

to investigate and prosecute torture cases.828  

 

State practice and the fact that the obligation to prosecute torture began to be requested 

or assumed in the 1970s (the Declaration was adopted in December 1975) weaken the 

argument that a customary international norm with this content had come into existence 

at the time torture was perpetrated under the Francoist regime.  

 

5.5.3.4. The ICC Statute and crimes against humanity 

 

Now the question to be examined is whether before 1977, there was an obligation under 

customary international law for the state in whose territory the crimes were committed to 

                                                 
them accordingly'. See also on South Africa: UNGA Res 2547 (XXIV) (11 December 1969) UN Doc 
A/RES/2547(XXIV)A-B; UNGA Res 1501 (XLVIII) (27 May 1970) UN Doc E/RES/1501(XLVIII); 
UNGA Res 2714 (XXV) (15 December 1970) UN Doc A/RES/2714(XXV) (adopted by 79 votes to 1; 34 
abstentions); UNGA Res 2923 (XXVII) (15 November 1972) UN Doc A/RES/2923(XXVII) (adopted by 
121 votes to 1; 1 abstention). See also on Chile: UNGA Res 31/124 (16 December 1976) UN Doc 
A/RES/31/124 (adopted by 95 votes to 12; 25 abstentions). 
826 See eg on Chile: ILO General Conference Res X (24 June 1974): Resolución aprobada por la 
Conferencia General de la OIT el 24 de junio de 1974.  
827 'Informe preliminar del Grupo de Trabajo ad hoc establecido en virtud de la resolución 8 (XXXI) de la 
Comisión de Derechos Humanos para investigar la situación actual de los derechos humanos en Chile', 
annexed to 'Informe del Consejo Económico y Social: Protección de los derechos humanos en Chile', 
UNGA (7 October 1975) UN Doc A/10285, para 187: 'El Grupo también oyó a algunas personas que 
negaron todo conocimiento de casos de tortura. Esas personas se mostraron convencidas de que las personas 
en detención preventiva disfrutaban de una protección satisfactoria, y de que, en cuanto se alegaban casos 
de abuso, éstos se investigaban rápidamente y, de ser necesario, se tomaban medidas correctivas. Sin 
embargo, ninguna de tales personas pudo dar indicaciones precisas sobre investigaciones de esa índole o 
sobre posibles sanciones.' See also UNGA Third Committee, Summary Record of the 37th Meeting held 
on 2 November 1977, statement by Mrs. Gerés (Hungary), para 33, UN Doc A/C.3/32/SR.37.  
828 Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, UNGA Res 3452 (XXX) (9 December 1975) UN Doc 
A/RES/3452(XXX) (adopted without vote) arts 7-10. 
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prosecute crimes against humanity,829 the paragraphs 4 and 6 of the preamble of the ICC 

Statute thus containing the declaratory effect of this purported custom. 

 

An idea of state practice is provided by studies on the use of amnesties. In a study 

published in 1995, ROHT provided numerous examples of states that, after overcoming 

situations of mass repression perpetrated by state agents against their own population, 

opted to grant an amnesty, or furthered a de facto impunity with non-existent or very few 

prosecutions.830 MALLINDER's database shows that 19% of the 506 amnesties examined 

granted since the Second World War in 130 countries explicitly cover genocide, war 

crimes, crimes against humanity, torture or enforced disappearance and that the amount 

increased particularly in the 1990s. States have continued to grant amnesties for these 

types of crimes even after the UN's change of approach following the Lomé Agreement 

in Sierra Leone on 7 July 1999.831 The study by OLSEN et al shows that the adoption of 

amnesty laws regarding state human rights violations has increased in the three main 

waves of transitions from authoritarian rule (the mid-1970s, the mid-1980s-mid-1990s 

and the mid-2000s) and that at least nine amnesty laws, all in Africa, have been passed 

since the adoption of the ICC Statute. This study also shows that the number of amnesties 

with legal force in the world continues to grow, since very few amnesties had been 

abrogated. The study shows that 68% of these amnesties include broad provisions that do 

not exclude crimes against humanity, genocide, or war crimes.832 The examples provided 

by the ICRC of amnesties that do expressly exclude crimes against humanity, genocide, 

                                                 
829 In the present case, it is not relevant to examine this question in respect of third states via the exercise 
of universal jurisdiction, because the purpose of this section is to assess whether Spain, as state of 
commission in the cases under consideration, is complying with its international obligations, when it does 
not investigate and prosecute. For literature on the duty to prosecute crimes against humanity for third 
states, see eg Diane F Orentlicher, 'Settling Accounts: The Duty to Prosecute Human Rights Violations of 
a Prior Regime' (1991) 2593-2594; Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 
308-310; Gerhard Werle and Florian Jeßberger, Principles of International Criminal Law (2014) paras 233-
236.  
830 Naomi Roht-Arriaza (ed), Impunity and Human Rights in International Law and Practice (1995) 82-
280 (mentioning Czechoslovakia, Hungary, Poland, USSR, Uruguay, Nicaragua, Honduras, Guatemala, 
Argentina, Chile, Haiti, El Salvador, Uganda, Mali, Chad, Bangladesh, Nepal, Philippines, Cambodia, 
Zimbabwe and South Africa). 
831 Lousie Mallinder, 'Exploring the Practice of States in Introducing Amnesties' (2009) 130-131, 148, 152-
153. 
832 Francesca Lessa, Tricia D Olsen, Leigh A Payne, Gabriel Pereira, and Andrew G Reiter, 'Persistent or 
Eroding Impunity? The Divergent Effects of Legal Challenges to Amnesty Laws for Past Human Rights 
Violations' (2014) 105-111, 129-131. See figures 1 and 2 at ibid 109-110, showing the amount of amnesties 
adopted for human rights violations from 1970 to 2011 and the cumulative number of amnesties for human 
rights violations with legal validity from 1970 to 2011. See also Appendix I 'Transitional Countries (88) 
and Countries with Amnesties (34)' and Appendix II 'List of 63 Amnesties for Human Rights Violations by 
State Agents by Region', showing a steady enactment of amnesty laws in the 1980s and 1990s. 
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'atrocities' or 'massacre' from their scope833 cannot conceal the status quo practice of 

states. Even the first explicit charge of 'crimes of Turkey against humanity and 

civilization' committed against Armenians834 did not lead to prosecutions, as provided in 

article 230 of the 1920 Treaty of Sèvres,835 which was ultimately not ratified and replaced 

by an amnesty annexed to the 1923 Treaty of Lausanne.836, 837 
 

Furthermore, the Nuremberg trials do not constitute a precedent for proving the customary 

status of an obligation to prosecute crimes against humanity. The travaux préparatoires 

of the IMT Charter indicate that the representatives of the Allies did not feel compelled 

to further the investigation, prosecution and punishment of the Nazis, but that the decision 

to enact the IMT Charter and further the proceedings was a policy choice. By way of 

example,838 the position of the US Government reflected in the 'Memorandum to 

President Roosevelt from the Secretaries of State and War and the Attorney General' of 

22 January 1945 refers, as a matter of 'policy', to the 'program' to judge and punish the 

Nazis responsible for 'atrocities'. The decision of the Allies to prosecute the 'pre-war 

atrocities', despite 'legal difficulties' is particularly forward-thinking:  
 

'These pre-war atrocities are neither "war crimes" in the technical sense, nor offenses 

against international law; and the extent to which they may have been in violation of 

                                                 
833 Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law, 
vol 2, part 2 (2005) paras 673-762 (mentioning Bosnia Herzegovina; Colombia; Croatia; Ethiopia; 
Guatemala; FYROM; Philippines). 
834 Joint declaration contained in telegram sent by the Department of State to the US Embassy in 
Constantinople, 29 May 1915 <www.armenian-
genocide.org/popup/affirmation_window.html?Affirmation=160> accessed 26 February 2019. 
835 Treaty of Peace between the Allied and Associated Powers and Turkey (adopted 10 August 1920) 
(hereinafter 'Treaty of Sèvres') <www.dipublico.org/100760/the-treaty-of-sevres-1920-the-treaty-of-
peace-between-the-allied-and-associated-powers-and-turkey-signed-at-sevres-august-10-1920/> accessed 
27 February 2019. 
836 Treaty of Peace with Turkey (adopted on 24 July 1923) (hereinafter 'Treaty of Lausanne') 
<https://ecf.org.il/media_items/1096> accessed 28 February 2019. Antonio Cassese, International Law 
(2005) 102 fn 8. 
837 See Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 
'Report presented to the Preliminary Peace Conference. March 29, 1919' (1920) 95, concerning the outcome 
of the Commission on Responsibilities of the Authors of War and on Enforcement of Penalties; Antonio 
Cassese, International Law (2005) 101-103; William A Schabas, An Introduction to the International 
Criminal Court (2010) 3; William A Schabas, Unimaginable atrocities: justice, politics, and rights at the 
war crimes tribunals (2012) 7-8. 
838 For more examples of the position of the US Government, see statements, drafts and memoranda at 
Department of State, Report of Robert H. Jackson United States Representative to the International 
Conference on Military Trials (US Government Printing Office 1949) 9-13, 23-24. 

https://www.armenian-genocide.org/popup/affirmation_window.html?Affirmation=160
https://www.armenian-genocide.org/popup/affirmation_window.html?Affirmation=160
https://www.dipublico.org/100760/the-treaty-of-sevres-1920-the-treaty-of-peace-between-the-allied-and-associated-powers-and-turkey-signed-at-sevres-august-10-1920/
https://www.dipublico.org/100760/the-treaty-of-sevres-1920-the-treaty-of-peace-between-the-allied-and-associated-powers-and-turkey-signed-at-sevres-august-10-1920/
https://ecf.org.il/media_items/1096
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German law, as changed by the Nazis, is doubtful. Nevertheless, the declared policy of the 

United Nations is that these crimes, too, shall be punished (…).'839 

 

The 'program' recommended by the US Government was one of the many choices that 

the Allies had, as expressed in the Memorandum: 

 
'Recommended Program. After Germany's unconditional surrender the United Nations 

could, if they elected, put to death the most notorious Nazi criminals (…) We think that the 

just and effective solution lies in the use of the judicial method. Condemnation of these 

criminals after a trial, moreover, would command maximum public support in our own 

times and receive the respect of history.'840 

 

'We have many such men in our possession. What shall we do with them ? We could, of 

course, set them at large without a hearing. (…) On the other hand, we could execute or 

otherwise punish them without a hearing. But undiscriminating executions or punishments 

without definite findings of guilt, fairly arrived at, would violate pledges repeatedly given, 

(…) The only other course is to determine the innocence or guilt of the accused after a 

hearing (…).'841 

 

'Proposed Policy 1. The Axis leaders should be tried before Allied military tribunals 

composed of officers of the four principal Allies. Their guilt and punishment should be 

determined by judicial action of a military tribunal and not by political action of the Allied 

Governments.'842 

 

The US Government also considered only to prosecute the German leaders, which 

reinforces the proof that they did not feel obliged to investigate and prosecute, but that it 

was a matter of policy after the end of the Second World War: 'It is our intention that just 

                                                 
839 ibid 5-6 (Memorandum to President Roosevelt from the Secretaries of State and War and the Attorney 
General, 22 January 1945). Sharing the view that this example indicates that the Nuremberg case law was 
innovative in this regard and not declaratory of a pre-existing obligation, see Diane F Orentlicher, 'Settling 
Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime' (1991) 2585-2586. 
840 Department of State, Report of Robert H. Jackson United States Representative to the International 
Conference on Military Trials (US Government Printing Office 1949) 6-7 (Memorandum to President 
Roosevelt from the Secretaries of State and War and the Attorney General, 22 January 1945). 
841 ibid 46 (Report to the President by Mr. Justice Jackson, 6 June 1945). 
842 ibid 29 (Memorandum of proposals for the prosecution and punishment of certain war criminals and 
other offenders, 30 April 1945). 
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and sure punishment shall be meted out to the ringleaders responsible for the organized 

murder of thousands of innocent persons and the commission of atrocities'.843 
 

The same views where shared by the USSR, the UK and the Provisional French 

Governments.844 Following this perspective, the IMT confirmed the view that the Allies 

were exercising a right, when deciding as occupying forces to enact the IMT Charter and 

prosecute Nazis: 

 
'The law of the Charter is decisive, and binding upon the Tribunal. The making of the 

Charter was the exercise of the sovereign legislative power by the countries to which the 

German Reich unconditionally surrendered; and the undoubted right of these countries to 

legislate for the occupied territories has been recognized by the civilized world. (...)  

 

The Signatory Powers created this Tribunal, defined the law it was to administer, and made 

regulations for the proper conduct of the Trial. In doing so, they have done together what 

any one of them might have done singly; for it is not to be doubted that any nation has the 

right thus to set up special courts to administer law.'845 

 

Strong evidence of the belief that the Allies were not complying with an obligation under 

international law is the fact that the USSR authorities were not tried for the mass shooting 

in April and May 1940 in the Katyn Forest, Kharkov, former Kalinin and in western 

Ukraine and Belorussia of thousands of Polish prisoners of war (military and police 

officers, civil servants and other civilians) detained in USSR prison camps since the 

annexation by USSR of Polish territory in September 1939. These killings, which had 

been ordered by the USSR Government, were known of since 1942 and 1943. An 

international commission conducted an investigation and concluded that the USSR 

authorities were responsible for them. In contrast to the trial before the IMT, the USSR 

authorities were granted impunity.846 

 

                                                 
843 ibid 9 (Statement by the President, 7 October 1942).  
844 ibid 16-20. 
845 Trial of the Major War Criminals before the International Military Tribunal, vol 1 (International Military 
Tribunal 1947) 218.  
846 Janowiec and Others v Russia, applications nos 55508/07 and 29520/09, Grand Chamber, judgement, 
21 October 2013, paras 15-24. 
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The UNGA has made several calls since 1946 that indicate the need to further the 

prosecution and punishment of crimes against humanity,847 before the adoption in 

December 1973 of the 'Principles of international cooperation in the detection, arrest, 

extradition and punishment of persons guilty of war crimes and crimes against humanity', 

which included the following principles: 

 
'1. (...) crimes against humanity, wherever they are committed, shall be subject to 

investigation and the persons against whom there is evidence that they have committed 

such crimes shall be subject to tracing, arrest, trial and, if found guilty, to punishment.  

2. Every State has the right to try its own nationals for (...) crimes against humanity. (...)  

5. Persons against whom there is evidence that they have committed (...) crimes against 

humanity shall be subject to trial and, if found guilty, to punishment, as a general rule in 

the countries in which they committed those crimes. In that connexion, States shall co-

operate on questions of extraditing such persons. (...)  

7. (...) States shall not grant asylum to any person with respect to whom there are serious 

reasons for considering that he has committed (...) a crime against humanity.  

8. States shall not take any legislative or other measures which may be prejudicial to 

the international obligations they have assumed in regard to the detection, arrest, 

extradition and punishment of persons guilty of (...) crimes against humanity.'848 

 

These Principles very clearly point out that it was generally understood that the state of 

commission could, but did not have to, prosecute crimes against humanity committed 

within its own jurisdiction, unless that state had assumed international obligations that 

indicated otherwise. 

                                                 
847 See eg UNGA Res 3 (I) (13 February 1946) UN Doc A/RES/3(I) (adopted without vote): it furthers the 
trial and punishment of war criminals, also responsible for crimes against humanity; UNGA Res 95(I) (11 
December 1946) UN Doc A/RES/95/I (adopted unanimously): it orders the priority codification of 
international criminal code; UNGA Res 489 (V) (12 December 1950) UN Doc A/RES/489(V) (vote non-
recorded): it refers to the need of an international court for the trial of certain crimes under international 
law; Declaration on Territorial Asylum, UNGA Res 2312 (XXII) (14 December 1967) (adopted without 
vote): Excludes from the right to seek and to enjoy asylum any person that committed a crime against 
humanity'; UNGA Res 2840 (XXVI) (18 December 1971) UN Doc A/RES/2840(XXVI) (non-recorded 
vote): it furthers measures to ensure the punishment of all persons guilty of crimes against humanity, 
including their arrest, extradition, trial and punishment; UNGA Res 3020 (XXVII) (18 December 1972) 
UN Doc A/RES/3020/(XXVII) (non-recorded vote): It furthers the 'effective punishment' of crimes against 
humanity; International Convention on the Suppression and Punishment of the Crime of Apartheid, UNGA 
Res 3068 (XXVIII) (30 November 1973) UN Doc A/RES/3068(XXVIII) (non-recorded vote): it furthers 
the prosecution and extradition of apartheid. 
848 Principles of international cooperation in the detection, arrest, extradition and punishment of persons 
guilty of war crimes and crimes against humanity, UNGA Res 3074 (XXVIII) (3 December 1973) UN Doc 
A/RES/3074(XXVIII) (adopted by 94 votes to none; 29 abstentions). Emphasis added. 
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Regarding the travaux préparatoires of the ICC Statute, only brief references from two 

delegations regarding the issue of amnesties and admissibility appear in the summary 

records of the Rome Conference. The Afghan representative argued that a blanket 

amnesty agreed by parties to a conflict 'should be respected by extra-national 

institutions'849 and also that 'it was the sovereign right of States to decide (...) on a 

pardon'.850 In contrast, the Belgian representative claimed in favour of the exercise of ICC 

jurisdiction in these cases.851 Reference is also made to '[a] number of delegations [that] 

expressed the view that article 18, as currently worded, did not adequately address these 

situations for purposes of complementarity [among others, cases of pardon and 

amnesty].'852 Furthermore, ICC case law on the situation in Uganda only proves that a 

domestic amnesty from the year 2000 does not prevent the ICC from establishing its 

admissibility in accordance with article 17 of the ICC Statute, but an international 

prohibition of amnesties under customary international law for Uganda was not implied 

or discussed.853  

 

In Prosecutor v Kallon and Kamara, regarding the blanket amnesty contained in article 9 

of the Lomé Agreement, the Appeals Chamber of the Special Court for Sierra Leone 

(hereinafter 'SCSL') highlighted the 'inconsistencies in state practice as regards the 

prohibition of amnesty for crimes against humanity' to consider that by 2004 there was 

still no customary international obligation for states to refrain from granting amnesty to 

crimes against humanity. Neither does customary international law hinder prosecution by 

the courts of a third state for crimes under international law subject to universal 

jurisdiction.854 Thus, the Appeals Chamber did not share the understanding of the Special 

                                                 
849 Summary records of the 4th plenary meeting in United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court, Rome 15 June-17 July 1998, 
Official Records, vol 2 (UN 2002) para 62. 
850 ibid para 33. 
851 ibid para 28. 
852 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court, Rome 15 June-17 July 1998, Official Records, vol 3 (UN 2002) 27 fn 47. 
853 Prosecutor v Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen (Decision on the 
admissibility of the case under article 19(1) of the Statute) ICC-02/04-01/05 (10 March 2009) paras 33-52. 
854 Prosecutor v Morris Kallon and Brima Bazzy Kamara (Decision on challenge to jurisdiction; Lomé 
Accord Amnesty) SCSL-2004-15-AR72(E) and SCSL-2004-16-AR72(E) (13 March 2004) para 71. This 
was shared by the SCSL Appeals Chamber in Prosecutor v Allieu Kondewa (Decision on lack of jurisdiction 
/ abuse of process: Amnesty provided by the Lomé Accord) SCSL-2004-14-AR72(E) (25 May 2004) 1-2. 
In contrast, in Separate Opinion of Justice Robertson, Prosecutor v Allieu Kondewa (Decision on lack of 
jurisdiction / abuse of process: Amnesty provided by the Lomé Accord) SCSL-2004-14-AR72(E) (25 May 
2004) paras 17, 30, 31, 35-36, 47-48: Justice Robertson, based on the method to prove customary 
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Representative of the UN that 'the amnesty and pardon in Article 9 (...) shall not apply to 

(...) crimes against humanity'.855  

 

Most scholars consider the existence of customary prosecutorial duties for crimes against 

humanity to be uncertain, in light of the ambiguous, fragmented and uncomprehensive 

definition of this type of offence until the adoption of the ICC Statute; in light of the 

opinions of state representatives expressed during the drafting process of the ICC Statute 

and the opposition to its adoption among key states; and in light of an insufficient state 

practice of prosecution following the Second World War, due to a widespread de facto 

impunity and the continuous use by states and UN bodies of amnesties for peace 

negotiations. However, they generally value the following circumstances as evidence of 

an emerging custom: the wide acceptance of treaties that include an obligation to 

prosecute crimes under international law or that include the 'ensure and respect' provision 

and the right to remedy; the commitment against impunity in soft law, in the preamble of 

the ICC Statute, and in the discourse of state representatives in international bodies; the 

establishment of international criminal tribunals; domestic examples of prosecution; 

domestic legislation prohibiting and punishing crimes against humanity; and the fact that 

states often justify the granting of amnesties, not by denying the existence of an obligation 

to prosecute, but by invoking other reasons, such as national reconciliation or political 

stability; and the law of state responsibility of injury to aliens.856 

                                                 
international law set by the ICJ in Case concerning Military and Paramilitary Activities in and against 
Nicaragua, where the content of state practice is downplayed, concluded that blanket amnesties are 
impermissible under customary international law for crimes against humanity.  
855 Separate Opinion of Justice Robertson, Prosecutor v Allieu Kondewa (Decision on lack of jurisdiction 
/ abuse of process: Amnesty provided by the Lomé Accord) SCSL-2004-14-AR72(E) (25 May 2004) para 
8. 
856 See Carla Edelenbos, 'Human Rights Violations: A Duty to Prosecute?' (1994) 13-16, 20-21; M Cherif 
Bassiouni and Edward M Wise, Aut Dedere Aut Judicare: The Duty to Extradite or Prosecute in 
International Law (1995) 21-25, 43, 49-50, 68-69 (Bassiouni held that customary international law had not, 
at least not until shortly before 1995, imposed an obligation to extradite or prosecute crimes under 
international law, noting that the main developments towards the emergence of such a custom occurred 
from 1970, based on the common interest of all states in suppressing international crimes, and 
acknowledging that such a custom could not exist without a multilateral treaty or state practice, which he 
regarded as inconsistent and insufficient); M Cherif Bassiouni, 'Searching for Peace and Achieving Justice: 
The Need for Accountability' (1996) 11-17; Michael Scharf, 'The letter of the Law: The scope of the 
International Legal Obligation to Prosecute Human Rights Crimes' (1996) 41-42, 55-59, 60-61; Florian 
Jeßberger, 'Von der Pflicht des Staates, Menschenrechtsverletzungen zu untersuchen' (1996) 297; John 
Dugard, 'Dealing with Crimes of a Part Regime. Is Amnesty Still an Option?' (1999) 1005, 1015 (however, 
Dugard notes that since 1974, seventeen truth commissions have been established, and that blanket 
amnesties are no longer generally accepted by the international community, but that the accepted choice is 
between prosecution or conditional amnesty with truth commission); Kai Ambos, 'Völkerrechtliche 
Bestrafungspflichten bei schweren Menschenrechtsverletzungen' (1999) 330; Angelika Schlunk, Amnesty 
versus accountability: third party intervention dealing with gross human rights violations in internal and 
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This same evidence has led few scholars to reach the opposite conclusion, due to their 

more flexible understanding of the method to prove customary human rights norms.857  

 

The evidence mentioned does not indicate the conclusion that before 1977 there was an 

obligation under customary international law for the state of commission to prosecute 

crimes against humanity, in light of the insufficient state practice and opinio iuris prior to 

that date in support of this understanding. 

 

5.5.3.5. The 2006 Enforced Disappearance Convention 

 

Finally, the question to examine is whether the obligation to investigate, to define 

enforced disappearance as a criminal offence, hold perpetrators criminally responsible, 

and make this offence punishable within a criminal proceeding, established in articles 3, 

4, 6 and 7 of the 2006 Enforced Disappearance Convention, was customary before 1977. 

 

Few UNGA resolutions and ECOSOC reports or proposals for resolution and other UN 

documents on enforced disappearance (not constituting crime against humanity) were 

                                                 
international conflicts (2000) 27, 45-49; Cherif Bassiouni, 'Accountability for Violations of International 
Humanitarian Law and Other Serious Violations of Human Rights' (2002) 6-14 (Bassiouni acknowledges 
that state practice is not consistent due to lacking political will); Andreas O'Shea, Amnesty for Crime in 
International Law and Practice (2002) 5-70, 108, 205-207; Ronald C Slye, 'The Legitimacy of Amnesties 
Under International Law and General Principles of Anglo-American Law: Is a Legitimate Amnesty 
Possible?' (2002) 179, 183; Helmut Gropengießer and Jörg Meißner, 'Amnesties and the Rome Statute of 
the International Criminal Court' (2005) 274; Louise Mallinder, 'Can Amnesties and International Justice 
be Reconciled?' (2007) 214; Michael P Scharf, 'Trading justice for peace: The contemporary law and policy 
debate' (2007), 258-259; Antje Du Bois-Pedain, Transitional Amnesty in South Africa (2007) 307-310, 316-
317; Kai Ambos, 'The Legal Framework of Transitional Justice: A Systematic Study with a Special Focus 
on the Role of the ICC' (2009) paras 8, 25-29 (Ambos notes that the entry into force of the ICC Statute has 
contributed to 'reinforce' an emerging customary duty to prosecute the crimes covered thereby, as 
expression of an opinio iuris, which will be 'consolidated' with the increase of the number of states parties); 
William Schabas, Unimaginable atrocities: justice, politics, and rights at the war crimes tribunals (2012) 
175, 179-182, 185-188, 191, 193 (Schabas highlights that the dissent among drafters of the ICC Statute 
referred to conditional amnesties such as the South African, but not to blanket amnesties); Douglass Cassel, 
'Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities' (1996) 205-
206 (referring to the wave of amnesties in South America); Joris van Wijk, 'Amnesty for War Crimes in 
Angola: Principled for a Day?' (2012) (referring to the support by third states to the blanket amnesties of 
Angola in 2002, Mozambique and Uganda). 
857 Naomi Roht-Arriaza, 'State Responsibility to Investigate and Prosecute Grave Human Rights Violations 
in International Law' (1990) 489-500; Diane F Orentlicher, 'Settling Accounts: The Duty to Prosecute 
Human Rights Violations of a Prior Regime' (1991) 2585-2586, 2593-2594; Naomi Roht-Arriaza, 
'Nontreaty Sources of the Obligation to Investigate and Prosecute' (1995) 40-46 (Roht's conclusions rely 
on state practice at the international arena, but acknowledges that the contrary internal practice makes 
uncertain the existence of a custom); Gerhard Werle and Florian Jeßberger, Principles of International 
Criminal Law (2014) paras 228, 232-236, 249-253. 
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adopted before 1977. They often demanded an investigation into the cases directed at 

seeking the truth, but not complying with the requirements of a criminal investigation fit 

for the purposes of potential subsequent prosecutions. Most of the UN documents on 

enforced disappearance were issued in the mid-1970s and dealt with the situations in 

Chile and Cyprus.858 For instance, two proposals for resolution by ECOSOC suggested 

the creation of a mechanism for investigation,859 made up of few experts 'with the task of 

locating the persons disappeared as a result of the armed conflict in Cyprus and determine 

what happened to them'.860  

 

Some scholars asserted that the treaties in force, declarations and resolutions adopted by 

UN bodies, and state practice of prosecutions of war crimes and crimes against humanity 

committed during the Second World War, may be regarded as evidence of a 'possible' or 

'developing' customary international obligation to prosecute enforced disappearances -

when they do not constitute crimes against humanity.861 

 

The truth is that it was the 1990s when the 1992 Declaration or the 1994 Inter-American 

Convention were adopted. Thus, it seems reasonable to conclude that there was no 

customary international obligation to prosecute enforced disappearance before the 

enactment of the 1977 Amnesty Law.  

 

In conclusion, in October 1977 there was not yet any obligation for Spain under 

customary international law, as the state of commission, to refrain from issuing blanket 

amnesties for crimes under international law, such as torture, enforced disappearance or 

                                                 
858 UNGA Res 31/124 (16 December 1976) UN Doc A/RES/31/124 (adopted by 95 votes to 12; 25 
abstentions): 'The General Assembly (…) Calls once more upon the Chilean authorities (…) To clarify 
forthwith the status of individuals whose disappearance is attributable to political reasons'; UNGA 'Letter 
dated 4 November 1976 from the Permanent Representative of Cyprus to the United Nations addressed to 
the Secretary-General' (4 November 1976) UN Doc A/31/109: 'My Government feels that the constant 
agony regarding the fate of the missing persons, which tragically affects the everyday life of their families 
cannot be allowed to continue without due investigation. It, therefore, holds that every possible means has 
to be applied for an international inquiry into the matter by the International Committee of the Red 
Cross, or by another appropriate way, in order to clear up its wholly unacceptable situation.' 
Emphasis added.  
859 Informe del Consejo Económico y Social (7 december 1977) UN Doc A/C.3/32/L.61. 
860 Informe del Consejo Económico y Social (7 December 1977) UN Doc A/C.3/32/L.60. For the features 
of the proposed investigating body, see Informe del Consejo Económico y Social (8 December 1977) UN 
Doc A/C.3/32/L.70. 
861 Carla Edelenbos, 'Human Rights Violations: A Duty to Prosecute?' (1994) 14-16; Naomi Roht-Arriaza, 
'Nontreaty Sources of the Obligation to Investigate and Prosecute' (1995) 43-46. 
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crimes against humanity.862 Neither did Spain have this obligation with regard to war 

crimes before 1952. 

 

5.5.4. General principles of law recognised by civilised nations 

 

Even if in the judicial decisions under consideration there was no attempt to base 

prosecution on general principles of law, which is also a source of international law 

(article 38(1)(c) of the ICJ Statute), it is to be noted that some scholars have found a basis 

in general principles of law for an obligation to prosecute human rights violations. 

 

Trying to find a duty to prosecute crimes under international law among general principles 

of law has been criticised as a way to circumvent the lack of sufficient state practice for 

grounding the existence of norms of customary international law, because the existence 

of a general principle of law would be proven with the mere evidence of an opinio iuris, 

to be found in international soft law, but also notably in the specific reaction of states vis-

à-vis impunity in human rights violations (ie from oral criticism to sanctions) and the 

implementation in domestic law of the norms of international law that require 

prosecution.863 

 

ROHT proposes identifying general principles through the comparison of the solutions to 

legal problems put forward by major legal systems and the inference of principles 

therefrom. She asserts the existence of the general principles of reparation for illegal state 

                                                 
862 Similar conclusion is reached by Alicia Gil Gil, La justicia de transición en España. De la amnistía a 
la memoria histórica (2009) 108-112; Alicia Gil Gil, 'España' (2009) 489-490; Alicia Gil Gil, 'Justicia 
transicional en España' (2010) 165; Alicia Gil Gil, 'Justicia transitional en España. Cuatro años de vigencia 
de la Ley de Memoria Histórica' [2011] 172 (Gil states that before 1977 there was no state practice and 
opinio juris for an obligation to prosecute the crimes of torture or extrajudicial executions and was only 
open to admit that the norm contained in art 2(3) of the ICCPR might have become customary from 1966 
onwards); Josep Maria Tamarit Sumalla, 'Justicia transicional y derecho penal en España' (2009) 135, 137; 
Josep Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' [2012] 
86 (Tamarit denies that in 1977 there was any obligation under customary international law to prosecute 
human rights violations); Angela M Guarino, 'Chasing Ghosts: Pursuing Retroactive Justice for Franco-Era 
Crimes Against Humanity' (2010) 74, 81 (Guarino notes that there is no uniform state practice to affirm 
that a domestic amnesty violates a customary 'duty' to prosecute). 
863 See Kai Ambos, 'Völkerrechtliche Bestrafungspflichten bei schweren Menschenrechtsverletzungen' 
(1999) 332-225; Angelika Schlunk, Amnesty versus accountability: third party intervention dealing with 
gross human rights violations in internal and international conflicts (2000) 47; Kai Ambos, 'The Legal 
Framework of Transitional Justice: A Systematic Study with a Special Focus on the Role of the ICC' (2009) 
para 8. 
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acts and the provision of some sort of redress against such acts, which may be subject to 

immunities, which could of course be satisfied without prosecution.864 

 

SLYE examines the acceptability of amnesties under the general principles of law of 

Anglo-American tradition to recognise and enforce foreign official acts and judgments; 

non bis in idem; the treatment of human rights violators under international refugee and 

asylum law; the political offense exception in extradition law; procedural and 

jurisdictional barriers to accountability represented by immunities, statutory limitations, 

and laches; and pardons. This analysis leads, in his view, to conclude that amnesties 

should not apply to crimes under international law. The reasons he provides are the 

following. The first principle does not justify the recognition and enforcement of foreign 

amnesties. The prohibition of double jeopardy allows foreign or international prosecution 

despite the amnesty granted by the state of commission. Refugee law sanctions the 

perpetration of war crimes and crimes against humanity and these type of crimes do not 

benefit from the political crime exception for the purposes of extradition. Immunities 

allow prosecution for certain crimes under international law and serious crimes against 

life are especially not subject to statutory limitations in some jurisdictions. Finally, 

pardons are less restrictive in terms of truth and accountability than amnesties.865 

 

Nevertheless, general principles of law, despite being autonomous sources of 

international law, as recognized in article 38 of the ICJ Statute, carry less weight than 

treaty and customary law, and complete these two sources when they leave a legal 

question unanswered.866 

 

As a conclusion for this section, there are strong arguments to consider that the enactment 

of 1977 Amnesty Law and the de facto impunity implemented since then did not mean 

the breach of any obligation derived from any international treaty, custom or general 

principle of law for Spain. Due to the six-month rule for the admission of applications 

before the ECtHR, not even the cases of permanent and ongoing enforced disappearances 

                                                 
864 Naomi Roht-Arriaza, 'Nontreaty Sources of the Obligation to Investigate and Prosecute' (1995) 46-49. 
865 Ronald C Slye, 'The Legitimacy of Amnesties Under International Law and General Principles of Anglo-
American Law: Is a Legitimate Amnesty Possible?' (2002) 201-239. 
866 Naomi Roht-Arriaza, 'Nontreaty Sources of the Obligation to Investigate and Prosecute' (1995) 46-47; 
Kai Ambos, 'Völkerrechtliche Bestrafungspflichten bei schweren Menschenrechtsverletzungen' (1999) 
334-335. 
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may lead to a declaration of state responsibility. Therefore, the question of whether or not 

to prosecute the perpetrators of the crimes under consideration is for Spain to decide. 

Spain may grant them amnesty, be it general or partial, conditional or unconditional. This 

does not constitute a wrongful act resulting in state liability.  

 

5.6. The 1977 Amnesty Law and its compliance with the 1978 Constitution 

 

5.6.1. The 1977 Amnesty Law and the constitutional prohibition of general pardons 

 

Article 62(i) of the 1978 Constitution states that ‘[i]t is incumbent upon the King: (…) i) 

to exercise the right to grant clemency in accordance with the law, which may not 

authorise general pardons’.867 As said above, in the 1936-1951 enforced disappearances 

case, the Juzgado Central de Instrucción number 5 held that the prohibition of granting 

general pardons of article 62(i) also includes a constitutional prohibition of granting 

amnesties. Such implicit prohibition to grant amnesties would apply to permanent crimes 

the consummation of which went beyond the entry into force of the 1978 Constitution on 

29 December 1978. 

 

The question of whether the prohibition to grant general pardons contained in article 62(i) 

of the 1978 Constitution includes a prohibition to grant amnesties must be solved based 

on the legally established criteria of interpretation.  

 

Clemency has traditionally covered both the amnesty and the pardon, and there are two 

types of pardons, individual and general.868 Thus, a literal interpretation of article 62(i) 

requires that the terminological distinction between these three figures is taken into 

account, and the lack of an explicit prohibition of amnesties makes the exercise of the 

right to grant clemency through an amnesty permitted.869 

                                                 
867 Author’s translation. 
868 Individual pardons are regulared in: Ley de 18 de junio de 1870 estableciendo reglas para el ejercicio de 
la gracia de indulto (Gaceta de Madrid no 175, 24 June 1870). 
869 In agreement with this, see José Enrique Sobremonte Martínez, Indultos y amnistía (1980) 69; Enrique 
Linde Paniagua, 'La clemencia (amnistía e indulto) a la luz de la jurisprudencia de los Tribunales Supremo 
y Constitucional y del Código Penal de 1995' [1998] 1415-1421; Carlos Pérez del Valle, 'Amnistía, 
Constitución y justicia material' (2001) 189; Gerardo Landrove Díaz, Las consecuencias jurídicas del delito 
(2005) 141; Gonzalo Quintero Olivares, Parte General del Derecho Penal (2010) 829-830; Josep M 
Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and Criminal 
Justice in Spain. A Case of Late Transitional Justice (2013) 150-151. 
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The systematic interpretation of article 62(i) implies an inter-normative comparison, of 

this provision with the 1978 Constitution as the context. It is to be noted that the term 

‘amnesty’ does not appear anywhere in the entire text of the 1978 Constitution and the 

term ‘pardon’ does not appear in any other article of the same norm. However, the 

‘prerogative of mercy’ is foreseen in article 87, as a possible subject-matter of the 

legislative initiative, and in article 102, which excludes the criminal liability of the 

members of the Government of Spain from the ‘royal prerogative of mercy’. Thus, the 

1978 Constitution accepts the possibility of issuing an amnesty as it contains provisions 

that acknowledge the exercise of clemency, which, as said, includes both amnesties and 

individual and general pardons. A systematic interpretation leads then to the constitutional 

acceptance of amnesties. 

 

In the Spanish legal system, the frequent omission of the term 'amnesty' in the 

constitutions and legislation has not hindered the actual granting of this type of clemency 

measure.870 The 1837, 1845, and 1876 Constitutions constitute relevant precedents. These 

included the granting of pardons as a prerogative of the King, without any mention to 

amnesties.871 In contrast, the 1869 Constitution expressly referred to this type of clemency 

measure, when it established, that the King would be especially authorised by law to grant 

amnesties and general pardons.872 Despite the lack of reference to amnesties, they were 

continuously granted.873 Even the 1870 and the 1880 Penal Codes included amnesty as a 

                                                 
870 In agreement with this, César Aguado Renedo, Problemas constitucionales del ejercicio de la potestad 
de gracia (2001) 74-78. 
871 1837 Constitution (Gaceta de Madrid no 935, 24 June 1837), art 47(3): ‘In addition to the prerogatives 
that the Constitution indicates to the King, it corresponds to him: (...) 3rd. To pardon the offenders according 
to the laws.’ Author’s translation. Identically, see 1845 Constitution (Gaceta de Madrid no 3904, 23 May 
1845), art 45(3); and 1876 Constitution (Gaceta de Madrid no 184, 2 July 1876), art 54(3). 
872 1869 Constitution (Gaceta de Madrid no 158, 7 June 1869), art 73(6): ‘In addition to the powers 
necessary for the execution of laws, it corresponds to the King: (...) 6th. To pardon offenders according to 
the laws, except as provided for Ministers.’; art 74(5): ‘The King needs to be authorized by a special law: 
(...) 5th. To grant amnesties and general pardons.’; art 90: ‘For the King to pardon the Ministers convicted 
by the Senate, the request of one of the Co-legislative Bodies must precede.’ Author’s translation. 
873 See eg Ley de amnistía respecto á todos los actos políticos, anteriores á la promulgación de ésta (Gaceta 
de Madrid no 965, 23 July 1837); Real decreto concediendo amnistía á todas las personas procesadas, 
sentenciadas ó sujetas á responsabilidad por delitos políticos cometidos desde 19 de Julio de 1837 hasta la 
fecha del decreto (Gaceta de Madrid no 2235, 1 December 1840); Real decreto concediendo amnistía á 
todos los individuos que hayan tomado parte en los sucesos políticos y se hallen comprendidos en las 
diferentes clases que en el mismo se expresan (Gaceta de Madrid no 4417, 18 October 1846); Real decreto 
concediendo amnistía completa, general y sin excepción, respecto de todos los actos políticos anteriores á 
la publicación del presente Real decreto (Gaceta de Madrid no 5383, 9 June 1849). 
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cause of extinction of criminal liability874 and the 1882 Criminal Procedural Law 

mentioned amnesty as a matter to be discussed before trial that, if admitted, led to the 

final stay of the proceeding.875 The most explicit regulation of amnesty is contained in the 

1931 Constitution, which established:  

 
‘Amnesties may only be adopted by the Parliament. General pardons will not be granted. 

The Supreme Court will grant individual [pardons] at the proposal of the sentencing [court], 

the public prosecutor, the Board of Prisons or at the request of a party. In crimes of extreme 

gravity, the President of the Republic may grant a pardon, following a report from the 

Supreme Court and at the proposal of the responsible Government.’876  

 

These precedents indicate that the legislator used to distinguish and regulate amnesties 

and general pardons separately, with the constitutional prohibition, when this existed, 

being circumscribed to the latter. 

 

The ‘spirit and purpose’ of article 62(i) (subject-matter of the teleological hermeneutic 

criterion) could well indicate that amnesties were also meant to be prohibited, in light of 

the substantial similarities between the amnesty granted by the 1977 Amnesty Law877 and 

general pardons. First, general pardons, such as amnesties, have undetermined recipients 

of the clemency. The recipient may be identified by the type of offence or serving 

sentence.878 Identically, the 1977 Amnesty Law granted amnesty to certain acts performed 

during a certain period and defined as crimes or misdemeanours. Second, the 1977 

                                                 
874 Ley provisional autorizando el planteamiento del Código penal reformado ajunto de 17 de junio de 1870 
(Gaceta de Madrid no 243, 31 August 1870), art 132(3); Proyecto de ley de reforma del Código penal 
(Gaceta de Madrid no 212, 30 July 1880), art 129(3). 
875 Criminal Procedural Law, art 666(4). 
876 1931 Constitution, art 102. Author’s translation. 
877 There has never been a general law on amnesties in Spain. Each law granting an amnesty presents 
differing features and effects, according to the aims of the legislator in a particular political context, missing 
common features to sketch a general theory on amnesties. See Antonio Quintano Ripollés, Comentarios al 
Código Penal (1966) 441; Alejandro del Toro Marzal, 'Artículo 112' (1972) 629, 642; Gerardo Landrove 
Díaz, La amnistía en España (1976) 11; Sobremonte Martínez, Indultos y amnistía (1980) 62-63, 79, 84; 
Blanca Lozano, 'El indulto y la amnistía ante la Constitución' (1991) 1030-1031; Borja Mapelli Caffarena 
and Juan Terradillos Basoco, Las consecuencias jurídicas del delito (1993) 200; Gerardo Landrove Díaz, 
Las consecuencias jurídicas del delito (2005) 140. 
878 See eg Decreto de 17 de julio de 1947 por el que se concede la gracia de indulto a los penados por delitos 
comunes y especiales en determinados casos y se prorroga el plazo concedido por el de 27 de diciembre 
último para acogerse a los beneficios del de 9 de costumbre de 1945 (BOE no 214, 2 August 1947), arts 1-
3; Decreto 2940/1975, de 25 de noviembre, por el que se concede indulto general con motivo de la 
proclamación de Su Majestad Don Juan Carlos de Borbón como Rey de España (BOE no 284, 26 November 
1975), arts 1, 3-5; Real Decreto 388/1977, de 14 de marzo, sobre indulto general (BOE no 66, 18 March 
1977), arts 1-2, 4.  
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Amnesty Law granted amnesty both to convicted and non-convicted offences, staying 

judicial proceedings regardless of their state.879 General pardons can (and there are in fact 

many examples) grant clemency to non-convicted individuals, without having to wait for 

the final sentence and staying the judicial proceedings at any stage.880 Case law indicates 

that general pardons and amnesties may share this feature.881 Third, general pardons may 

affect the whole or some of the imposed penalty or penalties or may commute the penalty 

to a milder one.882 Despite the idea by scholars that amnesties ‘erase’ the crime (the legal 

perception of the conduct and its legal consequences) as if it had never been committed,883 

the 1977 Amnesty Law did not have this effect in all cases.884  

 

Scholars who claim that amnesties are or should be constitutionally prohibited actually 

focus on a teleological interpretation of the 1978 Constitution. Due to the material 

similarities between general pardons and amnesties, they hold that the reasons that justify 

                                                 
879 1977 Amnesty Law, arts 6, 8, 9, 10. 
880 Eg Real Decreto of 9 December 1885 (Gaceta de Madrid no 344, 10 December 1885), art 2; Real Decreto 
of 22 January 1889 (Gaceta de Madrid no 23, 23 January 1889), art 3; Real Decreto of 3 March 1890 
(Gaceta de Madrid no 63, 4 March 1890), art 8; Real Decreto of 5 March 1890 (Gaceta de Madrid no 65, 6 
March 1890), art 9; Real Decreto of 12 March 1890 (Gaceta de Madrid no 72 of 13 March 1890), art 9; 
Real Decreto of 6 December 1896 (Gaceta de Madrid no 342, 7 December 1896), art 2; Real Decreto of 6 
January 1899 (Gaceta de Madrid no 6, 6 January 1899), art 2; Real Decreto of 7 February 1901 (Gaceta de 
Madrid no 39, 8 February 1901), art 3; Real Decreto of 17 May 1902 (Gaceta de Madrid no 138, 18 May 
1902), art 9; Real Decreto-Ley no 1568 of 13 September 1927 (Gaceta de Madrid no 257, 14 September 
1927), art 3; Real Decreto-Ley no 1598 of 8 September 1928 (Gaceta de Madrid no 257 of 13 September 
1928), art 13; Real Decreto no 1095 of 14 April 1930 (Gaceta de Madrid no 105, 15 April 1930), arts 2-3; 
Decreto of 22 April 1931 (Gaceta de Madrid no 113 of 23 April 1931), related to Decreto of 14 April 1931 
(Gaceta de Madrid no 106, 16 April 1931), art 2; Decreto 2940/1975, de 25 de noviembre, por el que se 
concede indulto general con motivo de la proclamación de Su Majestad Don Juan Carlos de Borbón como 
Rey de España (BOE no 284, 26 November 1975), art 5; Real Decreto 388/1977, de 14 de marzo, sobre 
indulto general (BOE no 66, 18 March 1977), art 8. 
881 Eg Tribunal Supremo, Sala de lo Criminal, sentencia de 26 de enero de 1981, legal ground 4: ‘That the 
second reason seeks the application of the pardon adopted in the Royal Decree of 14 March 1977 (...) 
indeed, said Decree admitted the possibility of anticipating the measure of clemency to the defendant or 
simple accused with the procedural treatment envisaged in the no 3rd of art 637 of the aforementioned 
Procedural Law (...), having reiterated this Chamber –Judgment of 6 February 1978, among others- that 
this anomalous and exceptional deviation of the pardon, with approximation to the conceptual notes of 
amnesty, demands procedurally, but not substantively, a restrictive interpretation.’ Author’s translation.  
882 Eg Decreto 2940/1975, de 25 de noviembre, por el que se concede indulto general con motivo de la 
proclamación de Su Majestad Don Juan Carlos de Borbón como Rey de España (BOE no 284, 26 November 
1975), art 1 (it includes total and partial pardons), art 6 (it includes a total pardon), and art 7 (a 
commutation); Real Decreto 388/1977, de 14 de marzo, sobre indulto general (BOE no 66, 18 March 1977), 
art 1 (it includes a total pardon), art 2 (it includes a partial pardon), art 2 (it includes a commutation), art 4 
(it includes a partial pardon).  
883 See Gonzalo Quintero Olivares, Parte General del Derecho Penal (2010) 829-830 (however, Quintero 
notes that some amnesty law did not have this effect). See Santiago Mir Puig, Derecho Penal. Parte General 
(2011) 771 fn 15 (Mir Puig notes that the specific effects of amnesties are different depending on the norm 
granting them, making difficult to determine the general features of the amnesty). 
884 See 1977 Amnesty Law, art 6, regarding the military personnel and the accessory penalty of separation 
from service or loss of employment. 
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prohibiting the former apply to the latter. Amnesties may even have deeper legal 

consequences than general pardons and, arguing a minori ad maius, a prohibition of the 

least (of general pardons) fully justifies the prohibition of the most (of amnesties). Thus, 

they claim that the explicit prohibition of general pardons in article 62(i) of the 1978 

Constitution must be understood as implicitly including the prohibition of amnesties. For 

the same reason, they consider that the 1995 Penal Code does not regulate amnesties as a 

cause of extinction of criminal liability, in contrast to the previous Penal Codes.885 

Therefore, individual pardons would remain as the only permitted clemency measure, 

regulated in Ley of 18 June 1870.886 

 

However, the travaux préparatoires of the 1978 Constitution, which are key to interpret 

the will of the drafters, point to the same conclusion as the other interpretation criteria. A 

first draft of the future article 62(i) established that ‘[i]t corresponds to the King: (…) h) 

To exercise the right of clemency according to the law.’887 Thus, it comprised both 

amnesties and pardons. The only proposed amendment to this provision came from a 

single parliamentary group, which aimed at omitting the reference ‘according to the 

law.’888 Thus, there was agreement among the parliamentary groups that both types of 

clemency measures were to be admitted. A subsequent amendment proposed the 

following text: ‘It corresponds to the King, in accordance with the Constitution and the 

laws: (…) j) To grant individual pardons, at the proposal of the President of the Supreme 

Court.’889 In fact, this amendment suggested a limitation of the scope of the original text 

                                                 
885 Amnesties were mentioned in the 1932, 1944, 1963 and 1973 Penal Codes, together with, among others, 
pardons and statutory limitations, as a cause that extinguishes criminal liability. See 1932 Penal Code, art 
115(1); 1944 Penal Code, art 112(2); 1963 Penal Code, art 112(3); 1973 Penal Code, art 112(3); 1995 Penal 
Code (original version), art 130(1)(3) (referring only to pardons); 1995 Penal Code (after 2015 amendment), 
art 130(1)(4) (referring only to pardons). 
886 See Manuel Cobo del Rosal and Tomás S Vives Antón, Derecho penal. Parte general (1999) 951-952; 
Miguel Ángel Boldoba Pasamar, 'Extinción de la responsabilidad penal' (2006) 396-397; Mónica Zapico 
Barbeito, '¿Se pueden/deben investigar los crímenes cometidos durante la guerra civil española y la 
dictadura franquista? Algunas cuestiones al respecto planteadas por el Auto 16 de octubre de 2008' [2009] 
12; Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: Legal Possibilities, 
Obligations of the Spanish State and Duties towards the Victims' (2010) 258; Antonio Doñate Martín, 'Las 
denuncias por las desapariciones forzadas. El sumario 53/2008 del Juzgado Central de Instrucción nº 5' 
(2012) 273; Francisco Muñoz Conde and Mercedes García Arán, Derecho Penal Parte General (2015) 
431-432. 
887 'Anteproyecto de Constitución' (Boletín Oficial de las Cortes (hereinafter ‘BOC’) no 44, 5 January 
1978), at 678, art 54(h). Author’s translation. 
888 'Votos particulares al anteproyecto de Constitución del Grupo Parlamentario Socialistas del Congreso' 
(BOC no 44, 5 January 1978), at 716: ‘It also corresponds to the Head of State: (…) g) To exercise the right 
of clemency.’ Author’s translation. 
889 Cortes Generales, Constitución Española. Trabajos Parlamentarios, vol 1 (2nd edn, Publicaciones de las 
Cortes Generales 1989) 331: Enmiendas presentadas al Anteproyecto de Constitución, Proyecto de Ley: Al 
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by simply mentioning individual pardons. The drafters then decided to add the explicit 

prohibition of general pardons to the original text,890 which meant, according to them, 

that they ‘did not accept this amendment in its entirety, but in its substance, by adding to 

the existing original text the precision that general pardons are prohibited’.891 However, 

the drafters actually broadened the scope of the provision with the final text, by not 

expressly prohibiting the granting of amnesties. A subsequent amendment only aimed at 

a grammatical change, showing the parliamentary debates very clearly that the prohibition 

only referred to general pardons.892 This issue was not amended any further and the 

subsequent drafts did not modify the essence of the text.  

 

The travaux of article 62(i) do not indicate that the use of the term ‘general pardon’ was 

aimed at including amnesties. In this sense, even if the 1995 Penal Code eliminated the 

traditional reference to the amnesty as a cause of extinction of criminal liability, referring 

only to pardons, the Criminal Procedural Law continued (and continues) to regulate the 

treatment of amnesties (and pardons) within the judicial proceeding. It has also been noted 

that the omission of the term ‘amnesty’ cannot be regarded as evidence of an oversight 

by the Constitution drafters, because at the time several amnesties were being granted.893 

 

Thus, the interpretation criteria give us strong arguments to conclude that, despite the 

similarities between general pardons and amnesties, article 62(i) of the 1978 Constitution 

does not include a prohibition to grant amnesties.894 The sole prohibition of general 

pardons may result from the fact that granting this clemency measure has historically 

corresponded to the executive, whereas the power to grant amnesty lies with the 

                                                 
Anteproyecto de Constitución Enmiendas, Enmienda Num. 503. Primer Firmante: Grupo Parlamentario 
Mixto. Raúl Morodo Leoncio. 
890 'Anteproyecto de Constitución: Informe de la Ponencia' (BOC no 82, 17 April 1978), at 1555-1556: ‘It 
corresponds to the King: (…) i) To exercise the right of clemency according to the Law. General pardons 
are prohibited.’ Author’s translation. 
891 'Anteproyecto de Constitución: Informe de la Ponencia' (BOC no 82, 17 April 1978), at 1555 Author’s 
translation.  
892 Comisión de Asuntos Constitucionales y Libertades Públicas, session of 30 May 1878 (DSC no 76, 30 
May 1978), at 2762-2763. 
893 César Aguado Renedo, Problemas constitucionales del ejercicio de la potestad de gracia (2001) 74-82. 
894 In agreement with this conclusion, see ibid 82-85; José Enrique Sobremonte Martínez, Indultos y 
amnistía (1980) 69; Blanca Lozano, 'El indulto y la amnistía ante la Constitución' (1991) 1036-1041; Borja 
Mapelli Caffarena and Juan Terradillos Basoco, Las consecuencias jurídicas del delito (1993) 201; Carlos 
Pérez del Valle, 'Amnistía, Constitución y justicia material' (2001) 191-194; Gerardo Landrove Díaz, Las 
consecuencias jurídicas del delito (2005) 141; Miguel Ángel Boldoba Pasamar, 'Extinción de la 
responsabilidad penal' (2006) 396-397; Borja Mapelli Caffarena, Las consecuencias jurídicas del delito 
(2011) 430. 
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legislative. The legislative is materially legitimated to enact amnesties, since it has the 

power to define crimes and the corresponding penalties, as long as the constitutional and 

international limitations are complied with. Thus, the prohibition of general pardons is 

aimed at preventing the executive from issuing a clemency measure with a general scope, 

guaranteeing the separation of powers. 

 

5.6.2. The potential legal consequences of a breach by the 1977 Amnesty Law of the 

1978 Constitution 

 

In the hypothesis of regarding article 62(i) as containing a prohibition of amnesties, the 

mechanisms provided by the 1978 Constitution for the annulment of unconstitutional 

legislation would not apply895, and the derogation of the 1977 Amnesty Law via the 3rd 

derogatory provision would not have different effects. 

 

The 3rd derogatory provision means that the 1978 Constitution, as a superior norm, 

derogated those norms that contradicted it. The derogation means the cessation of the 

enforceability (vigencia) of legal norms. However, the derogated legal norm does not lose 

its validity (validez), in the sense that it was enacted in compliance with the legal order 

then in force. In addition, it does not lose its effectiveness (eficacia), since the derogated 

legal norm continues producing legal effects, as it continues regulating legal situations 

created during its time of force.896 The derogation ex 3rd derogatory provision may be 

declared at any time, but the unconstitutional norms lost their force on 29 December 1978, 

with the entry into force of the 1978 Constitution.897 Thus, in the hypothesis that article 

62(i) of the 1978 Constitution had repealed the 1977 Amnesty Law, it would have been 

enforceable as a valid norm until its derogation on 29 December 1978.  

 

In this regard, note that the Ley of 18 June 1870, which regulates individual pardons and 

used to regulate also general pardons, establishes that ‘the granting of the pardon is (…) 

                                                 
895 1978 Constitution, art 161ff. 
896 Ignacio Borrajo Iniesta, 'Disposición derogatoria. Comentario al apartado tercero' (2009) 2864-2865, 
2870. Ignoring the effects of the 3rd derogatory provision, see Rosa Ana Alija Fernández and Olga Martin-
Ortega, 'Silence and the right to justice: confronting impunity in Spain' (2017) 542; César Estirado, 
'Perseguibilidad penal de los crímenes del franquismo. Aplicación del derecho penal internacional al caso 
español. Antecedentes judiciales en España y en el extranjero' (2009) 123 (the authors suggest that any 
court could decide not to apply the 1977 Amnesty Law, for being unconstitutional). 
897 Ignacio Borrajo Iniesta, 'Disposición derogatoria. Comentario al apartado tercero' (2009) 2873. 
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irrevocable’.898 Even if the 1977 Amnesty Law does not include any similar provision, 

amnesties, such as pardons, are causes of extinction of criminal liability, as traditionally 

provided in Spanish Penal Codes. Therefore, the question whether the granting power 

may revoke a clemency measure leads to the discussion on the legal nature of causes that 

extinguish criminal liability. 

 

Scholars arguing that clemency measures, including amnesties, are not revocable, base 

their views on the fact that a criminal prosecution that ignored the effects of an amnesty 

law, passed a law that repeals an amnesty law, or declared that the amnesty law were null 

due to the subsequent domestic or international law, would face difficulties, due to the 

breach of the constitutional principles of legal certainty and the prohibition of 

retroactivity of norms that restrict individual rights. This is because they understand that 

an amnesty law, and its effects, expire when it enters into force, creating rights for the 

addressees.899 

 

Other scholars understand that an amnesty law implies the extinction of the legal action 

to prosecute. Referring to the legal action to prosecute, the amnesty law has a procedural, 

rather than a material character. This would permit its revocability.900  

 

Case law has stressed that general pardons have both a procedural and a material 

character. They have a procedural character, because they constitute a procedural 

condition that bars holding the trial, leading to the final stay of the proceeding, or that 

causes the non-enforcement of the sentence. They also have a material character, since 

they totally or partially extinguish the criminal liability, being either a presumed 

responsibility or a declared responsibility.901 A judgment of the Supreme Court 

                                                 
898 Ley de 18 de junio de 1870 estableciendo reglas para el ejercicio de la gracia de indulto (Gaceta de 
Madrid no 175, 24 June 1870), art 18. Author’s translation.  
899 César Aguado Renedo, Problemas constitucionales del ejercicio de la potestad de gracia (2001) 187-
189. For the same opinion, see also Josep M Tamarit Sumalla, 'Amnistía y transición' (2009) 1810-1811; 
Josep Maria Tamarit Sumalla, 'Justicia transicional y derecho penal en España' (2009) 134-135; Josep Maria 
Tamarit Sumalla, 'Transition, Historical Memory and Criminal Justice in Spain' (2011) 745-746; Josep 
Tamarit Sumalla, 'Los límites de la justicia transicional penal: la experiencia del caso español' [2012] 86; 
Josep M Tamarit Sumalla, Ana Beltrán Montoliu, and Joan Sagués San José, Historical Memory and 
Criminal Justice in Spain. A Case of Late Transitional Justice (2013) 160-161. 
900 See Carlos Pérez del Valle, 'Amnistía, Constitución y justicia material' (2001) 197-200. 
901 Eg Tribunal Supremo, Sala de lo Criminal, sentencia de 12 de mayo de 1979, legal ground 1, concerning 
the general pardon enacted on 25 November 1975 and 14 March 1977; Tribunal Constitucional, Sala 
Primera, sentencia 79/1987, de 27 de mayo de 1987, legal ground 2, concerning the general pardon enacted 
on 25 November 1975. 
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concerning the two general pardons of 25 November 1975 and 14 March 1977 expressly 

tackles the question discussed here: 

 
‘[T]he prohibition contained in section i) of article 62 of the Spanish Constitution that 

prevents the King from authorising general pardons only applies after the enactment of our 

aforementioned Fundamental Law and it cannot have retroactive effects given its 

unfavourable nature for the accused pardoned by the pardons decreed in 1971, 1975 and 

1977, since, as they refer to events prior to its [of the Constitution] entry into force, they 

retain their possibilities of application without incurring in supervening unconstitutionality, 

since (…) these pardons continue to exist despite the advent of the Constitution (…). For 

this it follows that the pardons that continued in force, awaiting the specification and 

determination of the penalties, must be applied to the reformed [penalties] and that if the 

calculation shows that these are covered in all their extension over time by said pardons, it 

will be necessary to apply the final stay of the proceeding, which would extinguish the 

criminal liability of the accused’902 

 

The same reasoning applies to amnesties, being both a material cause of extinction of 

criminal liability and a procedural norm that causes the stay of the proceeding before 

holding the trial. A consequence of this material character is that it is subject to the 

prohibition of retroactivity of norms that are unfavourable to the offender deriving from 

the principle of legality, as it happens, for instance, with statutory limitations, as discussed 

above. As also said above, the principles of non-retroactivity and favourable retroactivity 

of criminal law cover the extra-criminal norms that integrate, complete or complement 

the content of a norm of criminal law, because their amendment may also result in 

decriminalising a criminal conduct or mitigating the corresponding penalty. Actually, 

amnesties have been regarded as a ‘partial and transitory derogation’ of certain norms of 

criminal law,903 as ‘eliminating the unlawful character of the conduct’,904 or as the 

‘retroactive application of a more favourable provision, as it implies the release from the 

penalty’.905 

 

                                                 
902 Tribunal Supremo, Sala de lo Penal, sentencia de 30 de septiembre de 1985, legal ground 1. Author’s 
translation. 
903 José Enrique Sobremonte Martínez, Indultos y amnistía (1980) 81. Author’s translation. See also Miguel 
Ángel Boldoba Pasamar, 'Extinción de la responsabilidad penal' (2006) 395-396. 
904 Borja Mapelli Caffarena, Las consecuencias jurídicas del delito (2011) 430 (author’s translation).  
905 Carlos Pérez del Valle, 'Amnistía, Constitución y justicia material' (2001). 



227 

 

This would confirm the constitutionality of the application of the 1977 Amnesty Law 

(after the enactment of the 1978 Constitution) to crimes under its scope totally 

consummated before the entry into force of the 1978 Constitution, on 29 December 1978, 

but not to crimes consummated beyond this date.906 

 

To sum up, it may be argued that amnesties, as opposed to general pardons, were not 

prohibited by article 62(i) of the 1978 Constitution upon its enactment. However, in the 

hypothesis that it was understood that amnesties fell within the scope of the constitutional 

prohibition of general pardons, the reasoning of the case law for general pardons indicates 

that the retroactive application of this constitutional prohibition to crimes consummated 

before the enactment of the 1978 Constitution would breach the lex praevia requirement 

of the principle of legality. Thus, concerning the cases at hand, only if their consummation 

concluded before 29 December 1978, would the constitutional provision that derogates 

norms that oppose the 1978 Constitution not prevent the application of the 1977 Amnesty 

Law.907 

 

5.6.3. The 1977 Amnesty Law and the fundamental right to an effective remedy 

 

In the 1937 aerial bombardments against Durango case, the private prosecution 

representing the city council of Durango filed an appeal against the court ruling that 

                                                 
906 In the above-referred proceeding in Argentina (referenced as causa Nro. 4.591/2.010, caratulada 
'Galvan Abascal Celso; Muñecas Aguilar; Giralte González, José Ignacio … y otros s/ imposición de 
torturas …'), the applicability of the 1977 Amnesty Law by courts in Argentina has not being discussed. 
However, the case law of the Corte Suprema de Justicia de la Nación of Argentina is useful for a 
comparison. In the Simón case, the charges relative to the enforced disappearance of two political dissidents 
fell within the scope of application of the amnesties contained in Act 23,492 and Act 23.521. However, the 
judge of first instance declared that the provisions concerned breached the Constitution and proclaimed 
their nullity in a decision on 6 March 2001 (3rd ground). The Corte Suprema decided to declare the 
irremediable nullity (with retroactive or ex tunc effects) of both amnesty laws, for breaching the 
Constitution, and that those benefited by these laws could not complain of double jeopardy or undue 
retroactivity (Simón, Julio Héctor y otros s/ privación ilegítima de la libertad, etc. -causa Nº 17.768, 
Recurso de Hecho, S. 1767. XXXVIII, 14 June 2005, 31st-32nd, 34th grounds). In subsequent decisions, the 
same line of reasoning has been upheld (Mazzeo, Julio Lilo y otros s/ rec. de casación e 
inconstitucionalidad, decision of 13 July 2007, grounds 10 and subsequent, especially, 32-38). 
907 See Mónica Zapico Barbeito, 'Investigating the Crimes of the Franco Regime: Legal Possibilities, 
Obligations of the Spanish State and Duties towards the Victims' (2010) 259. See Alicia Gil Gil, La justicia 
de transición en España. De la amnistía a la memoria histórica (2009) 112 fn 274, and 112, claiming that 
repealing the 1977 Amnesty Law would not permit now prosecutions, because the Law would have already 
produced its legal effects, so that, if abrogated, criminal liability that was extinguished would not re-appear. 
According to Gil, only declaring that the 1977 Amnesty Law is null and void or applying a restrictive 
interpretation of its scope would hinder that the criminal liability is extinguished. Gil considers that a new 
and narrower interpretation of such scope would be contrary to the legal security.  
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ordered the stay of the proceeding, arguing, among others, that this court ruling entailed 

a breach of the right to access to the proceeding, which is part of the fundamental right to 

effective judicial protection of article 24(1) of the 1978 Constitution, due to the stay of 

the proceeding without conducting any essential investigation. The Audiencia Provincial 

of Bizkaia argued that this fundamental right was not violated, because: (i) the criminal 

complaint was admitted and, consequently, a criminal proceeding was instituted; (ii) the 

investigating judge conducted the investigations that were deemed necessary; and (iii) the 

plaintiff was given the opportunity to become a party to the proceeding and file motions 

and appeals.908, 909 

 

In the case on torture and ill-treatment committed by the Brigada Político-Social, the 

Audiencia Provincial of Madrid also denied a violation of the same fundamental right, 

because the court had issued a reasoned decision not to admit the criminal complaint and 

the plaintiff had the possibility of appealing.910 

 

In the discriminatory convictions of LGBT case, the Tribunal Superior de Justicia of 

Catalonia also expressly discussed this issue. The court concluded that a decision against 

the admission of the criminal complaint would not breach this fundamental right, as long 

as it issued a reasoned decision that provided a preliminary legal qualification of the facts 

that were the subject-matter of the criminal complaint, based on the description of the 

facts included therein. As the court deemed that the facts did not constitute a crime and 

because two (out of the six defendants) had died, it decided against the admission of the 

criminal complaint.911 

 

As discussed above, the de facto impunity in the cases under consideration, driven, among 

others, by the 1977 Amnesty Law, is contrary to the right to an effective remedy of articles 

2(3)(a) of the ICCPR and article 13 of the ECHR, and contrary to the procedural aspect 

of the rights of articles 2, 3 and 5 of the ECHR. Only compliance with the temporal 

competence of the HRC or the ECtHR or with the six-month rule required by the ECtHR 

                                                 
908 Audiencia Provincial de Bizkaia, Sección 2ª, auto 90212/2018, de 11 de mayo de 2018, legal grounds 
1-2. 
909 On the requirements for an amnesty to comply with the principles of equality and proportionality, see 
Juan Antonio Lascuraín, 'Los límites de la amnistía' [2011] 104ff. 
910 Audiencia Provincial de Madrid, Sección 29ª, auto 608/2018, de 28 de septiembre de 2018, legal ground 
2. 
911 Tribunal Superior de Justicia de Catalunya, auto no 5, de 21 de enero de 2019, legal ground 2. 
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would provoke the non-admission of a communication or application in respect of these 

cases. 

 

Following the case law of the ECtHR on the procedural aspect of fundamental rights, the 

Constitutional Court has, for instance, found a breach of the fundamental right of the 

plaintiff to effective judicial protection of article 24(1) of the 1978 Constitution, in 

relation to the right to physical and moral integrity of article 15 of the 1978 Constitution, 

in the case of a court ruling, ordering the stay of the proceeding instituted upon a criminal 

complaint of torture without conducting 'an exhaustive and effective judicial 

investigation', understood as not concluding the investigation until exhausting all 

reasonable, available and suitable measures of investigation to clarify the facts.912 

 

The harmony between the case law of the ECtHR and the Constitutional Court concurs 

with article 96(1) of the 1978 Constitution, in the sense that international treaties ratified 

or adhered to therefore form part of Spanish legal order, and with article 10(2) of the 1978 

Constitution, which imposes (and in case of non-compliance with this interpretation 

criteria, the fundamental right itself may be breached) an interpretation of fundamental 

rights on state bodies (including, of course, article 24(1)) in accordance with the 

interpretation of human rights treaties by the corresponding international bodies in charge 

of their interpretation and monitoring their application. Human rights treaties do not 

determine the validity, but only assist in the interpretation of the scope of human rights 

recognised in the 1978 Constitution.913 

 

Consequently, it could be argued in an appeal before the Constitutional Court that the 

continuation with the Spanish policy of de facto impunity in the cases under consideration 

is contrary to article 24(1) of the 1978 Constitution and, thus, any decision staying a 

criminal proceeding in respect of them without conducting the essential investigations 

could be regarded as contrary to article 24(1) and, therefore, null and void. However, 

given the non-compliance with the temporal competence or the six-month rule required 

                                                 
912 Tribunal Constitucional, Sala Primera, sentencia 144/2016, de 19 de septiembre; Tribunal 
Constitucional, Sala Primera, sentencia 39/2017, de 24 de abril. 
913 Luis Prieto Sanchís, 'El ordenamiento jurídico en la Constitución' (1981) 152-153; Xavier Pons Ràfols, 
'Constitución española y principios del derecho internacional' (2005) 91-92; Alejandro Saiz Arnaiz, 
'Artículo 10.2. La interpretación de los derechos fundamentales y los tratados internacionales sobre 
derechos humanos' (2009) 193-196, 201-202, 206-207; Araceli Mangas Martín, 'La recepción del derecho 
internacional por los ordenamientos internos' (2013) 257-258. 
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by the ECtHR, non-compliance with this line of interpretation could not be enforced via 

an application before the ECtHR. 
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6. The internationalisation of the 1936-1939 armed conflict. A 

possible subsumption of atrocities in crimes under 

international law 
 

6.1. Introduction 

 

The above-mentioned criminal investigation instituted in Argentina before the Juzgado 

Nacional en lo Criminal y Correccional Federal number 1 shows that the jurisdiction of 

any third state with a different conception of the principle of legality in criminal law (and 

still compliant with the minimum standards of the principle of legality set out in human 

rights treaties) may qualify the actions examined here differently, even with the direct 

application of norms of international law in force at the time of the commission of the 

conduct under investigation. It may also consider that the non-applicability of the statute 

of limitations for crimes against humanity and war crimes provided in customary 

international law or in other sources of international law in force at the time of the 

commission of the crime is directly applicable by domestic courts, or that norms 

regulating the statute of limitations are not subject to the prohibition of unfavourable 

retroactivity. Finally, courts of third states may not feel limited by any clemency measure 

adopted in the state of commission. The same occurs in case of prosecution before 

international criminal courts. 

 

Thus, the purpose of this chapter is to assess how an international criminal tribunal or the 

courts of a third state whose principle of legality admitted the direct application of 

international law would qualify the cases under consideration that occurred during the 

1936-1939 armed conflict, particularly: (i) the Paracuellos del Jarama case, which 

concerned the extrajudicial execution of prisoners in Republican territory in 1936; (ii) the 

enforced disappearances perpetrated by the rebel forces, investigated within the 1936-

1951 enforced disappearances case; and (iii) the aerial bombardments performed by the 

Aviazzione Legionaria in several municipalities of Catalonia between 1937 and 1939, as 

well as in Durango in 1937, which have been investigated within the 1937-1939 aerial 

bombardments against Barcelona case and the 1937 aerial bombardments against 

Durango case. 
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To determine the norms of international law applicable to these acts, it is necessary to 

examine (i) the type of armed conflict that took place in 1936-1939 in Spain; and (ii) the 

state of regulation of war crimes and crimes against humanity under international law in 

1936-1939.  

 

As the 1936-1939 armed conflict contributed greatly to the consolidation of the institution 

of the recognition of insurgency, when resolving question (i), this chapter also devotes 

particular attention to adherence to international humanitarian law during the armed 

conflict. 

 

6.2. Classification of the armed conflict and determination of the applicable law 

 

The first legal issue concerns the higher threshold between internal and international 

armed conflicts, given the different legal framework applicable to each case. Some 

internal armed conflicts are considered as international armed conflicts and trigger the 

application of international law that corresponds to the latter.914 The types of 

internationalised armed conflicts relevant for this study are those arising out of a 

recognition of belligerency and foreign intervention in an internal armed conflict. 

 

6.2.1. Recognition of belligerency and the 1936-1939 Spanish armed conflict 

 

6.2.1.1. The legal institution of recognition of belligerency 

 

A first type of internationalised armed conflict is an armed conflict where the recognition 

of belligerency has been granted. Recognition of belligerency consists of: 

 
'the declaration, express or implied, that hostilities waged between two communities, of 

which one is not or, possibly, both are not sovereign States, are of such character and scope 

as to entitle the parties to be treated as belligerents engaged in a war in the sense ordinarily 

attached to that term by international law.'915 

 

                                                 
914 Eve La Haye, War crimes in international armed conflicts (2008) 13-14. 
915 Hersch Lauterpacht, Recognition in International Law (1947) 175. 
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At the time, 'war' was understood as 'the contention between two or more States through 

their armed forces',916 so that civil war did not reach the status of war (or 'war in the 

technical sense of the term') in accordance with the then existing conception in 

international law.917  

 

6.2.1.1.1. Mode or form of recognition of belligerency 

 

For the mode of recognition of belligerency, I shall take, as a basis, article 4 of the 

resolution Droits et devoirs des puissances étrangères, au cas de mouvement 

insurrectionnel, envers les gouvernements établis et reconnus, qui sont aux prises avec 

l’insurrection, which was adopted by the Institut de Droit International (hereinafter 'IDI') 

on 8 September 1900 at the session of Neuchâtel (hereinafter '1900 IDI Resolution').918 

Accordingly, the recognition of belligerency may be granted either by the state where the 

civil war is taking place (identified as the 'parent state' or the 'lawful government') or by 

any foreign state.919 The recognition of belligerency must be simultaneous for both parties 

to the conflict.920 Whereas article 4(1) suggests that the authority to grant recognition of 

belligerency lies with the executive power of the recognising state,921 ROUGIER argues 

that this is a question of constitutional law that varies from state to state.922  

 

Recognition may be granted either expressly or impliedly.923 Given the severe legal 

consequences deriving from recognition of belligerency, for presuming its existence, 

                                                 
916 L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1935) 172 para 54. For a 
definition of the term 'war', see ibid 171-181 paras 53-60, and L Oppenheim and H Lauterpacht, 
International Law. A Treatise, vol 2 (1952) 201-209 paras 53-58.  
917 L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1935) 180-181 para 5. See also 
Antoine Rougier, Les guerres civiles et le droit des gens (1903) 166-167; Hans Wehberg, 'La guerre civile 
et le droit international' (1938) 41; Hans Wehberg, 'Präzedenzfälle zum spanischen Bürgerkrieg' (1938) 
287; Green Haywood Hackworth, Digest of International Law, vol 1 (1940) 161 para 30. 
918 Institut de Droit International, 'Droits et devoirs des puissances étrangères, au cas de mouvement 
insurrectionnel, envers les gouvernements établis et reconnus, qui sont aux prises avec l'insurrection' (1900) 
18 Annuaire de l'Institut de Droit International 227 (hereinafter, '1900 IDI Resolution'). 
919 1900 IDI Resolution, art 4(3). See eg George Grafton Wilson, 'Insurgency and international maritime 
law' [1907] 46. 
920 Hans Wehberg, 'Die Anerkennung als kriegführende Partei' (1937) 202. 
921 1900 IDI Resolution, art 4(1). For a conception of the executive power of the recognising state as the 
only power from which the decision on recognition of belligerency shall emanate, see Henry Wheaton and 
Richard Henry Dana, Elements of International Law (1866) para 23 fn 15, 36; Hans Wehberg, 'La guerre 
civile et le droit international' (1938) 93. 
922 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 198-202. 
923 1900 IDI Resolution, art 4(1). See L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 
1 (1937) 122-124; Hans Wehberg, 'La guerre civile et le droit international' (1938) 94-95; H A Smith, 'Some 
problems of the Spanish civil war' [1937] 21-22. 
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article 4(1) of the 1900 IDI Resolution requires that the acts of the recognising 

government 'ne laissent pas subsister de doute sur ses intentions' (do not leave any doubt 

about its intentions). The Lieber Code clearly opposes the implicit recognition of 

belligerency.924 As LAUTERPACHT points out, '[r]ecognition is primarily and essentially 

a matter of intention. Intention cannot be replaced by questionable inferences from 

conduct. Such inferences are particularly inappropriate when the general attitude of the 

state in question points to its continued determination to deny recognition.'925 This is 

understandable taking into account the acceptance of an intermediate state between 

recognition and non-recognition of belligerency, namely recognition of insurgency.926  

 

Nevertheless, an express state conduct consisting in the recognition of rights of 

belligerency makes the expression by the state of the intention to deny such rights 

unacceptable or pointless.927  

 

Scholars agree that the following acts may amount to a tacit recognition of belligerency: 

(i) any treaty entered into with the insurgents, for example an armistice or a proposal for 

mediation, because this implies recognising the legal personality of the insurgents and 

their treatment as equals;928 (ii) any act conferring a belligerent right that is inherent of or 

that necessarily implies a state of war, either to the parent state or insurgents: for example, 

a decree issued by the lawful government proclaiming a blockade on ports occupied by 

insurgents, maintained effectively in conformity with international law, orders to stop and 

visitation of foreign merchant vessels on the high seas, with seizure and confiscation of 

the vessels and their cargo, on grounds, for example, of carriage of contraband or 

assistance to the other party to the conflict;929 and (iii) a formal proclamation of 

neutrality.930  

                                                 
924 Lieber Code, arts 152-153. 
925 Hersch Lauterpacht, Recognition in International Law (1947) 371. In the same sense, see ibid 277-278, 
403; L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 1 (1937) 122 fn 3; Green 
Haywood Hackworth, Digest of International Law, vol 1 (1940) 166-167, 320, 356; Daniel P O'Connell, 
International law (1970) 153-154. 
926 See Hans Wehberg, 'La guerre civile et le droit international' (1938) 93-96; Hersch Lauterpacht, 
Recognition in International Law (1947) 277-278. 
927 Hans Wehberg, 'La guerre civile et le droit international' (1938) 96; Erik Castrén, Civil war (1966) 149.  
928 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 204, 210; Erik Castrén, Civil war (1966) 
147-148. 
929 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 204-206, 210; Hans Wehberg, 'La guerre 
civile et le droit international' (1938) 94, 96; Erik Castrén, Civil war (1966) 147. 
930 Hersch Lauterpacht, Recognition in International Law (1947) 403-405. 



235 

 

 

Scholars agree that the following acts do not amount to a tacit recognition of belligerency: 

(i) deals for exchange of prisoners of war entered into by the chiefs of both armies, which 

only occur in a war that is regularly conducted;931 (ii) closing ports under the control of 

the legitimate government, because international law does not grant the right to seize 

foreign vessels that breach the closure of the port;932 (iii) orders issued by the generals of 

the army of the legitimate government to apply certain norms of international 

humanitarian law to insurgents and addressing requests to insurgents to observe such 

norms on grounds of humanity, as these measures may be regarded as a sort of 'the 

common law of humanity, which must apply always and everywhere, even where no other 

rule is recognized';933 (iv) official contact, through agents, consuls or diplomatic 

representatives, with the insurgent government, while withholding recognition; and (v) 

that a third state voluntarily imposes some of the restraints of neutrality upon itself and 

its subjects, while withholding recognition.934 

 

6.2.1.1.2. Conditions for granting recognition of belligerency 

 

Whereas the parent state has the right to grant recognition of belligerency without the 

need for insurgents to fulfil any condition,935 third states have to make sure that insurgents 

fulfil the following cumulative conditions beforehand: 

 
'Third powers shall not recognise the rebellious party as a belligerent:  

1. If it has not conquered a distinct territorial existence through the possession of a specific 

part of the national territory.  

2. If it has not brought together the elements of a regular government which in fact exercises 

the apparent rights of sovereignty over that part of the territory.  

                                                 
931 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 204, 207-209; Erik Castrén, Civil war 
(1966) 148. 
932 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 205-206. 
933 ibid 207-210. Author's translation. See also 1900 IDI Resolution, art 4(2); Erik Castrén, Civil war (1966) 
148-149.  
934 Hersch Lauterpacht, Recognition in International Law (1947) 403-405. 
935 Hans Wehberg, 'La guerre civile et le droit international' (1938) 92; Hersch Lauterpacht, Recognition in 
International Law (1947) 193-194; L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 
(1952) 249 fn 4; Robert Zischg, Nicht-internationaler bewaffneter Konflikt und Völkerrect. Zur Zulässigkeit 
der Unterstützung der Konfliktparteien durch dritte Staaten (1996) 50. 
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3. If the struggle is not conducted on its behalf by organised troops, subject to military 

discipline and in accordance with the laws and customs of war.'936 

 

In the absence of these conditions, recognition of belligerency would amount to premature 

recognition, which may constitute unlawful intervention in the inner affairs of the parent 

state, an international wrong that leads to reparation.937 

 

Scholars generally agreed with these minimum conditions.938 Nevertheless, most of them 

required the concurrence of an additional fourth condition, ie 'necessity', in the sense that 

a third state was only authorised to grant rights of belligerency, if its own rights and 

interests were affected by hostilities. Otherwise, recognition would constitute, according 

to this view, an inamical act with regard to the lawful government.939 However, it was 

also pointed out that the scholars that supported the concurrence of this fourth condition 

were following the academic authority of DANA, who was highly influenced by his 

understanding that the recognition of belligerency granted to the Confederate States by 

Great Britain in 1861 had been unlawful.940 

                                                 
936 1900 IDI Resolution, art 8. Author's translation. 
937 Henry Wheaton and Richard Henry Dana, Elements of International Law (1866) para 23 fn 15, 36-37; 
Antoine Rougier, Les guerres civiles et le droit des gens (1903) 406-407; John Bassett Moore, A Digest of 
International Law (1906) 73; Hersch Lauterpacht, Recognition in International Law (1947) 176, para 56; 
L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1952) 249-250 para 76; L 
Oppenheim and H Lauterpacht, International Law. A Treatise, vol 1 (1955) 128. On this question, see also 
H A Smith, 'Some problems of the Spanish civil war' [1937] 18; Erik Castrén, Civil war (1966) 182-184. 
938 See eg Henry Wheaton and Richard Henry Dana, Elements of International Law (1866) 35 para 23 fn 
15 (footnote to section 23 entitled 'Recognition of Belligerency' by Dana); Antoine Rougier, Les guerres 
civiles et le droit des gens (1903) 384-395; Charles G Fenwick, International Law (1924) 108; L 
Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1935) 205 para 76; L Oppenheim and 
H Lauterpacht, International Law. A Treatise, vol 1 (1937) 125-126; Friedrich August Freiherr von der 
Heydte, Völkerrecht. Ein Lehrbuch (1958) 195; Friedrich August Freiherr von der Heydte, Völkerrecht. Ein 
Lehrbuch (1960) 264-265; Charles G Fenwick, International Law (1965) 166; Erik Castrén, Civil war 
(1966) 177-182; Hersch Lauterpacht, International law. Being the collected papers of Hersch Lauterpacht 
(1970) 330; Richard A Falk, 'Introduction' (1971) 11; Felix Rajower, Das Recht des bewaffneten nicht-
internationalen Konflikts seit 1949 (1990) 4. 
939 See eg Henry Wheaton and Richard Henry Dana, Elements of International Law (1866) 34-35 para 23 
fn 15 (footnote to section 23 entitled 'Recognition of Belligerency' by Dana); Antoine Rougier, Les guerres 
civiles et le droit des gens (1903) 384-386; A Berriedale, Wheaton's Elements of International Law, vol 1 
(1929) 61-62; Arnold D McNair, 'The Law Relating to the Civil War in Spain' (1937) 475-476; Hans 
Wehberg, 'La guerre civile et le droit international' (1938) 88-89; Hersch Lauterpacht, Recognition in 
International Law (1947) 175-176; L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 
(1952) 249-250, para 76; Charles G Fenwick, International Law (1965) 201-202; Robert Zischg, Nicht-
internationaler bewaffneter Konflikt und Völkerrect. Zur Zulässigkeit der Unterstützung der 
Konfliktparteien durch dritte Staaten (1996) 50-51. 
940 Hans Wehberg, 'La guerre civile et le droit international' (1938) 90. Despite having been the requirement 
of 'necessity' included in a previous draft of the 1900 IDI Resolution, it was dismissed by a great majority 
(ibid 90 fn 2; Antoine Rougier, Les guerres civiles et le droit des gens (1903) 385 fn 2). For arguments 
against the requirement of 'necessity', see Erik Castrén, Civil war (1966) 179-180. 
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In light of articles 4(3) and 5(1) of the 1900 IDI Resolution, the determination of whether 

the conditions for a recognition of belligerency concur lies within the independence of 

the recognising third state. The recognising third state is only subject to the principles of 

good faith and loyalty and, as said above, a premature recognition of insurgents as 

belligerents may result in its liability under international law.941 

 

6.2.1.1.3. Discretionary or mandatory character of the granting of recognition of 

belligerency 

 

In the case of concurrence of the above-mentioned conditions for a foreign state to 

concede recognition of belligerency lawfully, the question to determine is whether such 

granting is mandatory or facultative, whether insurgents have a right to that recognition, 

implying a corresponding duty of foreign states and the parent state. 

 

The majority of scholars considered that conceding belligerent recognition either by the 

parent state or by a foreign state was always discretionary, on account of considerations 

of policy. As such, the existence of the above-mentioned three conditions did not imply 

any obligation of recognition.942 This position coincides with the view of the IDI, as 

expressed in article 4(1), that says that the parent State 'peut reconnaître' (may recognise), 

article 5(1), that indicates that foreign states do not have to grant recognition to insurgents 

simply because the parent state did so, and article 9 of the 1900 IDI Resolution, that 

provides that foreign states may withdraw the recognition granted at any time. 

 

                                                 
941 Hans Wehberg, 'La guerre civile et le droit international' (1938) 93. 
942 Referring to the relationship between the lawful government and insurgents, see Antoine Rougier, Les 
guerres civiles et le droit des gens (1903) 211; Erik Castrén, Civil war (1966) 98-99, 140-143. Referring to 
the relationship between the belligerent parties and foreign states, see Antoine Rougier, ibid 377-384; 
Arnold D McNair, 'The Law Relating to the Civil War in Spain' (1937) 478-483; Vernon O'Rourke, 
'Recognition of belligerency and the Spanish war' (1937) 401-402; H A Smith, 'Some problems of the 
Spanish civil war' [1937] 22-23; G Balladore Pallieri, 'Quelques aspects juridiques de la non-intervention 
en Espagne' (1937) 286-291; Philip C Jessup, 'The Spanish rebellion and international law' (1936) 260; 
Norman Judson Padelford, International law and diplomacy in the Spanish civil strife (1939) 23-24; Green 
Haywood Hackworth, Digest of International Law, vol 1 (1940) 319, 161; Friedrich August Freiherr von 
der Heydte, Völkerrecht. Ein Lehrbuch (1958) 196; Charles G Fenwick, International Law (1965) 165-166, 
201-202; Felix Rajower, Das Recht des bewaffneten nicht-internationalen Konflikts seit 1949 (1990) 4-5. 
See also Hans Wehberg, 'La guerre civile et le droit international' (1938) 108-111 (Wehberg admits that de 
lege lata, recognition is discretionary, but argues, as a proposal de lege ferenda, in favour of recognizing to 
insurgents, when they fulfil the conditions of art 8 of the 1900 IDI Resolution, the right of being recognised 
as belligerents). 
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The facultative character of the granting of recognition of belligerency has been based on 

the following arguments: (i) belligerent recognition is generally considered to have 

constitutive character, rather than a declarative one, since insurgents are granted an 

international status concerning the applicability of international humanitarian law;943 (ii) 

the possibility to withdraw recognition without the need to justify a change of 

circumstances;944 (iii) state souveraignty (where insurgency belongs to the internal 

matters of the parent state) implies that every state is free to recognise belligerency and, 

once recognised, stay neutral or intervene in favour of one of the belligerents;945 (iv) 

common article 3 of the 1949 Geneva Conventions only obliges each party to the armed 

conflict, which is not of an international nature, to apply 'as a minimum' several 

provisions, which, by definition, are only some of the provisions applicable to recognised 

belligerents, whereas it only invites the parties to the conflict to a more extensive 

application of international humanitarian law;946 (iv) the poor state practice in favour of 

a right to recognition and the more robust state practice for a discretionary recognition. 

Numerous precedents indicate that in the course of civil wars, despite the insurgents 

meeting the above-mentioned conditions, there was no recognition.947 

 

The minority of scholars in favour of the existence of a right of insurgents to recognition 

of belligerency and a corresponding duty of foreign states to grant it, once insurgents 

satisfied the above-mentioned three factual conditions of belligerency, used the following 

arguments: (i) civil wars are not facts prohibited by international law, and once the 

conditions regarded as imposing or justifying recognition of belligerency concur, 

recognition of belligerency shall follow,948 although before the declaration of recognition, 

they shall not exercise belligerent rights, and insurgents can only invoke their right in the 

                                                 
943 Hans Wehberg, 'La guerre civile et le droit international' (1938) 111 (Wehberg describes this as the 
situation of de lege lata); Erik Castrén, Civil war (1966) 140-141; Felix Rajower, Das Recht des 
bewaffneten nicht-internationalen Konflikts seit 1949 (1990) 4-5.  
944 See Hans Wehberg, 'La guerre civile et le droit international' (1938) 102. 
945 See Antoine Rougier, Les guerres civiles et le droit des gens (1903) 211, 214-215; Louis Le Fur, 'La 
Guerre d'Espagne et le Droit' (1937) 354-355; Erik Castrén, Civil war (1966) 140. 
946 See Erik Castrén, Civil war (1966) 98-99, 99 fn 1, 143-144. 
947 Arnold D McNair, 'The Law Relating to the Civil War in Spain' (1937) 478-483; Hans Wehberg, 'Die 
Anerkennung als kriegführende Partei' (1937) 201-202; H A Smith, 'Some problems of the Spanish civil 
war' [1937] 24; Hans Wehberg, 'La guerre civile et le droit international' (1938) 103-108; the opinion of 
Lauterpacht in favour of the existence of a legal duty to grant it is not justified by his description of the 
practice of states (mainly the British and the US practice) in the matter of recognition of belligerency in 
Hersch Lauterpacht, Recognition in International Law (1947) 176-185, but in ibid 186, he cites three 
precedents that support the idea of the right of insurgents to recognition of belligerency. 
948 Hersch Lauterpacht, Recognition in International Law (1947) 175-176, 184-185. See also Hans 
Wehberg, 'La guerre civile et le droit international' (1938) 110. 
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form of a claim for damages against the non-recognising third state, after they have 

achieved the status of a recognised government;949 (ii) the refusal by third states to 

recognise insurgents as belligerents, and the consequent continuous support only provided 

to the lawful government, may equal to intervention in the affairs of the parent state and 

violate the right to self-determination of the people of the parent state, since it prevents 

the population from determining the result of the armed conflict, and thus the nature and 

form of their government, and the political fate of the parent state;950 (iii) the condition 

of concurrence of interest or necessity does not mean that the recognising state only 

regards its own interests as criteria for deciding on recognition, but that it needs to 

redefine its position and its relations regarding the contending parties;951 (iv) state 

practice;952 (v) in the case where the necessary conditions for granting recognition of 

belligerency exist, insurgents have been granted recognition of insurgency, implying the 

treatment of the contending parties in many respects as belligerents, on a footing of 

equality;953 (vi) since the mid-eighteenth century, it was customary law that both parties 

to a civil war had to observe the common laws of war, in particular, they had to treat the 

persons taking no part in hostilities humanely. This custom would have been codified in 

article 3 of the 1949 Geneva Conventions.954  

 

Even this minority of scholars did not hold that the lawful government had a duty under 

international law to grant recognition of belligerency to the insurgents who satified the 

above-mentioned features of belligerency.  

 

Despite these two conceptions regarding the legal character of the institution of 

recognition of belligerency, their difference may, in practice, be insignificant, since the 

legal treatment of the situation of insurgency depended, in any case, on the discretionary 

                                                 
949 Hersch Lauterpacht, Recognition in International Law (1947) 236-238. 
950 Georges Scelle, 'La guerre civile espagnole et le droit des gens' (1938) 271; Hersch Lauterpacht, 
Recognition in International Law (1947) 228-230, 233.  
951Hersch Lauterpacht, Recognition in International Law (1947) 239-240. 
952 ibid 176-193, 202-226, in his analysis of the practice of states in the matter of recognition of belligerency, 
mainly the British and US practice, he does not provide evidence that supports his thesis. In my opinion, 
the state practice that Lauterpacht cites tends to demonstrate the evolution of the state practice towards an 
intermediate state between recognition and non-recognition, namely, the recognition of insurgency.  
953 ibid 236-238. 
954 Ann Van Wynen Thomas and A J Thomas, 'International legal aspects of the civil war in Spain, 1936-39' 
(1971) 121. 
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appraisal by states of the extent to which insurgents satisfied the above-mentioned factual 

conditions for recognition.955 

 

6.2.1.1.4. Legal consequences of recognition of belligerency 

 

Recognition of belligerency may be granted by the parent state or foreign states, with both 

recognitions being autonomous and with only inter partes effects: if recognition is 

granted by a third state, this recognition only affects the relations between the recognising 

state and the contending parties; if recognition is only granted by the parent state, the 

legal effects of such recognition are limited to the relationship between the contending 

parties.956 

 

Scholars generally agreed on the scope of the legal consequences of recognition of 

belligerency.957 Recognition of belligerency transformed, vis-à-vis the recognising 

states958 and exclusively with regard to the conduct of hostilities, the legal status of 

                                                 
955 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 212; Georges Scelle, 'La reconnaissance 
des insurgés et la guerre espagnole' (1937) 67-68; Hersch Lauterpacht, Recognition in International Law 
(1947) 186, 199; Erik Castrén, Civil war (1966) 141.  
956 See 1900 IDI Resolution, art 5(1)-(2); Antoine Rougier, Les guerres civiles et le droit des gens (1903) 
403-404; Arnold D McNair, 'The Law Relating to the Civil War in Spain' (1937) 476-477; Hans Wehberg, 
'La guerre civile et le droit international' (1938) 97-98; Norman Judson Padelford, International law and 
diplomacy in the Spanish civil strife (1939) 8; Hersch Lauterpacht, Recognition in International Law (1947) 
246-247; Erik Castrén, Civil war (1966) 170. 
957 See eg Henry Wheaton and Richard Henry Dana, Elements of International Law (1866) para 23 fn 15, 
35-37; Antoine Rougier, Les guerres civiles et le droit des gens (1903) 197, 216-231, 372-374, 398, 411-
413, 416-420, 423-432, 435-436; Fenwick, International Law (1924) 108-109; A Berriedale Keith, 
Wheaton's Elements of International Law, vol 1 (1929) 61-62; Georges Scelle, 'La reconnaissance des 
insurgés et la guerre espagnole' (1937) 68; Philip C Jessup, 'The Spanish rebellion and international law' 
(1936) 272-273; H A Smith, 'Some problems of the Spanish civil war' [1937] 22-25; Arnold D McNair, 
'The Law Relating to the Civil War in Spain' (1937) 476-477; Hans Wehberg, 'Die Anerkennung als 
kriegführende Partei' (1937) 202; Hans Wehberg, 'La guerre civile et le droit international' (1938) 41-42, 
98-101; Georges Scelle, 'Die Nichteinmischung im spanischen Bürgerkrieg' (1937/1938) 69-74; Norman 
Judson Padelford, International law and diplomacy in the Spanish civil strife (1939) 7-8, 7 fn 20; Green 
Haywook Hackworth, Digest of International Law, vol 7 (1943) 352-353; L Oppenheim and H Lauterpacht, 
International Law. A Treatise, vol 2 (1952) 210-212, 667; 670-671; Friedrich August Freiherr von der 
Heydte, Völkerrecht. Ein Lehrbuch (1958) 195-196; Friedrich August Freiherr von der Heydte, Völkerrecht. 
Ein Lehrbuch (1960) 125-126, 265-266; Erik Castrén, Civil war (1966) 185-187; Ann Van Wynen Thomas 
and A J Thomas, 'International legal aspects of the civil war in Spain, 1936-39' (1971) 141; Antonio Cassese, 
'The Spanish civil war and the develpment of customary law concerning internal armed conflict' (1975) 
287; Robert Jennings and Arthur Watts, Oppenheim's International Law, vol 1 (1992) 165; Robert Zischg, 
Nicht-internationaler bewaffneter Konflikt und Völkerrecht. Zur Zulässigkeit der Unterstützung der 
Konfliktparteien durch dritte Staaten (1996) 52; Yair M Lootsteen, 'The concept of belligerency in 
international law' (2000) 109-110. 
958 See Antoine Rougier, Les guerres civiles et le droit des gens (1903) 223-231, where the scholar explains 
that there was no controversy with regard to the exercise of the rights of belligerency in the relations 
between the ‘belligerent community’ and the parent state. However, the relations between the ‘belligerent 
community’ and third states could be ruled by two principles: either by the principle res inter alios acta 
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insurgents into a sui generis provisional subject of international law, that could be called 

'belligerent community',959 entitled to the rights and obligations of a sovereign state 

participating in war (namely international armed conflict). 

 

As a result of recognition, insurgents and the parent state would become entitled to the 

rights and duties attached by international law to belligerents conducting war.960 Thus, 

international conventions regulating ius in bello would apply, as long as the parent state 

was a party to them, and only if the recognised insurgents formally agreed to apply these 

conventions. Otherwise, only the norms of customary international law of war would 

apply between the contending parties and with regard to the recognising third state. 

Accordingly, the contending parties would also be obliged to observe international law of 

war concerning maritime war (eg the right to visit and search at sea, the right to seize and 

confiscate contraband goods, and the maintenance of blockades).961 At the same time, 

recognition would bring into play the duties of neutrality for the recognising third state, 

concerning the relationship between the contending parties and the third state.962 A breach 

of the duties of neutrality, a partial attitude regarding any of the contending parties, could 

constitute an act of war or aggression, justifying the appropriate reactions of the injured 

party. 

 

6.2.1.2. Recognition of insurgency 

 

Domestic criminal law was the weapon used by the lawful government to repress civil 

strife and armed rebellion, and, as such, it was the legal framework applicable to 

hostilities. Without having given recognition of belligerency, the rebellion remained an 

internal matter of the parent state and rebels could be treated as criminals. Captured rebels 

did not enjoy the status of prisoners of war and could be prosecuted and punished for 

offences against state security or any other offence (eg any act of violence) committed 

                                                 
aliis nec nocere nec prodesse potest, claiming that the recognition granted by the parent state would not 
have consequences for the third state; or by claiming that, when the parent state recognised belligerency of 
the insurgents, no third state could invoke this principle, but third states had only to respect the exercise by 
the contenting parties of their rights of belligerency, without implying this their declaration of neutrality. 
959 ibid 222. 
960 1900 IDI Resolution, art 6. 
961 ibid art 5(2). 
962 ibid art 7. 
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during hostilities. The police or armed forces used by the lawful government to repress 

the rebellion did not have the legal duty to observe international law of war.963  

 

As discussed above, from the viewpoint of international law, before the recognition of 

belligerency, there were not two contending parties within the meaning of international 

law, but only the parent state enjoyed the status of legal subject of international law. This 

resulted in an obvious situation of legal inequality. Moreover, neither the lawful 

government nor the rebels were entitled to the rights and duties of belligerency, so they 

were not allowed to use the means accorded to belligerents in war under international law. 

 

However, the evolving international law (in any case, decades before 1936) created the 

intermediate stage of recognition of insurgency,964originating in America and due to the 

disuse of the institution of recognition of belligerency, in light of the unwillingness of the 

parent state and of third states to grant belligerent rights to insurgents.965  

 

Admission of the fact of insurgency could either be made by the government of the parent 

state or by foreign states, and be accompanied by taking measures that did not amount to 

recognition of belligerency.966 It referred to situations where the above-mentioned 

conditions for recognition of belligerency existed only partly, or wholly, but for any 

reason recognition of belligerency had not been granted.967 

 

                                                 
963 See Antoine Rougier, Les guerres civiles et le droit des gens (1903) 167-191; A Berriedale Keith, 
Wheaton's Elements of International Law, vol 1 (1929) 61-62; Georges Scelle, 'La guerre civile espagnole 
et le droit des gens' (1938) 266-274; Hans Wehberg, 'La guerre civile et le droit international' (1938) 41-
42; Erik Castrén, Civil war (1966) 97-99; Antonio Cassese, 'The Spanish civil war and the develpment of 
customary law concerning internal armed conflict' (1975) 287-288. 
964 See George Grafton Wilson, Lectures delivered at the Naval War College, Newport, Rohde Island, 
August 1900 (1900) 3; 166 U.S. 1, 17 S.Ct. 495 (1 March 1897), p 12; George Grafton Wilson, 'Insurgency 
and international maritime law' [1907] 49; Arnold D McNair, 'The Law Relating to the Civil War in Spain' 
[1937] 484; L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 1 (1937) 138, fn. 2; Hans 
Wehberg, 'Präzedenzfälle zum spanischen Bürgerkrieg' (1938) 287; Hans Wehberg, 'La guerre civile et le 
droit international' (1938) 42, 61, 101; Hersch Lauterpacht, Recognition in International Law (1947) 403-
405. 
965 Michel Veuthey, 'Les conflits armes de caractere non international et le droit humanitaire' (1975) 207-
208. 
966 L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 1 (1937) 137-138; Norman Judson 
Padelford, International law and diplomacy in the Spanish civil strife (1939) 1-4. 
967 Michel Veuthey, 'Les conflits armes de caractere non international et le droit humanitaire' (1975) 207-
208.  
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Agreeing with WILSON’s observation that the practice of the treatment of rebels 

following admission of a status of insurgency had been very heterogeneous,968 

LAUTERPACHT noted the impossibility of pre-determining the legal consequences 

deriving from the recognition of the status of insurgency. The legal implications of the 

admission of insurgency could only go so far as expressly conceded or agreed upon.969 

Despite the difficulty in formulating a catalogue of rights and duties deriving from the 

recognition of rebels as insurgents, an attempt to identify the most relevant features of 

recognition of insurgency is undertaken in the next sections. It was article 3 common to 

the 1949 Geneva Conventions that consecrated the legal institution of recognition of 

insurgency, linked to a material concept of civil war.970 

 

6.2.1.2.1. Non-intervention, instead of neutrality  

 

At the time of the 1936-1939 Spanish armed conflict, the question of assistance to 'parties' 

of insurgency could be divided into two subquestions: (i) intervention in favour of rebels 

or insurgents; and (ii) intervention in favour of the lawful government.  

 

With regard to the first question, scholars unanimously agreed that preemptive 

recognition of belligerency by a foreign state and any type of assistance provided by a 

foreign state in favour of insurgents whose recognition of belligerency had not been 

granted may constitute unlawful intervention in the internal affairs of the parent state or 

aggression against the parent state. Following recognition of belligerency, as said above, 

                                                 
968 George Grafton Wilson, Lectures delivered at the Naval War College, Newport, Rohde Island, August 
1900 (1900) 6. Also in George Grafton Wilson, 'Insurgency and international maritime law' [1907] 51. 
969 Hersch Lauterpacht, Recognition in International Law (1947) 276-278, see also 270-271; Friedrich 
August Freiherr von der Heydte, Völkerrecht. Ein Lehrbuch (1958) 196-197; Hersch Lauterpacht, 
International law. Being the collected papers of Hersch Lauterpacht (1970) 335-336; Michel Veuthey, 'Les 
conflits armes de caractere non international et le droit humanitaire' (1975) 208. 
970 Michel Veuthey, 'Les conflits armes de caractere non international et le droit humanitaire' (1975) 208. 
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the law of neutrality would apply.971 Article 2 of the 1900 IDI Resolution reflected this 

position of consensus.972 

 

With regard to the second question, there were two opposite approaches.973 A majority of 

scholars considered that, before recognition of belligerency, the support granted by a 

foreign state to the lawful government for fighting insurgency constituted no breach of 

international law against the parent state. This foreign support was optional, ie the foreign 

state was not legally bound to, but only entitled to assist, and could choose whether to 

exercise this right (eg GARNER;974 MCNAIR;975 SCELLE;976 WEHBERG –when no 

conditions for recognition of belligerency were satisfied-;977 ZISCHG;978 and 

THOMAS979). This approach is also reflected in the 1900 IDI Resolution, by means of an 

a contrario reading of article 7, as well as by the statement of article 1 that international 

law imposed obligations to foreign states only vis-à-vis the lawful government, but not 

vis-à-vis insurgents, and article 2, which established that the '[d]evoirs des Puissances 

étrangères envers le gouvernement qui combat une insurrection' (duties of foreign powers 

towards the government fighting an insurrection) concerned solely the prohibition to 

interfere, with no active duty to protect or assist. 

                                                 
971 See eg Antoine Rougier, Les guerres civiles et le droit des gens (1903) 26-28; Arnold D McNair, 'The 
Law Relating to the Civil War in Spain' (1937) 472, 491, 497-498; Hans Wehberg, 'La guerre civile et le 
droit international' (1938) 53-61; Georges Scelle, 'Die Nichteinmischung im spanischen Bürgerkrieg' 
(1937/1938) 69-70; Georges Scelle, 'La guerre civile espagnole et le droit des gens [1939] 222-228, [1938] 
272-273; Georges Scelle, 'La reconnaissance des insurgés et la guerre espagnole' (1937) 67; Robert Zischg, 
Nicht-internationaler bewaffneter Konflikt und Völkerrect. Zur Zulässigkeit der Unterstützung der 
Konfliktparteien durch dritte Staaten 1996) 45-48, 56-58; Ann Van Wynen Thomas and A J Thomas, 
'International legal aspects of the civil war in Spain, 1936-39' (1971) 142; James W Garner, 'Questions of 
international law in the Spanish civil war' (1937) 67-68. See also Felix Rajower, Das Recht des bewaffneten 
nicht-internationalen Konflikts seit 1949 (1990) 109-110 (Rajower established that this principle of non-
intervention never achieved the category of customary international norm due to the lack of uniform state 
practice).  
972 See 1900 IDI Resolution, art 2(1-3). See also Lieber Code, art 152;Convention on Duties and Rights of 
States in the Event of Civil Strife (adopted 20 February 1928, entered into force 21 May 1929) OAS Treaty 
Series 7 (hereinafter '1928 Havana Convention') art 1; Pact of the League of Arab States (adopted 22 March 
1945, entered into force 10 May 1945) 70 UNTS 237 art 8; Charter of the Organization of American States 
(adopted 30 April 1948, entered into force 13 December 1951) 119 UNTS 47 arts 15, 17. 
973 See Friedrich August Freiherr von der Heydte, Völkerrecht. Ein Lehrbuch (1958) 196; Edwin Brown 
Firmage, 'Summary and interpretation' (1971) 405. 
974 See James W Garner, 'Questions of international law in the Spanish civil war' (1937) 68-69. 
975 See Arnold D McNair, 'The Law Relating to the Civil War in Spain' [1937] 472-474, 491, 497-498. 
976 See Georges Scelle, 'La guerre civile espagonele et le droit des gens' [1939] 222-228, [1938] 272-273. 
977 See Hans Wehberg, 'La guerre civile et le droit international' (1938) 55, 57, 60-61. 
978 See Robert Zischg, Nicht-internationaler bewaffneter Konflikt und Völkerrect. Zur Zulässigkeit der 
Unterstützung der Konfliktparteien durch dritte Staaten (1996) 45-48, 56-58, 71-84 (he argued that state 
practice contradicted this principle of absolute non-intervention). 
979 See Ann Van Wynen Thomas and A J Thomas, 'International legal aspects of the civil war in Spain, 
1936-39' (1971) 141-142. 
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Only a minority of scholars held that, even before the granting of belligerent recognition, 

neither the support granted to insurgents nor the support granted to the lawful government 

was in accordance with international law. The scholars holding this view differed 

concerning the moment from which absolute non-intervention would become applicable. 

For ROUGIER, it was from the beginning of hostilities;980 for WEHBERG981 and 

LAUTERPACHT,982 when all or most of the conditions for granting recognition of 

belligerency, as reflected in article 8 of the 1900 IDI Resolution, were satisfied. 

 

6.2.1.2.2. De facto exercise of some rights of belligerency 

 

Prior to recognition of belligerency, rebels and the lawful government were not entitled 

to the exercise of belligerent rights. In this regard, the DANA’s 15th note at the 1866 

edition of Wheaton’s Elements of International Law summarised the rules on the conduct 

of hostilities applicable to a situation of non-recognised belligerency, stressing the fact 

that insurgents and the lawful government were not entitled to the exercise of any 

belligerent right: the commissioned cruisers of either contending party could stop, search, 

seize and capture foreign merchant vessels, and such foreign vessels did not have to 

submit to adjudication by a prize court; the foreign war ships could attack and capture the 

vessel that persisted in that attempt; the parent state could not institute a blockade of 

insurgent ports, and vis-à-vis any attempt in that direction, foreign nations could continue 

their commercial relations with the parent state and not respect the closing of insurgent 

ports; the insurgent ships may be treated by foreign citizens and officials at sea and in 

                                                 
980 See Antoine Rougier, Les guerres civiles et le droit des gens (1903) 26-28, 327-328, 346-370 (Rougier 
argued that in light of the duty of third states to respect the souveraignty of the state suffering insurrection, 
third states had the duty not to intervene, unless in case of legitimate intervention (ie when the security of 
the third state was directly threatened by the civil war; or when its essential rights were violated; or when 
its nationals were ill-treated); however, he acknowledged that the idea of non-intervention was not reflected 
in positive international law and was still controversial).  
981 See Hans Wehberg, 'La guerre civile et le droit international' (1938) 55, 57, 60-61 (Wehberg argued that 
civil wars were not prohibited by international law and, thus, that taking sides for the lawful government 
would already amount to interference in the internal affairs of the parent state, contrary to international law, 
but he admitted that the law was in the making). 
982 See Hersch Lauterpacht, Recognition in International Law (1947) 230-233, 279 (Lauterpacht agreed 
that, before recognition of belligerency, the lawful government was entitled to privileged treatment, limited 
to the importation of arms and ammunition, to the duty not to grant to insurgents premature recognition as 
a government, and not to permit foreign territory to become a basis of operations against the lawful 
government, but further advantages amounted to intervention, and that unless stipulated by treaty, the 
lawful government was not entitled to unlimited supply of ammunition and foreign states were not bound 
to permit the supply of ammunition for the lawful government, and even the applicability of any such a 
treaty could be suspended in light of the new circumstances of civil war). 
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port as pirates; the norms on carrying of contraband or military personnel would not 

apply; and insurgents were not allowed to obtain loans, military and naval material, or 

enlist men abroad.983  

 

Since DANA’s publication in 1866‚ international law was regarded as having evolved in 

the direction of admitting a status of insurgency, with consequences attached to this 

factual status. State practice showed in situations of an admitted status of insurgency that 

foreign states acquiesced to certain measures, de facto equal to some belligerent rights, 

exercised by any of the contending parties, as long as the scope of such measures was 

limited to the territory under their control (on land and territorial waters). Insurgents were 

not necessarily treated as pirates by foreign states, so long as insurgents did not interfere 

with the rights of the third state and its nationals. 

 

In this sense, ROUGIER declared that the lawful government only had the right to close 

ports effectively, in fact and by law, under its territorial souveraignty, since the remaining 

state territory was in practice under the authority of insurgents and such right to close 

ports held by insurgents would not be enforceable. Accordingly, vessels of third states 

could not be found responsible under international law for having entered a port that was 

never de facto closed, in light of the principle of effective blockade.984 

 

MCNAIR agreed with these views, and stressed that state practice showed that a foreign 

state, having only admitted the fact of insurgency, would protect its nationals and 

nationals' property against any belligerent right exercised by any contending party outside 

the territory under the control of the concerned contending party. For instance, a foreign 

                                                 
983 Henry Wheaton and Richard Henry Dana, Elements of International Law (1866) 35-36, para 23 fn 15 
(Dana’s Note). See also George Grafton Wilson, Insurgency. Lectures delivered at the Naval War College, 
Newport, Rohde Island, August 1900 (1900) 13-17; 1900 IDI Resolution, art 5(2) (with regard to the non-
obligation of foreign states to respect the blockades instituted by insurgents on the coast occupied by the 
lawful government). 
984 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 298-303, 302 fn 1, 308, 311-312. See 
ibid 298, for a distinction between the right of any state to close its ports in time of peace or in time of war 
and the proclamation of a blockade, constituting the latter a right of belligerency, whereas the closure of 
ports constitutes the right of any state by virtue of its territorial souveraignty. The infringement of both 
measures does not entail the same legal consequences: it was contrary to international law to seize the 
foreign vessel and its cargo for breaching a decree of closure. See also George Grafton Wilson, Insurgency. 
Lectures delivered at the Naval War College, Newport, Rohde Island, August 1900 (1900) 16. For the 
meaning of the principle of effective blockade, see Green Haywood Hackworth, Digest of International 
Law, vol 1 (1940) 359-360, quoting several declarations concerning the US, which require: (i) a naval force 
able to maintain an effective blockade; and (ii) the duly proclamation and maintenance of such a blockade. 



247 

 

state would protect its merchant ships on the high seas from the exercise of any belligerent 

right by the contending parties. The state practice showed that, once the foreign ship 

entered the boundary of territorial waters, foreign states acquiesced in the exercise by the 

contending party in control of such territory of measures provided in domestic law against 

the nationals and nationals' property of such foreign state. MCNAIR shared the views of 

ROUGIER concerning the closure of ports, arguing that the law and practice showed that 

such measure was only enforceable, if ports were in fact in the hands of the party declaring 

the closure. MCNAIR admitted that in 1937 international law on this matter was still in 

the making.985 

 

In the same sense, third states were not bound by the decrees of the parent state, declaring 

insurgents to be pirates or criminals.986 The general treatment of insurgent vessels by third 

states was non-intervention, as described above. So long as unrecognised insurgents 

refrained from interfering with foreign ships, third states could not treat them as pirates. 

In cases of grave interference (eg murder of persons or destruction of property on board), 

the injured third state would certainly apply the customary international law on piracy to 

them.987 

 

6.2.1.2.3. Humanitarian application of international law  

 

Whereas article 3 of the 1900 IDI Resolution provided that the parent state 'in its armed 

defence against this insurrection, it applies (…) repressive measures', article 4(2) 

provided that the parent state may also 'apply to insurgents, because of a sense of 

humanity, certain laws of war'.988 The Lieber Code also provided the total or partial 

                                                 
985 Arnold D McNair, 'The Law Relating to the Civil War in Spain' (1937) 484-490. In the same sense, 
Hans Wehberg, 'La guerre civile et le droit international' (1938) 50-53; Padelford, International law and 
diplomacy in the Spanish civil strife (1939) 25. 
986 See 1928 Havana Convention, arts 2-3; George Grafton Wilson, Insurgency. Lectures delivered at the 
Naval War College, Newport, Rohde Island, August 1900 (1900) 16. 
987 See George Grafton Wilson, Insurgency. Lectures delivered at the Naval War College, Newport, Rohde 
Island, August 1900 (1900) 13-17; Antoine Rougier, Les guerres civiles et le droit des gens (1903) 296-
298, 298 fn 1, 307-308, 385-387; A Berriedale Keith, Wheaton's Elements of International Law, vol 1 
(1929) 51-52; Raoul Genet, 'The charge of piracy in the Spanish civil war' (1938); Hans Wehberg, 'La 
guerre civile et le droit international' (1938) 42-46; L Oppenheim and H Lauterpacht, International Law. A 
Treatise, vol 1 (1937) para 272, 485-487, para 277, 491; Arnold D McNair, 'The Law Relating to the Civil 
War in Spain' [1937] 484-490; Norman Judson Padelford, International law and diplomacy in the Spanish 
civil strife (1939) 25; Hersch Lauterpacht, Recognition in International Law (1947) 296-303, 303 fn 1, 309-
310. 
988 Author's translation. 
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humanitarian application of the legal framework corresponding to situations of war: 

'[w]hen humanity induces the adoption of the rules of regular war to ward rebels, whether 

the adoption is partial or entire';989 '[t]reating captured rebels as prisoners of war, 

exchanging them'.990 

 

This regulations show that the humanitarian application of international law of war was 

optional. WEHBERG, following the views of the majority, wrote that once a rebellion 

had attained a certain dimension, there would only be a 'moral duty' to apply international 

law of war to insurgents, limited to the observance of the rules of humanity. Once the 

requirements of belligerency were satisfied, this duty would become legal, regardless of 

the recognition of belligerency.991  

 

As said above, the rule was that international law of war only became applicable to 

situations of insurgency from the day of recognition of belligerency. ROUGIER argued 

for the existence of two nuances to this rule. On the one hand, certain laws of war of a 

purely humanitarian nature (what ROUGIER called 'le droit commun de l’insurrection' 

(the common law of insurrection)) were always applicable to insurgents 'de plein droit en 

tout état de cause' (as of right in any event), even if not recognised. On the other hand, 

other norms of international law of war could apply to non-recognised insurgents in the 

case of agreements between the chiefs of the armies of the contending parties.992 This 

                                                 
989 Lieber Code, art 152. 
990 ibid art 153. 
991 Hans Wehberg, 'La guerre civile et le droit international' (1938) 41-42. In the same sense, George Grafton 
Wilson, Insurgency. Lectures delivered at the Naval War College, Newport, Rohde Island, August 1900 
(1900) 13-17; George Grafton Wilson, 'Insurgency and international maritime law' [1907] 51 (Wilson also 
regarded that the parties to an insurrection shall observe reciprocally and as far as possible, the rules of 
civilised warfare); Erik Castrén, Civil war (1966) 33; Michel Veuthey, 'Les conflits armes de caractere non 
international et le droit humanitaire' (1975) 208 (Veuthey acknowledged that the legal consequences of 
recognition of insurgency were 'vague' or 'indefinite', and that it was linked to a material conception of civil 
war that common article 3 'consecrated and consolidated'); Antonio Cassese, 'The Spanish civil war and the 
develpment of customary law concerning internal armed conflict' (1975) 287-288, 293-298, 312-317, 316 
fn 54 (Cassese argues that the custom according to which it was mandatory to apply some principles and 
rules of the laws of war to internal armed conflicts that satisfied the conditions of belligerency, regardless 
of any recognition of belligerency, emerged during the 1936-1939 Spanish armed conflict); Carlos R 
Fernández Liesa, 'La guerra civil española y el derecho internacional' (2009) 77 (Fernández Liesa also 
considers that the 1936-1939 armed conflict initiated or contributed to the change of international law, 
which effectively took place in 1949). 
992 Antoine Rougier, Les guerres civiles et le droit des gens (1903) 233-235. In the same sense, Ann Van 
Wynen Thomas and A J Thomas, 'International legal aspects of the civil war in Spain, 1936-39' (1971) 121-
123, 125-128, 135-136 (Thomas speaks of 'minimum customary rules of humanity' in a situation of 
insurgency, 'perhaps similar to the minimum civilized standards later developed in the 1949 convention' 
that existed since mid 18th century). 
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ressembles the 'special agreements' for a broader or total application of the 1949 Geneva 

Conventions, as referred to in common article 3.  

 

Accordingly, ROUGIER went beyond the views defended by the International Law 

Institute and most scholars of the time. His views were identical to the subsequent article 

3 common to the 1949 Geneva Conventions: ROUGIER argued that non-recognised 

insurgents were entitled to the application of the norms of international law of war of a 

humanitarian nature, and sought to propose a catalogue of such norms.993 

 

According to this view, in cases of armed conflict that are not international, namely 

insurgency in which belligerency had not been recognised, the contending parties could 

have had, in light of customary international law, the legal duty to apply certain minimum 

norms with a humanitarian character. The content of the customary norms would have 

probably been very similar to the minimum norms established by the later developed 

common article 3.  

 

6.2.1.3. The 1936-1939 armed conflict as a case of recognition of insurgency 

 

Given that the cases examined were perpetrated by the lawful Government of Spain, 

Spanish rebels or the Italian military, and the sole inter partes effect of recognition of 

belligerency, it is only relevant for the purpose of this work to examine whether the lawful 

Government of Spain and Italy granted recognition of belligerency. 

 

6.2.1.3.1. The lawful Government of Spain 

 

On 18 July 1936, the lawful Government of Spain ordered the annullment of the 

declaration of a state of war in all state territories where this measure had been taken.994 

It was not until 23 January 1939 that the lawful Government of Spain declared the state 

                                                 
993 For a proposal of catalogue of norms that already applied as of right in a non-international armed conflict, 
see Antoine Rougier, Les guerres civiles et le droit des gens (1903) 235-239; Ann Van Wynen Thomas and 
A J Thomas, 'International legal aspects of the civil war in Spain, 1936-39' (1971) 121-123, 125-128, 135-
136; Antonio Cassese, 'The Spanish civil war and the develpment of customary law concerning internal 
armed conflict' (1975) 298-312; Carlos R Fernández Liesa, 'La guerra civil española y el derecho 
internacional' (2009) 88-92. 
994 Decreto of 18 July 1936 (Gaceta de Madrid no 201, 19 July 1936). 
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of war across the entire Spanish territory.995 The declaration of a state of war empowered 

the military authority to adopt any measure to maintain public order and instruct the 

institution of proceedings to investigate and prosecute cases corresponding to military 

jurisdiction, in accordance with the Military Justice Code.996 Despite this declaration of a 

state of war, the preamble of a previous draft of the Decree of 23 January 1939 expressly 

denied any recognition of belligerency.997 

 

Spain had actually been under a declared estado de alarma (state of alarm) since the entry 

into force of a Decree of 17 February 1936,998 and this status was prorogued on a month-

by-month basis for the entire duration of the armed conflict until the last Decree of 16 

January 1939.999 Under a state of alarm, the Government (civilian authority) was the 

authority in charge of mantaining public order, by means of suspending totally or partially, 

in all or part of the state territory, the constitutional guarantees of detainees, freedom of 

movement and inviolability of the home, freedom of expression, the right to peaceful 

                                                 
995 Decreto of 23 January 1939 (Gaceta de la República no 23, 23 January 1939), art 1. 
996 Ley, de 28 de julio de 1933, de orden público (Gaceta de Madrid no 211, 30 July 1933), arts 48, 53-58, 
61.  
997 According to Ángel Viñas, El honor de la República. Entre el acoso fascista, la hostilidad británica y 
la política de Stalin (2009) annex in CD at 149, para 5, the preamble of this previous draft provided: 'it 
would be unnecessary to warn that this Decree is limited to declaring, in accordance with the current Law 
of Public Order of 28 July 1933, the state of war as a means of restoring the internal order disturbed by the 
rebellion. And, consequently, that this declaration cannot be valued as an act of tacit recognition of 
belligerence, that the Government of the Republic is not willing to grant to factions [the armed rebels]' 
Author's translation. 
998 Decreto of 17 February 1936 (Gaceta de Madrid no 49, 18 February 1936), art 1. 
999 See Decreto of 15 August 1936 (Gaceta de Madrid no 229, 16 August 1936), art 1; Decreto of 15 
September 1936 (Gaceta de Madrid no 260, 16 September 1936), art 1; Decreto of 14 October 1936 (Gaceta 
de Madrid no 289, 15 October 1936); Decreto of 15 November 1936 (Gaceta de la República no 321, 16 
November 1936); Decreto of 15 December 1936 (Gaceta de la República no 351, 16 December 1936); 
Decreto of 15 December 1936 (Gaceta de la República no 351, 16 December 1936); Decreto of 16 January 
1937 (Gaceta de la República no 17, 17 January 1937); Decreto of 15 February 1937 (Gaceta de la 
República no 49, 18 February 1937); Decreto of 16 March 1937 (Gaceta de la República no 76, 17 March 
1937); Decreto of 16 April 1937 (Gaceta de la República no 107, 17 April 1937); Decreto of 16 May 1937 
(Gaceta de la República no 138, 18 May 1937); Decreto of 12 June 1937 (Gaceta de la República no 164, 
13 June 1937); Decreto of 16 July 1937 (Gaceta de la República no 198, 17 July 1937); Decreto of 16 July 
1937 (Gaceta de la República no 230, 18 August 1937); Decreto of 16 September 1937 (Gaceta de la 
República no 280, 17 September 1937); Decreto of 16 October 1937 (Gaceta de la República no 290, 17 
October 1937); Decreto of 16 November 1937 (Gaceta de la República no 321, 17 November 1937); 
Decreto of 16 December 1937 (Gaceta de la República no 381, 17 December 1937); Decreto of 15 January 
1938 (Gaceta de la República no 18, 18 January 1938); Decreto of 16 February 1938 (Gaceta de la 
República no 49, 18 February 1938); Decreto of 16 March 1938 (Gaceta de la República no 7, 18 March 
1938); Decreto of 16 May 1938 (Gaceta de la República no 138, 18 May 1938); Decreto of 17 June 1938 
(Gaceta de la República no 169, 18 June 1938); Decreto of 16 May 1938 (Gaceta de la República no 200, 
19 July 1938); Decreto of 16 August 1938 (Gaceta de la República no 230, 18 August 1938); Decreto of 
14 September 1938 (Gaceta de la República no 259, 16 September 1938); Decreto of 16 May 1938 (Gaceta 
de la República no 391, 18 October 1938); Decreto of 16 November 1938 (Gaceta de la República no 321, 
17 November 1938); Decreto of 17 December 1938 (Gaceta de la República no 352, 18 December 1938); 
Decreto of 16 January 1939 (Gaceta de la República no 17, 17 January 1939), art 1. 
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assembly and demonstration, and the right to associate.1000 Consequently, military rule 

was instituted only in January 1939, despite the previous broadening of the competence 

of the civilian authorities to repress the rebellion. The consequence of this 'paradox'1001 

was that for two and a half years there was no legal state of war. 

 

However, even if a state of war was not formally declared until January 1939, parts of 

Spanish territory were continuously declared 'war zones' and subject to military 

jurisdiction,1002 since the Minister of War became 'authorised to declare war zones those 

parts of the national territory that are affected by military operations against the rebels.'1003 

 

The lawful Government of Spain declared a blockade of the Spanish coast that was in 

rebels’ hands on at least three occasions. On 9, 10 and 17 August 1936, the Government 

of Spain issued decrees declaring the territory of certain provinces as a 'war zone' and 

expressly establishing a blockade, ensuring that this declaration was immediately 

communicated to foreign states, with the aim of implementing all its effects.1004 The 

implications of such attempted blockades are reflected in the following example of a 

communication between the lawful Government of Spain and a third state: 

 
'In reply to a note verbale of Aug. 20, 1936 from the Spanish Foreign Office to the American 

Embassy advising the Embassy that certain ports in the possession of the insurgents and 

certain others in possession of the Government had "been declared a war zone" and that 

consequently entry into them by merchant ships would not be permitted, the Department 

of State instructed the Embassy on Aug. 25 to reply as follows: 

                                                 
1000 Ley, de 28 de julio de 1933, de orden público (Gaceta de Madrid no 211, 30 July 1933), arts 34-35, 37-
41, 43-47. 
1001 Francisco Jiménez y Jiménez, 'Notas sobre la organización de Tribunales militares en la Guerra Civil 
(1936-1939)' [1986] 3942. 
1002 Eg Estado mayor of 29 July 1936 (Gaceta de Madrid no 212, 30 July 1936); Orden circular of 7 August 
1936 (Gaceta de Madrid no 221, 8 August 1936); Decreto of 17 August 1936 (Gaceta de Madrid no 231, 
18 August 1936); Orden circular of 26 August 1936 (Gaceta de Madrid no 240, 27 August 1936); Orden 
circular of 27 August 1936 (Gaceta de Madrid no 243, 30 August 1936); Orden circular of 1 September 
1936 (Gaceta de Madrid no 246, 2 September 1936); Orden circular of 17 October 1936 (Gaceta de Madrid 
no 292, 18 October 1936); Decreto of 16 August 1938 (Gaceta de la República no 230, 18 August 1938). 
See also the previous Decreto of 23 July 1936 (Gaceta de Madrid no 206, 24 July 1936), which declared 
war zone the Spanish protectorate of Morocco, including the Spanish territory of Ceuta and Melilla. 
1003 Decreto of 28 July 1936 (Gaceta de Madrid no 211, 29 July 1936), art 1. Author's translation.  
1004 Decreto of 9 August 1936 (Gaceta de Madrid no 223, 10 August 1936), arts 1-2; Decreto of 10 August 
1936 (Gaceta de Madrid no 224, 11 August 1936), arts 1-2; Decreto of 17 August 1936 (Gaceta de Madrid 
no 231, 18 August 1936), arts 1-2 (Annex 129). See also the previous Decreto of 23 July 1936 (Gaceta de 
Madrid no 206, 24 July 1936), which declared subject to blockade the entire territory of the Spanish 
Protectorate of Morocco, Ceuta and Melilla, as well as 'their jurisdictional waters'. 
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"My Government directs me to inform you in reply that, with the friendliest feelings toward 

the Spanish Government, it cannot admit the legality of any action on the part of the 

Spanish Government in declaring such ports closed unless that Government declares 

and maintains an effective blockade of such ports. In taking this position my 

Government is guided by a long line of precedents in international law with which the 

Spanish Government is doubtless familiar." Department of State, XV Press Releases, 

weekly issue 361, pp. 192-193 (Aug. 27, 1936).'1005 

 

Because the proclamation of the closure of ports to control insurgents was not 

accompanied by a sufficient naval force to maintain the effectiveness of the blockade, 

these attempted blockades could be regarded as acts falling short of recognition of 

belligerency.1006 

 

This also explains that the lawful Government of Spain qualified some rebel vessels as 

pirates. In this regard, on 25 July and 14 August 1936, regarding three warships that had 

rebelled, it decreed that such war vessels were deprived of the right to fly the Spanish 

flag, and together with their crew excluded from the marine, and that they 'may be 

detained and seized on the high seas or in any port in which it is located, for the purpose 

of prosecuting the crew in accordance with international law on piracy and in accordance 

with the criminal law of the country that caught the vessel.'1007 

 

This contrasts with the attitude of the third states signatories, which did not include Italy, 

to the Nyon Agreement and the Agreement Supplementary to the Nyon Agreement of 14 

and 17 September 1937, which was typical and illustrative of an admitted status of 

insurgency. These Agreements only considered as 'piratical' the attacks committed on the 

high seas upon merchant vessels not belonging to either of the contending parties, by 

submarines, surface vessels, or aircraft. On the high seas, the contending parties were 

only permitted to carry out maritime operations confined to their domestic adversary, and 

foreign states had the right to protect their merchant ships from the exercise by any 

contending party of blockade or other belligerent rights. Despite the right of foreign states 

                                                 
1005 Quoted in Green Haywood Hackworth, Digest of International Law, vol 1 (1940) 360. Emphasis added. 
1006 See ibid 359. 
1007 Decreto of 25 July 1936 (Gaceta de Madrid no 209, 27 July 1936), art 1; Decreto of 14 August 1936 
(Gaceta de Madrid no 228, 15 August 1936), art 1. Author's translation. 
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to protect their shipping within the limits of Spanish territorial waters, inside the three-

mile limit, the signatories in Nyon renounced exercising this right, as long as the 

corresponding party exercised de facto control and the operations were in accordance 

with international law.1008 

 

The legal framework applicable to the organisers and participants in the military coup and 

the combatants of the rebel side taken prisoners showed that the lawful Government of 

Spain did not grant the status of prisoner of war to them, but subjected them to criminal 

proceedings, mainly before Special Tribunals, later known as People's Tribunals, for the 

simple fact of their participation in the armed conflict.1009 Special Tribunals constituted 

                                                 
1008 'The Nyon Arrangement', Doc Official no C.409.M.273.1937.VII, League of Nations Official Journal, 
18th year, no 9, August-September 1937, at 671, 673-675, 677, 679, 681-682; 'Agreement Supplementary 
to the Nyon Arrangement', Doc Official no C.409.M.273.1937.VII, League of Nations Official Journal, 
18th year, no 9, August-September 1937, at 685-687; 'Conference Mediterraneenne, Comité Permanent, 
Procès-verbal provisoire de la première séance (privée) tenue à Nyon, le 10 septembre 1937, Discussion de 
l’avant-projet anglo-français', at 9-16. League of Nations Archive Doc with registry no 50/30783/30568. 
On the attitude of foreign states regarding the maritime military operations during the 1936-1939 armed 
conflict, see James W Garner, 'Questions of international law in the Spanish civil war' (1937) 71-72; Vernon 
O'Rourke, 'Recognition of belligerency and the Spanish war' (1937) 404; Arnold D McNair, 'The Law 
Relating to the Civil War in Spain' (1937) 492-494; Norman J Padelford, 'International Law and the Spanish 
Civil War' (1937); H A Smith, 'Some problems of the Spanish civil war' [1937] 26-31; Philip C Jessup, 
'The Spanish rebellion and international law' (1936) 270-273; Hans Wehberg, 'La guerre civile et le droit 
international' (1938) 41-53; Raoul Genet, 'The charge of piracy in the Spanish civil war' (1938); Norman 
Judson Padelford, International law and diplomacy in the Spanish civil strife (1939) 9-14; Green Haywook 
Hackworth, Digest of International Law, vol 7 (1943) 171-173, 362-363; Hersch Lauterpacht, Recognition 
in International Law (1947) 193-194, 199, 272-274, 295-310. 
1009 In contrast to granting them the 'combatant's privilege' or right to undertake belligerent activity, as 
presented in Gerhard Werle and Florian Jessberger, Principles of international criminal law (2014) para 
1048. For measures taken by the lawful Government of Spain to deal with rebels taken prisoners, see 
mainly: (i) Decreto of 23 August 1936 (Gaceta de Madrid no 237, 24 August 1936) art 1 (creation of a 
Tribunal especial in Madrid with jurisdiction over offences of rebellion, sedition, and those against state 
security); (ii) Decreto of 25 August 1936 (Gaceta de Madrid no 239, 26 August 1936) art 1 (creation in 
every province of Tribunales especiales with jurisdiction over the same type of offences, if committed since 
17 July 1936 and for the whole duration of the rebellion); (iii) Decreto of 23 February 1937 (Gaceta de la 
República no 55, 24 February 1937), 2nd transitorial provision (deaths, injuries and damages caused by the 
military uprising were firstly investigated by judges of the ordinary jurisdiction in case of non-identifiable 
perpetrator, and then transferred to Tribunales especiales); (iv) Decreto of 23 September 1936 (Gaceta de 
Madrid no 269, 25 September 1936), arts 1, 3- 4 and Decreto of 6 October 1936 (Gaceta de Madrid no 281, 
7 October 1936), art 1 (seizure of goods of those directly or indirectly participating in the rebellion for the 
payment of the civil responsibilities deriving from the crimes committed as a result of such participation); 
(v) Decreto of 17 October 1936 (Gaceta de Madrid no 292, 18 October 1936), arts 1-2, and corresponding 
Bando of 31 October 1936 (Gaceta de Madrid no 310, 5 November 1936), arts 1-3 and Bando of 13 May 
1937 (Gaceta de la República no 133, 13 May 1937) arts 1-3 (creation of Jurados de guardia (juries on 
call) to prosecute military offences defined in edicts -sedition, adherence to or aiding military rebellion-); 
(vi) Decreto of 5 March 1937 (Gaceta de la República no 66, 7 March 1937), preamble, arts 1-4 and Decreto 
of 8 April 1937 (Gaceta de la República no 99, 9 April 1937), preamble, arts 1-2 (the combatants of the 
rebel side taken prisoners were qualified according to their motives to fight, which were relevant for their 
conviction and the severity of the penalty); (vii) Decreto of 7 May 1937 issued by the Presidencia del 
Consejo de Ministros, art 2-4, 19-20, and the developing Decreto of 7 May 1937 issued by the Ministerio 
de Justicia, arts 10, 62, 72 (both in Gaceta de la República no 133, 13 May 1937) (they provided that the 
tribunales especiales, now known as tribunales populares, the jurados de guardia, and the People's 
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the core legal treatment of rebels, by means, therefore, of the pure application of criminal 

law. Rebels, if taken prisoners, were not prosecuted only in the case of violating 

international law of war, but simply for the fact that they had fought against the lawful 

Government or for supporting those who did. Basic procedural guarantees were granted 

to them,1010 but the only ground that could exclude their criminal liability was to 

demonstrate that they had been forced to fight for the rebels and that their ideology 

coincided with that of the Republicans.1011 This arrangement lasted until the declaration 

of the state of war on 23 January 1939. From then on, the military jurisdiction assumed 

the role of administering justice.1012  

 

The procès-verbaux of the Commission d'Espagne constituted by the ICRC for the 

coordination of its missions in Spain (hereinafter 'Spanish Sub-Committee'), the circulars 

issued by the ICRC to the Central Committees of the National Red Cross Societies, and 

                                                 
Tribunals on civil responsibilities were in charge of the offences deriving from the rebellion); (viii) Decreto 
of 24 March 1938 (Gaceta de la República no 85, 26 March 1938) preamble, art 4 (due to a process of 
simplification of the judicial administration, People's Tribunals got full jurisdiction over crimes connected 
with the rebellion). On the judicial measures against the rebellion, see generally Glicerio Sánchez Recio, 
Justicia y guerra en España. Los tribunales populares (1936-1939) (1991) 55-75, 96-99, 124-175. For an 
overview of the issue in Euskadi, see José Luis de la Granja, 'La Justicia en la Euskadi en guerra. La 
Consejería de Justicia del Gobierno Vasco (1936-37)' (1990). For an overview of the issue in Catalonia, 
see Pelai Pagès i Blanch, 'La Administración de Justicia en Catalunya durante la guerra civil española 
(1936-1939)' (1990). 
1010 Eg (i) Decreto of 25 August 1936 (Gaceta de Madrid no 239, 26 August 1936), arts 4-22 (regarding 
Tribunales especiales: investigating stage of the proceeding conducted by juzgados especiales appointed 
by the Ministry of Justice; application of the ordinary criminal procedural law, with exceptions for 
simplificating and speeding the procedure; in trial, a jury decided on questions of fact and the tribunal 
decided the sentence; the possibility of reviewing a proceeding or commuting the death penalty was 
dependant on the decision of the jury; no right to appeal against the sentence); (ii) Decreto of 3 February 
1937 (Gaceta de la República no 35, 4 February 1937), arts 1-2 (regarding Tribunales especiales: possibility 
of reviewing a proceeding, with the appointment of a new jury, that involved a death sentence, if the 
Supreme Court reasons of equity). 
1011 According to the Decreto of 5 March 1937 (Gaceta de la República no 66, 7 March 1937), arts 1-4: (i) 
those combatants of the rebel side taken prisoners would be prosecuted in any case for their simple 
participation in the armed conflict; (ii) in case of evidence of the fact that the prisoner felt adherence to the 
Republic, but was forced to fight against it, with coercion to join the rebel forces, the prisoner would be 
acquitted; (iii) in case of evidence of the fact that the prisoner fought against the Republic due to his 
adherence to the military rebellion, he would be convicted for rebellion; (iv) in case of lack of evidence of 
the latter, the prisoner would be convicted and the corresponding sentence for adherence to the rebellion 
would be mitigated; (v) those combatants of the rebel side that came to the Republican side voluntarily and 
that were to be prosecuted, would be acquitted and would join and fight for the Republican side. According 
to the Decreto of 8 April 1937 (Gaceta de la República no 99, 9 April 1937), preamble, arts 1-2: (i) the 
combatants of the rebel side taken prisoners would have their lives respected and their liabilities would only 
be examined by the corresponding authorities, and (ii) if the combatants that surrendered proved their 
adherence to the Republic, their titles and privileges were respected. The Decreto of 7 May 1937 issued by 
the Ministerio de Justicia, arts 108-11; the Decreto of 7 May 1937 issued by the Ministerio de la Guerra, 
art 38; and the Decreto of 7 May 1937 issued by the Ministerio de Marina y Aire, art 19 (all in Gaceta de 
la República no 133, 13 May 1937) confirm the legal treatment of rebel combatants taken prisoners. 
1012 Glicerio Sánchez Recio, Justicia y guerra en España. Los tribunales populares (1936-1939) (1991) 99. 
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the reports of the ICRC submitted to the XVIth and XVIIth International Red Cross 

Conferences show that several mesures of relief were adopted on grounds of humanity,1013 

based on the 'analogical application' (thus, entirely dependant on the good will of the 

governments of each contending party) of the 1929 Geneva Convention (wounded and 

sick combatants),1014 the 1929 Geneva Convention (prisoners of war),1015 and the 1907 

Fourth Hague Convention,1016 with some exceptions departing from this analogical 

application.1017 The continuous emphasis on this analogical application further confirms 

                                                 
1013 Mainly: aid to the civilian population in form of donations; distribution of medical supplies and 
footstuffs; information service via exchange of messages for members of families separated by the 
frontlines; exchange, simultaneous release, or evacuation of non-combatants (women, children, elderly, and 
sick); respect for and use of the Red Cross emblem and protection of medical personnel, buildings, and 
material; inspection of prisons, information service between prisoners and their families, distribution of 
food, clothes and money to prisoners; protection of civilian population from bombardment; visits and 
delivery of food supplies in refugee camps in France before the end of hostilities. 
1014 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field 
(adopted 27 July 1929) <https://ihl-databases.icrc.org/ihl/INTRO/300?OpenDocument> accessed 15 April 
2019 (hereinafter '1929 Geneva Convention (wounded and sick combatants)'). For references to this 
analogical application and for evidence of the application of some of its provisions, see eg International 
Red Cross Committee, 'General Report of the International Red Cross Committee on its activities from 
August, 1934 to March, 1938' (16th International Red Cross Conference London, 20-24 June 1938) 105-
108; Comité international de la Croix-Rouge, 'L’action de la Croix-Rouge en Espagne (Trois cent trente-
cinquième circulaire aux Comités centraux)' (1937) 68 (416) Bulletin International des Sociétés de la Croix-
Rouge 387, 393-395; B CR 212 PV 1, Procès-verbaux no 1-150, Comité, séance du 25.02.1937 consacrée 
aux affaires d’Espagne; B CR 212 PV 3, Procès-verbaux no 301-450, Commission d’Espagne, séance du 
23.05.1938 PV No. 403. 
1015 For references to this analogical application and for evidence of the application of some of its 
provisions, see eg B CR 212 PV 2, Procès-verbaux no 151-300, Commission d’Espagne, séance du 
04.10.1937 PV No. 262 (regarding complaints that the lawful Goverment executed prisoners of war without 
a trial); Comité international de la Croix-Rouge, ‘L’action de la Croix-Rouge en Espagne (Trois cent trente-
cinquième circulaire aux Comités centraux)’ (1937) 68 (416) Bulletin International des Sociétés de la 
Croix-Rouge first page, 391-392; 'Rapport complémentaire sur l’activité du Comité international de la 
Croix-Rouge relative à la guerre civile en Espagne (du 1er juin 1938 au 31 août 1939) et à ses suites' (XVIIe 
Conférence internationale de la Croix-Rouge, Stockholm, August 1948) 14-15; B CR 212 PV 1, Procès-
verbaux No. 1-150, Commission d’Espagne, séance du 31.05.1937 PV No. 162.  
1016 For references to this analogical application regarding bombardments against non-combatant population 
in the case of absence of military objectives and in case of unfortified or non-defended towns, see eg B CR 
212 PV 2, Procès-verbaux no 151-300, Commission d’Espagne, séance du 22.07.1937 PV No. 202; B CR 
212 PV 2, Procès-verbaux No. 151-300, Commission d’Espagne, séance du 07.08.1937 PV No. 214; B CR 
212 PV 3, Procès-verbaux No. 301-450, Commission d’Espagne, séance du 31.01.1938 PV No. 353; B CR 
212 PV 3, Procès-verbaux No. 301-450, Commission d’Espagne, séance du 06.04.1938 PV No. 386; 
International Red Cross Committee, 'General Report of the International Red Cross Committee on its 
activities from August, 1934 to March, 1938' (16th International Red Cross Conference, London, 20-24 
June 1938) 124-125; 'Rapport complémentaire sur l’activité du Comité international de la Croix-Rouge 
relative à la guerre civile en Espagne (du 1er juin 1938 au 31 août 1939) et à ses suites' (XVIIe Conférence 
internationale de la Croix-Rouge, Stockholm, August 1948) 9-12. 
1017 The ICRC recognised that not all provisions of international humantiarian law were easily applicable 
to cases of civil war. Eg: (i) the information service via exchange forms of messages between prisoners and 
their families was subject to censorship, in contrast with the freedom of correspondence between prisoners 
of war and their families regulated in the 1929 Geneva Convention (on prisoners of war) (see 'Rapport 
complémentaire sur l’activité du Comité international de la Croix-Rouge relative à la guerre civile en 
Espagne (du 1er juin 1938 au 31 août 1939) et à ses suites' (XVIIe Conférence internationale de la Croix-
Rouge, Stockholm, August 1948) 16-17); (ii) cases of execution of prisoners without trial (see B CR 212 
PV 2, Procès-verbaux No. 151-300, Commission d’Espagne, séance du 04.10.1937 PV No. 262); and (iii) 
the reciprocal notification of the capture of prisoners by means of issuing weekly lists of prisoners (see 

https://ihl-databases.icrc.org/ihl/INTRO/300?OpenDocument
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the intention of the lawful Government of Spain to refrain from recognising the 

belligerency of the rebels. In addition, as said above, the general understanding was that 

deals for the exchange of prisoners and the implementation of certain norms of 

international humanitarian law to insurgents on grounds of humanity did not amount to 

such recognition. 

 

To sum up, the question to answer in this section is whether recognition of belligerency 

took place in the 1936-1939 Spanish armed conflict by the lawful Government, in order 

to determine the type of armed conflict, which is relevant to define the legal framework 

applicable to the cases under consideration. All the circumstances point to the conclusion 

that the lawful Government of Spain did not grant recognition of belligerency, but that 

the case was illustrative of a situation of admission of insurgency. The only event that by 

itself could amount to recognition of belligerency is the declaration by the Government 

of a blockade of the coast in rebels' hands. In the following paragraphs, I will justify this 

conclusion. 

 

The declaration of a state of war by Decree of 23 January 1939 or the declaration of war 

zones, subjecting the concerned territory to military jurisdiction and authorising the 

application of measures provided in the domestic legislation on public order, did not 

necessarily amount to recognition of belligerency. It should be noted that the Decree of 

28 July 1936 regulating the declaration of war zones referred to the other contending party 

as 'rebels' and that the lawful Government declared the rebel vessels to be piratical in 

domestic legislation. The intention of the Government is also evident in light of the 

preamble of the draft of the Decree of 23 January 1939, which expressly denied the 

granting of recognition. The legal framework applicable to combatants of the rebel side 

taken prisoners, who did not enjoy the status of prisoner of war and were subjected to 

domestic criminal law for their mere participation in the armed conflict also point in the 

same direction. The lawful Government and the insurgent authorities, with the furtherance 

and mediation of the ICRC, agreed to implement certain measures for the humanisation 

of the armed conflict. However, as said above, the application of humanitarian principles 

                                                 
International Red Cross Committee 'General Report of the International Red Cross Committee on its 
activities from August, 1934 to March, 1938' (16th International Red Cross Conference, London, 20-24 
June 1938) 116-117; 'Rapport complémentaire sur l’activité du Comité international de la Croix-Rouge 
relative à la guerre civile en Espagne (du 1er juin 1938 au 31 août 1939) et à ses suites' (XVIIe Conférence 
internationale de la Croix-Rouge, Stockholm, August 1948) 16-17.  
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belonged to the conception of an admission of insurgency, not necessarily implying 

recognition of belligerency. 

 

Despite the apparent refusal to accord belligerent rights to the rebels, it could be argued 

that the belligerency of insurgents was implicitly accorded by the lawful Government 

through the attempted blockades of ports in the possession of insurgents in 1936, 

regardless of the effectiveness of these blockades. Since 1908, Spain had been a state 

party to the 1856 Declaration of Paris,1018 which established the rule that '[b]lockades, in 

order to be binding, must be effective, that is to say, maintained by a force sufficient really 

to prevent access to the coast of the enemy'. However, this rule was only relevant vis-à-

vis third states, which remained free to declare to be unwilling to recognise the legality 

of the blockade and to recognise a state of belligerency. My conclusion is based on the 

precedent of 1861, when President Lincoln's proclamation of the institution of a blockade 

of certain southern ports led to the immediate recognition of belligerency of the Southern 

Confederacy by the UK Government. The latter justified that the mere proclamation of a 

blockade was in effect a recognition of the belligerency of the Confederacy by the US 

Government.1019 

 

Of course, this potential recognition of belligerency by the lawful Government of Spain 

only concerned its relations with the insurgents. This would certainly justify recognition 

by foreign states, but it did not involve recognition of belligerency by them. In application 

of the principle of non-intervention, foreign states could simply acquiesce to the closure 

of ports by the contending parties, consenting to the interference with foreign shipping in 

areas under the respective control of each adversary, while rejecting the exercise by the 

contending parties of belligerent rights on the high seas. 

 

6.2.1.3.2. Italy 

                                                 
1018 Declaration Respecting Maritime Law (adopted 16 April 1856, entered into force 16 April 1856) r 4 
<https://ihl-databases.icrc.org/ihl/INTRO/105?OpenDocument> accessed 3 December 2019 (hereinafter 
'1856 Declaration of Paris'). 
1019 In favour that the proclamation of the blockade by the lawful Government of Spain involved a 
recognition by it of the belligerency of insurgents, see James W Garner, 'Questions of international law in 
the Spanish civil war' (1937) 72-73; Vernon O'Rourke, 'Recognition of belligerency and the Spanish war' 
(1937) 412 (Garner and O'Rourke base their opinion on the precedent of Lincoln's proclamation of 1861); 
Norman J Padelford, 'International Law and the Spanish Civil War' (1937) 229-231; H A Smith, 'Some 
problems of the Spanish civil war' [1937] 27; G Balladore Pallieri, 'Quelques aspects juridiques de la non-
intervention en Espagne' (1937) 300-301; Norman Judson Padelford, International law and diplomacy in 
the Spanish civil strife (1939) 18 fn 59. 

https://ihl-databases.icrc.org/ihl/INTRO/105?OpenDocument
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Italy was among the twenty-seven European governments that, in August 1936, adhered 

to the declaration proposed by the French Government on the non-intervention policy.1020 

The policy of non-intervention in the internal affairs of Spain, in which the French 

Government took the initiave,1021 materialised in the notes exchanged between the French 

Government and the UK Government on 15 August 1936. The French note spoke of an 

interstate 'accord on a common attitude to be observed in regard to the situation in Spain', 

declaring that the French Government had '[r]esolved to abstain rigorously from all 

interference, direct or indirect, in the internal affairs of that country' and 'prohibits direct 

or indirect exportation, re-exportation and transit, to a destination in Spain, the Spanish 

possessions or the Spanish zone of Morocco, of all arms, ammunition and materials of 

war as well as all aircraft, assembled or dismantled, and all vessels of war'.1022 Essentially 

identical declarations were included in the British and in the Italian notes.1023  

 

On 16 February 1937, the participating states in the International Committee for the 

application of the Agreement regarding Non-Intervention in Spain (where the diplomatic 

representatives of the states participating in the Agreement met) adopted a supplementary 

Agreement, among others, 'to extend the non-intervention agreement to cover recruitment 

in and transit through or departure from their respective countries of persons of non-

Spanish nationality proposing to proceed to Spain or Spanish dependencies for the 

purpose of taking service in the present war'.1024 With the supplementary Agreement, the 

participating states agreed to prohibit foreign volunteering for Spain.1025 

 

                                                 
1020 Declarations quoted in Norman Judson Padelford, International law and diplomacy in the Spanish civil 
strife (1939) 207-230. For the declaration issued by the Italian Government, see ibid 217-218. 
1021 See Philip C Jessup, 'The Spanish rebellion and international law' (1936) 268-270, for the first French 
statements and negotiations with other European governments leading to the first meeting in London of the 
'International Committee for the Application of the Agreement regarding Non-intervention in Spain' with 
the attendance of representatives of twenty-six states. Portugal joined later the Committee and attended the 
meeting held on 28 September 1936. See also Vernon O'Rourke, 'Recognition of belligerency and the 
Spanish war' (1937). 
1022 Padelford’s translation of the note addressed by the Minister of Foreign Affairs of France to the 
Ambassador of UK at Paris, quoted in Norman Judson Padelford, International law and diplomacy in the 
Spanish civil strife (1939) 205-206. 
1023 Padelford’s translation of the declarations by the UK and Italian Governments quoted in ibid 206-207, 
217-218. 
1024 Quoted in ibid 311. 
1025 For the legislative and executive measures adopted by Italy for implementing the agreement of 16 
February 1937, see ibid 72-77, 346-348. 
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By Agreement of 8 March 1937, the participating states, for the purpose of ascertaining 

whether the Agreement of 16 February 1937 was being observed, agreed 'to establish a 

system of observation round the frontiers of Spain, the Spanish Possessions and the 

Spanish Zone of Morocco'.1026 In particular, the Government of Italy, together with other 

governments, undertook the naval observation around the Spanish coasts.1027 Italy 

withdrew from the Naval Patrol on 23 June 1937.1028  

 

Plans were also considered for the withdrawal of foreign volunteers and troops from Spain 

and for the granting of belligerent rights to the two contending parties. On 2 and 14 July 

1937, 4 November 1937, and 5 July 1938, proposals for the withdrawal were prepared 

within the International Committee, providing the possibility of granting full belligerent 

rights to the contending parties1029 or only the limited exercise of such rights.1030 The 

Italian delegates expressed repeatedly their interest in granting recognition of 

belligerency.1031  

 

The policy of non-intervention, with the consequent establishment of impartial embargos 

of war material and the banning of volunteering for armed service in Spain with any 

contending party, thus treating them upon a footing of equality, may be regarded as a 

collective admission of a status of insurgency. States parties decided to continue their 

normal duty under international law of not interfering in the domestic affairs of other 

states (in this case, Spain), and not to exercise their right under international law of 

granting recognition of belligerency.1032 The Agreement did not amount to a collective 

declaration of neutrality. The situation is particularly clear in light of the frustrated plans 

                                                 
1026 For the whole text of the resolution, see ibid 369-385. 
1027 See ibid 379. 
1028 ibid 93. 
1029 For this proposal of 2 July 1937 put forward by Germany and Italy, see ibid 96. 
1030 For the proposal put forward by the UK on 15 July 1937, see ibid 96-99, 512-515. For the proposal of 
4 November 1937, see ibid 102-103, 518-520. For the scope of the granted belligerent rights in the proposal 
unanimously adopted by the Committee on 5 July 1938, see ibid 524, 558-562. 
1031 See ibid 99-101. 
1032 In agreement with this conclusion, see eg ibid 3, 14-16, 18, 20, 118-120; Philip C Jessup, 'The Spanish 
rebellion and international law' (1936) 263-267; Arnold D McNair, 'The Law Relating to the Civil War in 
Spain' [1937] 490-491; Hans Wehberg, 'La guerre civile et le droit international' (1938) 78-82, 95-96; 
Hersch Lauterpacht, Recognition in International Law (1947) 234-235; (a common denominator of the 
scholars that argued that the non-intervention policy did not amount to a declaration of neutrality was that 
they indeed recognised that the 1936-1939 Spanish civil war reached the level of insurgency, where the 
equal treatment of rebels and the lawful Government was in accordance with international law. Scholars 
stressed that the active assistance in favour of the lawful Government was only a right but not a duty of 
foreign states). 
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for the withdrawal of foreign volunteers from Spain, where it was demonstrated that 

recognition of belligerency had not been granted yet (also by Italy) and that the proposals 

only contained an offer of acquiescing to the limited exercise of belligerent rights. It 

should be noted that the final proposal of 5 July 1938 was rejected by the Spanish rebels 

due in part to the question of granting belligerent rights.1033  

 

The scholars that considered that the policy of non-intervention amounted to a declaration 

of neutrality1034 (and thus to a recognition of belligerence, because otherwise it would 

have been unlawful according to international law, as it would amount to intervention) 

shared the fact that they did not contemplate there being a state between recognition and 

non-recognition of belligerency, namely recognition of insurgency, that implied the 

granting of some rights and non-interference.  

 

On 18 November 1936, the Government of Italy recognised the insurgent authorities as 

the lawful Government of Spain.1035 The recognition of the insurgent authorities as the 

lawful Government of Spain before the conclusion of the armed conflict amounted to 

premature recognition, which may constitute intervention in the domestic affairs of 

another state contrary to international law.1036 However, this did not imply recognition of 

                                                 
1033 For the answer of the rebel authorities to the proposal of 5 July 1938, see Norman Judson Padelford, 
International law and diplomacy in the Spanish civil strife (1939) 596ff. 
1034 In contrast, see G Balladore Pallieri, 'Quelques aspects juridiques de la non-intervention en Espagne' 
(1937) 291-296; Vernon O'Rourke, 'Recognition of belligerency and the Spanish war' (1937) 410-411; 
Georges Scelle, 'La reconnaissance des insurgés et la guerre espagnole' (1937); Georges Scelle, 'La guerre 
civile espagnole et le droit des gens' (1938) 227-228; Georges Scelle, 'Die Nichteinmischung im spanischen 
Bürgerkrieg' (1937/1938); H A Smith, 'Some problems of the Spanish civil war' [1937] 26-28 (these authors 
generally argued that the policy of non-intervention, which meant treating both combatants impartially, was 
only in accordance with international law if it implied a declaration of neutrality, since otherwise it entailed 
the adoption of collective measures for preventing the Government of Spain from exercising its peace time 
powers in international trade, thus amounting to intervention in the internal affairs of Spain). However, 
these last views are not relevant regarding a possible recognition granted by Italy, in light of its intervention 
in the armed conflict (see below). 
1035 Philip C Jessup, 'The Spanish rebellion and international law' (1936) 274; Arnold D McNair, 'The Law 
Relating to the Civil War in Spain' (1937) 497; Michael Alpert, A new international history of the Spanish 
Civil War (2004) 94;. On 19 November 1936 according to Norman Judson Padelford, International law 
and diplomacy in the Spanish civil strife (1939) 16. 
1036 See eg Georges Scelle, 'La reconnaissance des insurgés et la guerre espagnole' (1937) 69; Arnold D 
McNair, 'The Law Relating to the Civil War in Spain' (1937) 497; H A Smith, 'Some problems of the 
Spanish civil war' [1937] 18; Philip C Jessup, 'The Spanish rebellion and international law' (1936) 274-279; 
Norman J Padelford, 'International Law and the Spanish Civil War' (1937) 236; James W Garner, 'Questions 
of international law in the Spanish civil war' (1937) 70-71; Norman Judson Padelford, International law 
and diplomacy in the Spanish civil strife (1939) 17; Hersch Lauterpacht, Recognition in International Law 
(1947) 93-99, 93 fn 3, 95 fn 2, 234-235 fn 3, 279, 283. 
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belligerency.1037 The fact that the states that pursued this course of action conceived the 

recognition of governments as independent from the recognition of belligerency is clear 

from the fact that the above-mentioned 1937 and 1938 plans for the withdrawal of 

volunteers from Spain, which was also accepted by representatives of these states, offered 

a conditional recognition of belligerency to the contending parties. This also derives from 

the reaction of the German Government (which also granted such recognition on 18 

November 1936) to the seizure by the lawful Government of Spain of the German ship 

Palos on 24 December 1936 on high seas when it was heading towards the closed port of 

Vigo, in the hands of insurgents.1038  

 

In conclusion, the Spanish insurgents clearly met the above-mentioned conditions for 

foreign states to recognise their belligerency, as determined, for example, in article 8 of 

the 1900 IDI Resolution. However, as said above, the majority of scholars were of the 

view that the concurrence of such conditions only indicated the possibility, but not the 

obligation of such recognition. The majoritarian view was also that recognition of 

belligerency could only be considered to have been conceded impliedly, if there was no 

doubt about the intentions of the recognizing state. In this regard, the participation of Italy 

in the non-intervention policy, which established embargos of arms, ammunitions and war 

material, as well as of aircraft and vessels of war, and the prohibition of military 

volunteering in Spain for both contending parties, was illustrative of the attitude of 

impartiality adopted by states that proceeded to recognise insurgency. That recognition of 

belligerency had not been granted is reflected in the continuous proposals by Italy to grant 

belligerent rights to the contending parties and in the different proposals for the 

withdrawal of volunteers from Spain, which offerred a conditional and partial recognition 

of belligerency, in the adoption of which Italy participated. No other circumstances 

indicate that a recognition of belligerency was granted by Italy to the contending parties. 

                                                 
1037 In agreement with this view, see James W Garner, 'Questions of international law in the Spanish civil 
war' (1937) 70; Norman J Padelford, 'International Law and the Spanish Civil War' (1937) 236-237; Hans 
Wehberg, 'Die Anerkennung als kriegführende Partei' (1937) 202; Hans Wehberg, 'La guerre civile et le 
droit international' (1938) 97 (Wehberg argued that the recognition of the insurgent government indicated 
the belief that the situation was no longer that of a lawful government fighting against an insurgent 
government; and that there was a new legitimate government); Norman Judson Padelford, International 
law and diplomacy in the Spanish civil strife (1939) 17; Hersch Lauterpacht, Recognition in International 
Law (1947) 279. Contrary to this view, see Arnold D McNair, 'The Law Relating to the Civil War in Spain' 
(1937) 497 (McNair held that the recognition of the rebel authorities as the lawful Government of Spain 
comprised recognition of belligerency and, from that moment, international law of neutrality applied). 
1038 On this case, see Norman J Padelford, 'International Law and the Spanish Civil War' (1937) 237-242 
(the German ultimata and the reprisals indicated that no recognition of belligerency had been granted). 
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However, the position of Italy is better assessed from the perspective of foreign 

intervention in the initially internal armed conflict, which is discussed below. 

 

6.2.2. Foreign intervention in the 1936-1939 Spanish armed conflict 

 

Returning to the discussion about the higher threshold between non-international armed 

conflicts and international armed conflicts, foreign intervention may cause an 

'internationalised non-international armed conflict', determining, therefore, the 

applicability of international humanitarian law corresponding to international armed 

conflicts,1039 following the definition of 'international armed conflict' provided by the 

ICTY Appeals Chamber: 

 
'It is indisputable that an armed conflict is international if it takes place between two or 

more States. In addition, in case of an internal armed conflict breaking out on the territory 

of a State, it may become international (or, depending upon the circumstances, be 

international in character alongside an internal armed conflict) if (i) another State 

intervenes in that conflict through its troops, or alternatively if (ii) some of the participants 

in the internal armed conflict act on behalf of that other State.'1040 

 

The internationalisation of an initially non-international armed conflict was already 

within the understanding of international law at the time of the 1936-1939 Spanish armed 

conflict. Using the legal terminology prevailing in the 1930s, a civil war (or non-

international armed conflict) transformed into a war (or international armed conflict) by 

means of foreign intervention, as long as this foreign intervention resulted in a situation 

of 'contention between two or more States through their armed forces', which is the 

conception of war given by OPPENHEIM/LAUTERPACHT.1041 First, a declaration of 

war was not understood as necessary for a war to commence.1042 Second, the laws of war 

at the time explicitly recognised that the armed forces of belligerents could consist, not 

                                                 
1039 See Hans-Peter Gasser, 'Internationalized Non-International Armed Conflicts: Case Studies of 
Afghanistan, Kampuchea, and Lebanon' (1983) 145, 157-158; James G Stewart, 'Towards a single 
definition of armed conflict in international humanitarian law: A critique of internationalized armed 
conflict' (2003) 315; Lindsay Moir, The law of internal armed conflict (2007) 46-47; Eve La Haye, War 
crimes in international armed conflicts (2008) 13-15.  
1040 Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) para 84. 
1041 L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1935) 172. See also ibid 174. 
1042 See ibid 173, 242-245, 249-250. 
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only of their regular armies, navies, and air forces, but also of irregular forces.1043 In this 

regard, article 1 in fine of the 1899 Hague Regulations,1044 article 3 of the 1907 Fourth 

Hague Convention, and article 1 in fine of the 1907 Hague Regulations provide that 

militia or volunteer corps may be regarded as 'forming part of' the armed forces of a 

belligerent party, with said belligerent party then becoming responsible for their acts. The 

words 'forming part of' entail a relationship of control that must exist for irregular forces 

taking part in hostilities to belong to the armed forces of a state party to the conflict. 

Discovering that in the hostilities taking place in a state, the rebel forces 'form part of' or 

have this relationship of control with a foreign state, would result in considering the 

situation a war between states, namely in internationalising the armed conflict.  

 

Thus, clarifying the content of this relationship of control is essential for verifying 

whether a foreign state intervenes in a civil war (or a non-international armed conflict), 

which has the result of internationalising it. 

 

Although not in force at the time of the 1936-1939 Spanish armed conflict, article 4(A)(1-

2) of the 1949 Third Geneva Convention, similarly to article 1 of the 1899 Hague 

Regulations and article 1 of the 1907 Hague Regulations, distinguishes between militias 

or volunteer corps 'forming part of' the armed forces of a party to the conflict and 

'belonging to a Party to the conflict'. 

 

The ICTY Appeals Chamber in Tadić, when discussing its subject-matter jurisdiction 

under article 2 of the ICTY Statute,1045 on grave breaches of the 1949 Geneva 

Conventions, interpreted that 'in the present state of development of the law, Article 2 of 

the Statute only applies to offences committed within the context of international armed 

conflicts.'1046 Because of that, the ICTY dealt in depth with the issue of whether rebel 

                                                 
1043 See ibid 208-211. 
1044 Convention (II) with Respect to the Laws and Customs of War on Land (adopted 29.07.1899, entered 
into force 04.09.1900) (hereinafter '1899 Second Hague Convention') art 1 of the Annex to the Convention 
'Regulations Respecting the Laws and Customs of War on Land' <https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/ART/150-110007?OpenDocument> accessed 3 December 2019 
(hereinafter '1899 Hague Regulations'). 
1045 UNSC Res 827 'Statute of the International Criminal Tribunal for the Former Yugoslavia' (25 May 
1993, as amended) UN Doc S/Res/827 (hereinafter 'ICTY Statute') art 2. 
1046 Prosecutor v Duško Tadić, aka 'Dule' (Decision on the defence motion for interlocutory appeal on 
jurisdiction) IT-94-1-A (2 October 1995) para 84. See also Prosecutor v Ivica Rajić, aka Viktor Andrić 
(Review of the indictment pursuant to rule 61 of the Rules of Procedure and Evidence) IT-95-12 (13 
September 1996) para 7; Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) para 80. See 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/150-110007?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/150-110007?OpenDocument
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forces that allegedly perpetrated war crimes could be considered as de facto organs of a 

foreign state for the purpose of inferring the international nature of the armed conflict.1047 

 

The ICTY Appeals Chamber considered that the approach provided by both article 4A(1-

2) of the 1949 Third Geneva Convention and article 3 of the 1907 Fourth Hague 

Convention implies a 'test of control',1048 and suggested complementing international 

humanitarian law with general international law, in particular, with general international 

law on state responsibility, to determine the criteria to apply this test.1049 

 

6.2.2.1. Tests of control applied by international tribunals 

 

6.2.2.1.1. First model: The ICJ’s Nicaragua test of imputability of the acts of the 

rebels to a particular state for the purpose of establishing its responsibility for 

violating its obligations under international law 

 

The Case concerning Military and Paramilitary Activities in and against Nicaragua 

concerned the activities of the US Government in relation to Nicaragua subsequent to the 

fall of the government of President Somoza in July 1979 and the establishment of a new 

government by the Frente Sandinista de Liberación Nacional (hereinafter 'FSLN'). Part 

of the opposition to the new government formed irregular military forces and began a 

policy of armed opposition. This armed opposition became organised into two main 

groups, the Fuerza Democrática Nicaragüense (hereinafter 'FDN'), formed in 1981, and 

the Alianza Revolucionaria Democrática (hereinafter 'ARDE'), formed in 1982. The 

dispute dealt with the military support provided by the US Government to the armed 

opposition in Nicaragua (the 'contras', a term designating those fighting against the 

Nicaraguan Government).1050 

 

                                                 
Natalie Wagner, 'The development of the grave breaches regime and of individual criminal responsibility 
by the International Criminal Tribunal for the former Yugoslavia' (2003) 85 (850) International Review of 
the Red Cross 351, 356-358. 
1047 See Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999). 
1048 See ibid paras 92-98, and 39-40 fn 117. 
1049 ibid para 98. 
1050 For the circumstances of the case, see Case concerning Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v United States of America) (Merits) [1986] ICJ Rep 14 paras 18-21. For 
the submissions presented on behalf of Nicaragua, see paras 15-17. 
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The ICJ distinguished two situations: (i) the activities in Nicaragua that involved the 

direct intervention of the US; and (ii) the activities carried out by the rebels on Nicaraguan 

territory with the indirect participation of the US. 

 

The situation (i) referred to the mining of Nicaraguan ports or territorial waters and certain 

attacks on Nicaraguan port and oil installations.1051 To impute these attacks to the US, and 

therefore establish its state responsibility, the ICJ required proof either that (i) a US agent 

participates in the planning, direction, support, or execution of the operations; or (ii) that 

the activity is due to the direct action or execution of US personnel or 'UCLAs' 

(Unilaterally Controlled Latino Assets), who were persons of any nationality, in the pay 

and acting on the direct instructions of US military or intelligence personnel.1052 

 

Similarly, to impute the high-altitude overflights for reconnaisance purposes in 

Nicaraguan airspace by US military aircraft, the incidents of overflights causing 'sonic 

booms', and the overflights of aircraft for supply purposes carried out generally by the 

'contras' themselves, though using aircraft supplied to them by the US, the ICJ did not 

deem it relevant that the aircraft used by the Nicaraguan 'contras' was supplied by the US. 

The criterion used by the ICJ to decide on the imputability of the flights was whether the 

flights were carried out by US personnel or 'UCLAs', or by the rebels themselves.1053 

 

Situation (ii) concerns activities of the 'contras' in which the US could have indirectly 

participated. In order to impute an act to a foreign state carried out by the rebels 

themselves that constitutes a violation of international law, the test of imputability 

conceived by the ICJ requires evidence that such foreign state 'directed or enforced the 

perpetration of' such specific act, which means that such foreign state 'had effective 

control of the military or paramilitary operations in the course of which the alleged 

violations were committed.'1054 To prove this effective control, evidence that such foreign 

authorities have financed, trained, supplied intelligence or logistic support, equipped, 

armed or organised the military and paramilitary activities by the rebel forces that fight 

the government of another state is not sufficient. Effective control refers to a situation 

                                                 
1051 ibid paras 75-86. 
1052 ibid para 86. 
1053 ibid paras 87-91. 
1054 ibid para 115. 
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where the foreign authorities have 'devised the strategy and directed the tactics' of the 

rebel forces concerning that particular act. This is why the ICJ examined whether the CIA 

advisers participated in the planning of operations, in choosing targets, and in discussions 

on strategy and tactics, whether the CIA operatives had a power of command, ordering 

or instructing the rebels to take action. However, these factors of control and the specific 

instructions had to refer to the act under consideration.1055 

 

The ICJ has applied the same line of jurisprudence, with a more detailed reasoning, in its 

subsequent case law.1056 According to the ICJ's jurisprudence, there are actually two tests 

and three issues to discuss, to determine whether a specific act committed in the course 

of an armed conflict is attributable to a state under the rules of customary international 

law of state responsibility.  

 

The first test and first issue seek to determine whether the act was perpetrated by de iure 

or official organs of the state.1057 In this regard, article 4 of the ILC's 'Draft Articles on 

Responsibility of States for Internationally Wrongful Acts' (hereinafter, 'ILC's Articles on 

State Responsibility'),1058 which is declaratory of customary international law,1059 

establishes that '[t]he conduct of any State organ shall be considered an act of that State 

under international law' and that '[a]n organ includes any person or entity which has that 

status in accordance with the internal law of the State.'1060 As said above, it is not enough 

to have evidence of direct or indirect participation by organs of the state generally in the 

military operations taking place in an armed conflict, but evidence is required that there 

was such participation in relation to the specific act under consideration.1061  

                                                 
1055 See ibid paras 93-116 and above all para 115. See also Separate Opinion of Judge Ago, paras 15-16, 
where Judge Ago accepted the tests of imputability applied by the majority of judges as fully in conformity 
with the law on state responsibility. 
1056 See Case concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo 
v Uganda) (Judgement) [2005] ICJ Rep 168 paras 160-161, 211-214, 242-243; Case concerning 
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro) (Judgement) [2007] ICJ Rep 43 paras 377-424.  
1057 See Case concerning Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgement) [2007] ICJ Rep 43 paras 379, 
384-389. 
1058 ILC, 'Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries' 
(2001) 2, Part 2, Yearbook of the International Law Commission 31 (hereinafter, 'ILC's Articles on State 
Responsibility'). 
1059 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgement) [2007] ICJ Rep 43 para 385. 
1060 ILC's Articles on State Responsibility, at 40. 
1061 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgement) [2007] ICJ Rep 43 para 386. 
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The second issue of the first test concerns de facto organs of the state and seeks to 

determine whether the person that perpetrated the act may be equated with a state organ, 

when they do not have this status under internal law. The ICJ requires evidence that the 

person or entity that performed the act are 'in a relationship of complete dependence on 

the State', ie that they generally lack any real autonomy.1062  

 

Finally, the second test or 'specific control test' seeks to determine whether the act in 

question was performed by persons that were not de iure or de facto organs of the state, 

but acted 'on the instructions of, or under the direction or control of' the state. Article 8 of 

the ILC's Articles on State Responsibility, which was also declaratory of customary 

international law,1063 contains this rule: '[t]he conduct of a person or group of persons 

shall be considered an act of a State under international law if the person or group of 

persons is in fact acting on the instructions of, or under the direction or control of, that 

State in carrying out the conduct.'1064 The ICJ requires evidence that the person that 

performed the act in question 'acted in accordance with that State's instructions or under 

its "effective control" (...) in respect of each operation in which the alleged violations 

occurred, not generally in respect of the overall actions taken by the persons (...) having 

committed the violations.'1065 In this case, the responsibility of the state would derive from 

the conduct of its own organs, for issuing instructions or exercising a control or direction 

that resulted in the perpetration of the act.1066 

 

6.2.2.1.2. Second model: The ICTY’s Tadić test of imputability of the acts of the 

rebels to a particular state for the purpose of determining the applicable law 

 

Despite the previous discussions by the ICTY Trial Chambers about the question of 

internationalisation of internal armed conflicts when deciding on the applicable law and 

                                                 
1062 See ibid paras 391-395, 400, 406. 
1063 ibid paras 398, 401. 
1064 ILC's Articles on State Responsibility, at 47. 
1065 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgement) [2007] ICJ Rep 43 para 400. 
1066 See ibid paras 384, 396-415. 
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the general requirements of article 2 of the ICTY Statute,1067 it was the Appeals Chamber 

in the Tadić judgment that settled the question.1068 

 

As mentioned above, the ICTY Appeals Chamber decided to complement international 

humanitarian law with general international law on state responsibility, to determine the 

criteria that define the degree of control that must exist between irregular forces and a 

state to consider that the former form part of the latter, namely, to determine when the 

former act as de facto state organs. The ICTY Appeals Chamber examined the ICJ’s 

Nicaragua test in detail and declared it to be 'unpersuasive', in light of 'the very logic of 

the entire system of international law on State responsibility', and the 'international 

judicial and State practice'.1069 

 

Thus, the ICTY Appeals Chamber outlined the following tests of imputability, based on 

the international law on state responsibility and on case law. According to the Appeals 

Chamber, the act of an individual that is not a body of the state under its legislation may 

be attributable to the state, if he or she does act on behalf of the state, ie as a de facto state 

organ. For that, the state must have exercised control over this individual and the required 

degree of control varies according to the circumstances of the case.  

 

First, in the case of a single individual or an unorganised group who are engaged by a 

state to perform a specific act contrary to international law, the 'specific instructions (or 

subsequent public approval) test' applies. In order to prove that this individual or 

unorganised group acted as a de facto state agent and to attribute the act to the state, the 

Appeals Chamber deems it necessary either (i) to prove that the state issued specific 

instructions to them concerning the commission of such act; or (ii) to prove that the state 

                                                 
1067 See Prosecutor v Ivica Rajic, aka 'Viktor Andric' (Review of the indictment pursuant to Rule 61 of the 
Roles of Procedure and Evidence) IT-95-12 (13 September 1996) paras 13-32; Prosecutor v Duško Tadić, 
aka 'Dule' (Opinion and judgement) IT-94-1-T (7 May 1997) paras 569-607, and separate and dissenting 
opinion of Judge McDonald regarding the applicability of art 2 of the Statute at 288-299; Prosecutor v 
Zejnil Delalić, Zdravko Mucić also known as 'Pavo', Hazim Delić, Esad Landžo, also known as 'Zenga' 
(Judgement) IT-96-21-T (16 November 1998) paras 208-234; Prosecutor v Zlatko Aleksovski (Joint opinion 
of the majority, Judge Vohrah and Judge Nieto-Navia, on the applicability of art 2 of the Statute pursuant 
to para 46 of the Judgement) IT-95-14/1-T (25 June 1999) paras 3-27; Prosecutor v Zlatko Aleksovski 
(dissenting opinion of Judge Rodrigues, presiding judge of the Trial Chamber) IT-95-14/1-T (25 June 1999) 
paras 4-22. For a presentation of these decisions, see Christine Byron, 'Armed conflicts: International or 
non-international?' (2001) 66-72. 
1068 See Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) paras 68-171. 
1069 See ibid paras 98-145. 
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has retroactively and publicly approved such act. In the case of a private individual or 

group of individuals who are engaged by a state to perform a specific lawful act, but then, 

in performing such task, they breach international law by acting ultra vires or contra 

legem, the ICTY Appeals Chamber considers that the unlawful act may be attributed to 

the state on account of the previous request.1070 

 

Second, in the case of an organised and hierarchically structured group of individuals, ie 

a military or paramilitary group, the 'test of overall control' applies. In this regard, an act 

performed by this group or a member of this group may be attributed to the state, and be 

thus regarded as a de facto state organ, if 'the group as a whole be under the overall control 

of the State,' even if the act was performed ultra vires or contra legem. In the case of a 

military or paramilitary group, this 'overall control' exists if there is evidence of the 

following two elements: (i) the state provides financial assistance, training, equipping or 

giving operational support to the group; and, additionally, (ii) the state participates in 

organising, coordinating, planning or supervising the activities and operations of the 

group. It is not necessary to provide evidence that the state issued to the head or to 

members of the group specific instructions for the commission of each act contrary to 

international law, nor that the state planned all the operations of the group, chose their 

targets, or gave specific instructions.1071 

 

Considering the 'overall control' test as the one applicable for determining whether the 

armed conflict was international, in light of the type of relationship between the Bosnian 

Serb armed forces, which constituted a military organisation, and the FRY authorities, the 

ICTY Appeals Chamber concluded that for the time period relevant for the case, 'the 

armed forces of the Republika Srpska were to be regarded as acting under the overall 

control of and on behalf of the FRY', with the result that the armed conflict between the 

Bosnian Serbs and the authorities of Bosnia and Herzegovina was also international after 

19 May 1992.1072 Therefore, the Appeals Chamber unanimously reversed the Trial 

                                                 
1070 See ibid paras 117-145.  
1071 See ibid paras 117-145.  
1072 ibid para 162. See ibid Separate opinion of Judge Shahabuddeen, paras 4-32 (Shahabuddeen, despite 
agreeing with the conclusion, thought that the Nicaragua test actually showed that there was an 
international armed conflict in the case at hand). See also Theodor Meron, 'Classification of Armed Conflict 
in the Former Yugoslavia: Nicaragua's Fallout' (1998), 239-242 (Meron dismisses the applicability of the 
Nicaragua test for the purpose of determining whether a foreign intervention internationalises an armed 
conflict and the applicability of the rules of international humanitarian law that apply in international armed 
conflicts, since the Nicaragua case dealt with a different issue (state responsibility)); James G Stewart, 
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Chamber’s verdict concerning the acquital of the accused on the counts related to article 

2 of the Statute and found him guilty. 

 

The legal test for the internationalisation of internal armed conflicts, and particularly the 

'overall control' test, has been consistently upheld in subsequent ICTY trial judgements 

and/or appeal judgements, namely in Blaškić,1073 Aleksovski,1074 Delalić et al,1075 Simić 

et al,1076 Naletilić and Martinović,1077 Brđanin,1078 Kordić and Čerkez,1079 Gotovina et 

al;1080 Stanišić and Simatović;1081 and Prlić  et al,1082 and Mladić.1083 

 

                                                 
'Towards a single definition of armed conflict in international humanitarian law: A critique of 
internationalized armed conflict' (2003) 326-328 (Stewart highlights the practical problems related to the 
application of the Nicaragua test to international humanitarian law, and considers that the solution is to 
stop distinguishing the legal framework applicable to non-international and international armed conflicts: 
(i) the difficulties to have armed forces that can categorise internationalised armed conflicts in an ongoing 
armed conflict, due to controversies regarding the facts; and (ii) the uncertainty regarding the content of the 
test).  
1073 See Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 74-123 (unanimous 
ruling). See also concurrent declaration of Judge Shahabuddeen (Shahabuddeen argues for a common or 
universal criterion to determine when acts may be imputed to a state, where the criterion would be whether 
there was effective control and the evidence of satisfaction of this criterion would vary according to the 
circumstances); Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-A (29 July 2004) paras 170-171, 173-
174, 182. 
1074 See Prosecutor v Zlatko Aleksovski (Judgement) IT-95-14/1-A (24 March 2000) paras 121-136, 141, 
143-146 (unanimous decision). 
1075 See Prosecutor v Zejnil Delalić, Zdravko Mucić (aka 'Pavo'), Hazim Delić and Esad Landžo 
(Judgement) IT-96-21-A (20 February 2001) paras 8-51. 
1076 See Prosecutor v Blagoje Simić, Miroslav Tadić and Simo Zarić (Judgement) IT-95-9-T (17 October 
2003) paras 106, 116-117. 
1077 See Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' (Judgement) IT-98-
34-T (31 March 2003) paras 176, 182-202; Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko 
Martinović, aka 'Štela' (Judgement) IT-98-34-A (3 May 2006) (issue not challenged on appeal). 
1078 See Prosecutor v Radoslav Brđanin (Judgement) IT-99-36-T (1 September 2004) paras 121-125, 144-
156.  
1079 See Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-T (26 February 2001) paras 
65-146; Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-A (17 December 2004) 
paras 299-321, 342-374.  
1080 See Prosecutor v Ante Gotovina, Ivan Čermak and Mladen Markač (Judgement, volume II of II) IT-
06-90-T (15 April 2011) paras 1673-1698; Prosecutor v Ante Gotovina and Mladen Markač (Judgement) 
IT-06-90-A (16 November 2012) (issue not challenged on appeal).  
1081 See Prosecutor v Jovica Stanišić and Franko Simatović (Judgement volume I of II) IT-03-69-T (30 
May 2013) para 954; Prosecutor v Jovica Stanišić and Franko Simatović (Judgement) IT-03-69-A (9 
December 2015) (issue not challenged on appeal). 
1082 See Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and 
Berislav Pusić (Judgement Volume 1 of 6) IT-04-74-T (29 May 2013) paras 83-96; Prosecutor v Jadranko 
Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić (Judgement 
Volume 3 of 6) IT-04-74-T (29 May 2013) paras 515-568; Prosecutor v Jadranko Prlić, Bruno Stojić, 
Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić (Separate and partially dissenting 
opinion of Presiding Judge Jean-Claude Antonetti) IT-04-74-T (29 May 2013) at 182-213; Prosecutor v 
Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić 
(Judgement Volume I) IT-04-74-A (29 November 2017) paras 227-297. 
1083 See Prosecutor v Ratko Mladić (Judgement Volume III of V) IT-09-92-T (22 November 2017) para 
3014. 

http://www.icty.org/case/stanisic_simatovic/4
http://www.icty.org/case/code/cermak/4
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The ICC has followed the Tadić test for the characterisation of armed conflicts. In 

Lubanga, in the Decision on the confirmation of charges, the Pre-Trial Chamber I, for the 

purpose of analysing the evidence relating to the existence and nature of the armed 

conflict in Ituri as part of the material elements of the crime, noted that neither the ICC 

Statute, nor the Elements of Crimes define 'international armed conflict' for the purpose 

of applying article 8(2)(b). Thus, the Pre-Trial Chamber I examined the sources 

mentioned in article 21(1)(b) of the ICC Statute.1084 The Pre-Trial Chamber I expressly 

adopted the definition of 'international armed conflict' of the ICTY Appeals Chamber: 

 
'The Chamber considers an armed conflict to be international in character if it takes place 

between two or more States; this extends to the partial or total occupation of the territory 

of another State, whether or not the said occupation meets with armed resistance. In 

addition, an internal armed conflict that breaks out on the territory of a State may become 

international – or, depending upon the circumstances, be international in character 

alongside an internal armed conflict – if (i) another State intervenes in that conflict through 

its troops (direct intervention), or if (ii) some of the participants in the internal armed 

conflict act on behalf of that other State (indirect intervention).'1085 

 

The Pre-Trial Chamber I also expressly rendered the 'overall control' test applicable, as 

conceived by the ICTY Appeals Chamber, with the aim of determining whether there is 

indirect intervention, ie whether the armed forces act on behalf of a foreign state, thus 

internationalising the armed conflict.1086 Thus, it required evidence of the same elements: 

'The test will be met where the first State has a role in organising, co-ordinating or 

planning the military actions of the military group, in addition to financing, training and 

equipping the group or providing operational support to it.'1087 The Trial Chamber I in its 

Judgment expressly adopted the same definition of 'international armed conflict', as well 

as the 'overall control' test as 'the correct approach' to determine whether the necessary 

degree of control of another state over an armed group exists for regarding the latter as 

                                                 
1084 Prosecutor v Thomas Lubanga Dyilo (Decision on the confirmation of charges) ICC-01/04-01/06 (29 
January 2007) para 205.  
1085 ibid para 209. 
1086 See ibid paras 210-211, 221-226. 
1087 ibid para 211. 
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acting on behalf of the former, for the purposes of internationalising the armed 

conflict.1088 

 

This definition of 'international armed conflict', as well as the 'overall control' test for 

ascertaining whether an international armed conflict exists due to the indirect intervention 

of a foreign state has also been followed in Katanga,1089 Bemba,1090 Mbarushimana,1091 

and Ntaganda.1092 

 

This chapter applies the second model, which is the one followed by international 

criminal tribunals, since the purpose of classifying the armed conflict is also to identify 

the applicable legal framework for determining the individual criminal liability. No 

breach of the principle of legality could arise with its application. As said above, this 

model is merely an interpretation of the content of the relationship of control that must 

exist between a belligerent party and irregular forces taking part in hostilities, as alluded 

to in eg the 1899 Second Hague Convention, to which Spain has been a state party since 

4 September 1900. In Aleksovski and Kordić and Čerkez, faced with the allegation by the 

defendants that adopting the 'overall control' test, instead of the ICJ's 'effective control' 

test constituted the creation of ex post facto law to their detriment and thus a violation of 

the principle of legality, the ICTY Appeals Chamber argued that it did not create new law, 

but simply interpreted and clarified the elements of the crime of article 2 of the ICTY 

Statute,1093 which obviously refers to the regulation of international humanitarian law.  

 

As said, the first criterion to determine whether an internal armed conflict becomes 

international in nature is direct intervention, namely whether 'another State intervenes in 

                                                 
1088 Prosecutor v Thomas Lubanga Dyilo (Judgement pursuant to Article 74 of the Statute) ICC-01/04-
01/06 (14 March 2012) para 541.  
1089 See Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision on the confirmation of 
charges) ICC-01/04-01/07 (30 September 2008) paras 238-241; Prosecutor v Germain Katanga 
(Judgement pursuant to article 74 of the Statute) ICC-01/04-01/07 (7 March 2014) paras 1177-1178.  
1090 See Prosecutor v Jean-Pierre Bemba Gombo (Decision Pursuant to Article 61(7)(a) and (b) of the Rome 
Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo) ICC-01/05-01/08 (15 June 
2009) paras 220-223, 246; Prosecutor v Jean-Pierre Bemba Gombo (Judgement pursuant to Article 74 of 
the Statute) ICC-01/05-01/08 (21 March 2016) para 130.  
1091 Prosecutor v Callixte Mbarushimana (Decision on the confirmation of charges) ICC-01/04-01/10 (16 
December 2011) paras 101-102. 
1092 Prosecutor v Bosco Ntaganda (Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on 
the Charges of the Prosecutor Against Bosco Ntaganda) ICC-01/04-02/06 (9 June 2014) para 33. 
1093 Prosecutor v Zlatko Aleksovski (Judgement) IT-95-14/1-A (24 March 2000) paras 126-127; Prosecutor 
v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-A (17 December 2004) paras 298-313.  
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that conflict through its troops'. In light of the ICTY and ICC's case law, the evidence 

required for ascertaining direct intervention is the following: 

 

i) Members of the armed forces of state A were present in the territory of state B, 

where the armed conflict was raging, during the period covered by the charges, 

against the will of the authorities of state B.1094 The presence of foreign soldiers 

may have been concealed, by means, for instance, of replacing the uniforms or 

removing their insignia. Also accepted as evidence is the presence of individuals 

not belonging formally to the army of state A, but that are nationals of state A, which 

is militarily involved in the struggle. It is not necessary to prove the presence of 

members of the armed forces of state A in the specific zone where the attack 

investigated occurred. Evidence of the presence of these troops in other areas is also 

accepted, if it can be understood that the presence of members of the army of state 

A in other zones of state B had a strategic impact on the conduct of the armed 

conflict in the zone of the attack investigated. For example, this would occur if, by 

engaging the army of state B in fighting in another zone, the army of state A 

weakened the ability of the army of state B to fight the non-state armed groups in 

the territory or zone of the attack investigated.1095 

 

                                                 
1094 See Prosecutor v Thomas Lubanga Dyilo (Judgement pursuant to Article 74 of the Statute) ICC-01/04-
01/06 (14 March 2012) para 557; Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision 
on the confirmation of charges) ICC-01/04-01/07 (30 September 2008) paras 240; Prosecutor v Germain 
Katanga (Judgement pursuant to article 74 of the Statute) ICC-01/04-01/07 (7 March 2014) paras 1225-
1228; Prosecutor v Callixte Mbarushimana (Decision on the confirmation of charges) ICC-01/04-01/10 
(16 December 2011) paras 101-102; Prosecutor v Jean-Pierre Bemba Gombo (Decision Pursuant to Article 
61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo) 
ICC-01/05-01/08 (15 June 2009) paras 240-246; Prosecutor v Ivica Rajic, aka 'Viktor Andric' (Review of 
the indictment pursuant to Rule 61 of the Roles of Procedure and Evidence) IT-95-12 (13 September 1996) 
paras 14-16, 21; Prosecutor v Duško Tadić, aka 'Dule' (Opinion and judgement) IT-94-1-T (7 May 1997) 
paras 569-570; Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) paras 86-87; Prosecutor 
v Zejnil Delalić, Zdravko Mucić, aka 'Pavo', Hazim Delić and Esad Landžo, aka 'Zenga' (Judgement) IT-
96-21-T (16 November 1998) para 212; Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 
2000) paras 84-86, 89, 91; Prosecutor v Radoslav Brđanin (Judgement) IT-99-36-T (1 September 2004) 62 
fn 374; Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and 
Berislav Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) paras 518, 530-534, 536-541. 
1095 See Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-A (17 December 2004) 
paras 315, 320-321; Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-T (26 February 
2001) para 71, 75-78, 84-91, 94-98, 108; Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, 
aka 'Štela' (Judgement) IT-98-34-T (31 March 2003) para 191-195; Prosecutor v Jadranko Prlić, Bruno 
Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić (Judgement Volume 1 of 6) 
IT-04-74-T (29 May 2013) para 85; Prosecutor v Zejnil Delalić, Zdravko Mucić, aka 'Pavo', Hazim Delić 
and Esad Landžo, aka 'Zenga' (Judgement) IT-96-21-T (16 November 1998) paras 218, 223, 226-227, 232-
234; Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 93-94;  
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ii) These foreign troops of state A were not volunteers, but rather had been mobilised 

by the authorities of state A for service in state B. State A did organise the sending 

of most of the troops to state B. The troops serving in state B may have maintained 

their rights as members of the armed force of state A, including their salary. State A 

may have imposed the obligation to the soldiers of its army to be deployed in state 

B.1096 

 

iii)  These units of state A were directly involved in hostilities and directly participated 

in military operations, against the authorities of state B, for instance by assisting 

non-state armed groups.1097 

 

iv) The armed conflict under consideration encompassed the episode of the specific 

attack, in a certain municipality and on a certain date. There must be no evidence 

that indicates that that particular attack, in that municipality, at that time, was part 

of a separate armed conflict. There must be no evidence that shows that the 

hostilities in a particular area are a separate armed conflict, unrelated to the larger 

international armed conflict.1098 

                                                 
1096 See Prosecutor v Ivica Rajic, aka 'Viktor Andric' (Review of the indictment pursuant to Rule 61 of the 
Roles of Procedure and Evidence) IT-95-12 (13 September 1996) paras 17-18, 21; Prosecutor v Duško 
Tadić, aka 'Dule' (Opinion and judgement) IT-94-1-T (7 May 1997) paras 569-570; Prosecutor v Zejnil 
Delalić, Zdravko Mucić, aka 'Pavo', Hazim Delić and Esad Landžo, aka 'Zenga' (Judgement) IT-96-21-T 
(16 November 1998) para 212; Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) 
paras 89, 92; Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-T (26 February 2001) 
paras 100-101, 108; Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' 
(Judgement) IT-98-34-T (31 March 2003) para 195; Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan 
Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 
May 2013) para 529. 
1097 See Prosecutor v Ivica Rajic, aka 'Viktor Andric' (Review of the indictment pursuant to Rule 61 of the 
Roles of Procedure and Evidence) IT-95-12 (13 September 1996) paras 10-13, 19-21; Prosecutor v Duško 
Tadić, aka 'Dule' (Opinion and judgement) IT-94-1-T (7 May 1997) paras 569-570; Prosecutor v Zejnil 
Delalić, Zdravko Mucić, aka 'Pavo', Hazim Delić and Esad Landžo, aka 'Zenga' (Judgement) IT-96-21-T 
(16 November 1998) paras 213-214; Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) 
para 91; Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-T (26 February 2001) paras 
78, 93, 99, 108; Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' (Judgement) 
IT-98-34-T (31 March 2003) para 193; Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, 
Milivoj Petković, Valentin Ćorić and Berislav Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) 
paras 532, 535. 
1098 See Prosecutor v Ivica Rajic, aka 'Viktor Andric' (Review of the indictment pursuant to Rule 61 of the 
Roles of Procedure and Evidence) IT-95-12 (13 September 1996) paras 9, 21; Prosecutor v Duško Tadić, 
aka 'Dule' (Opinion and judgement) IT-94-1-T (7 May 1997) paras 569-570; Prosecutor v Zejnil Delalić, 
Zdravko Mucić, aka 'Pavo', Hazim Delić and Esad Landžo, aka 'Zenga' (Judgement) IT-96-21-T (16 
November 1998) paras 209, 214, 224; Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-
14/2-T (26 February 2001) para 74; Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj 
Petković, Valentin Ćorić and Berislav Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) para 
543; Prosecutor v Thomas Lubanga Dyilo (Judgement pursuant to Article 74 of the Statute) ICC-01/04-
01/06 (14 March 2012) paras 563-565. 
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The second criterion for the internationationalisation of an internal armed conflict is 

indirect intervention, namely the intervening state acts through de facto organs 

(individuals or groups that do not have the status of state officials under internal law). Out 

of the three tests of imputability identified by the ICTY Appeals Chamber to determine 

the degree of control that must be exerted by a foreign state over individuals participating 

in the armed conflict, tests that have also been endorsed by the ICC, only the content of 

the 'overall control' test shall be addressed here, since the aim of this chapter is to analyse 

the conduct of organised military or paramilitary groups. I will focus particularly on the 

essential second part of the 'overall control' test, ie whether a foreign state 'has a role in 

organising, coordinating or planning the military actions of the military group'. The case 

law of the ICTY has referred to the following (indirect) indicators of 'overall control', 

despite acknowledging that they do not constitute direct proof thereof1099: 

 

i) Transfer of officers of the army of state A to join the ranks of the non-state armed 

group that is fighting against the government of state B. Officers of the army of 

state A might have voluntarily resigned from the army of state A in order to serve 

in state B, with official authorisation of state A. This transfer might have also been 

imposed by state A. State A regards them as temporarily detached officers. Thus, it 

may be that the persons holding the positions of highest responsibility and/or those 

at junior levels within this non-state armed group are at the same time officers in 

the army of state A. Accordingly, there may be evidence that these officers 

continued to receive their wage from state A, despite serving in the non-state armed 

group.1100 

 

ii) The government of state A has had the power to appoint the generals and the high 

command (or lower ranks) of this non-state armed group, and also to remove them 

from office. The recruitment procedure within the non-state armed group might 

have ensured that the selected individuals would be loyal and prepared to 

                                                 
1099 Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) para 101. 
1100 See Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 101, 114-115; 
Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' (Judgement) IT-98-34-T (31 
March 2003) para 201; Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) paras 150, 154; 
Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav 
Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) paras 546-548. 
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implement the policies dictated by state A. Accordingly, there may be evidence that 

at least part of the salary of the high-ranking officers in the non-state armed group 

was paid by the government of state A.1101 

 

iii)  The government of state A and the authorities of the non-state armed group have 

pursued the same goals, military objectives and strategies. The non-state armed 

group has reflected the strategies and tactics devised by the government or army of 

state A and has acted in pursuance of the military goals or objectives formulated by 

the latter. Thus, there may be evidence of orders from the government of state A 

circumventing or overriding the commanders of the non-state armed group. The 

'overall control' test could also be fulfilled if this non-state armed group has had 

autonomous choices of means and tactics although participating in a common 

strategy along with state A.1102 

 

iv)  The command structures and ranks of the armed forces of state A in territory of 

state B and of the non-state armed group that fought against the government of state 

B remained identical, despite the apparent withdrawal of the army of state A.1103 

 

v) Evidence of a gradual increase of influence exerted by state A over the territory 

controlled by the non-state armed group (eg the flag of state A flies over buildings 

of public authorities, the currency of state A is there used, the government of state 

A represents the insurgent authorities in international fora, etc).1104 

 

                                                 
1101 See Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 112, 115-117; 
Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-A (17 December 2004) paras 365-
366, 368, 371; Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' (Judgement) 
IT-98-34-T (31 March 2003) para 201; Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) 
para 154; Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić 
and Berislav Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) paras 546-547; Prosecutor v 
Germain Katanga (Judgement pursuant to article 74 of the Statute) ICC-01/04-01/07 (7 March 2014) para 
1214 (note that evidence that 'Rwanda intervened in matters concerning the UPC's internal command 
structure' did not suffice). 
1102 See Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 101, 108, 110-111; 
Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' (Judgement) IT-98-34-T (31 
March 2003) paras 200-201; Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) paras 151, 
153. 
1103 Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) para 101; Prosecutor v Duško 
Tadić (Judgement) IT-94-1-A (15 July 1999) paras 150-151. 
1104 See Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) paras 159-160; Prosecutor v 
Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić 
(Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) paras 561-566.  
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vi) Evidence that state A directed and supervised the activities and operations of this 

non-state armed group during the armed conflict in state B. The commanding 

officers of the army of state A might have issued orders to the units of the non-state 

armed group for military operations, troop movements, and military strategies in 

state B. The government of state A might also have controlled the decisions made 

by this non-state armed group, either through the officers detached from the army 

of state A that have been serving in the non-state armed group or through individuals 

of state B that have shared the same goals and effectively followed the instructions 

issued by the government of state A. There may be evidence of a chain of military 

command between the government of state A and the insurgent authorities in state 

B. The main staff of this non-state armed group might have had links and regular 

communications with the government of state A. There might be evidence of regular 

meetings between the government of state A and the leaders of the non-state armed 

group. The leaders of the non-state armed group might have followed the directions 

given by state A, or, at least, they might have coordinated their military activities, 

their decisions, with the government of state A. The army of state A and the non-

state armed group might have jointly directed military operations in state B. The 

non-state armed group, before making an important decision, might have always 

consulted the government of state A and followed its instructions. The 

representatives of state A and/or the authorities of its army might have met with 

representatives of the non-state armed group for the purpose of planning military 

operations. There may be evidence of reports dispatched by the non-state armed 

group concerning its activities to the authorities of state A and/or for the army of 

state A and that the members of the army of state A present in state B likewise 

prepared reports for the non-state armed group.1105  

 

6.2.2.2. Application of the tests of intervention to the 1936-1939 Spanish armed 

conflict 

 

                                                 
1105 See Prosecutor v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 101, 110, 112, 118-
119; Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko Martinović, aka 'Štela' (Judgement) IT-98-34-T 
(31 March 2003) para 201; Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) paras 150-
152, 156; Prosecutor v Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić 
and Berislav Pusić (Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) paras 549-552; Prosecutor v 
Thomas Lubanga Dyilo (Judgement pursuant to Article 74 of the Statute) ICC-01/04-01/06 (14 March 
2012) para 561. 
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This section aims at applying the tests proposed by the jurisprudence of international 

criminal tribunals, briefly presenting some relevant data. It will inevitably not be 

comprehensive, due to the limitations of space and the scope of this work. Therefore, 

reference is here made to the work of historians that have dealt extensively with foreign 

intervention during the 1936-1939 Spanish armed conflict. 

 

6.2.2.2.1. German intervention 

 

The present section analyses the legal consequences of the involvement of the 

Government of Germany in the armed conflict between the Spanish rebels and the 

Government of Spain that began as a result of the coup d’état of 17-18 July 1936.  

 

To begin with, the conclusions of the Berlin Conference of the Three Heads of 

Government of the USSR, US and UK, which took place from 17 July to 2 August 1945 

in Potsdam, regarding the admission of new states into the UN, declared: 

 
'The Three Governments feel bound however to make it clear that they for their part would 

not favour any application for membership put forward by the present Spanish 

Government, which, having been founded with the support of the Axis Powers, does 

not, in view of its origins, its nature, its record and its close association with the aggressor 

States, possess the qualifications necessary to justify such membership.'1106 

 

The UNGA endorsed this statement.1107 In addition, a Sub-Committee appointed by the 

UNSC1108 concluded, among others: 

 
'On the material placed before it, the Sub-Committee has come to the following 

conclusions: (a) In origin, nature, structure and general conduct, the Franco regime is a 

Fascist regime patterned on and established largely as a result of aid received from 

Hitler’s Nazi Germany and Mussolini’s Fascist Italy. (...) (e) Correspondence 

exchanged between Franco and Hitler and Mussolini showed that they considered the war 

did not commence in 1939 but at the time of the outbreak of the Franco revolution in Spain 

                                                 
1106 'Protocol of the Proceedings of the Berlin Conference' (The Conference of Berlin (The Potsdam 
Conference) 1945) vol 2, doc 1383, 1493. Emphasis added. 
1107 See UNGA Res 32 (I) (9 February 1946) UN Doc A/RES/32(I). 
1108 See UNSC Res 4 (29 April 1946) UN Doc S/RES/4(1946). 
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and that the aid given by Mussolini and Hitler in Spain was part of the general plan of 

Fascist aggression against the democratic powers.'1109 

 

The UNGA recalled the unanimous conclusions of the UNSC Sub-Committee, and 

declared, among others, to be '[c]onvinced that the Franco Fascist Government of 

Spain (…) was imposed by force upon the Spanish people with the aid of the Axis 

Powers and which gave material assistance to the Axis Powers in the war'.1110 

 

The above-mentioned procès-verbaux of the Spanish Sub-Committee1111 as well as the 

reports of the ICRC delegates in Spain,1112 contain numerous references to the presence 

                                                 
1109 UNSC 'Report of the Sub-Committee on the Spanish Question appointed by the Security Council on 29 
April 1946' (1 June 1946) UN Doc S/75 para 6. Emphasis added. See also UNSC 'Factual findings 
concerning the Spanish Situation. Supplementary memorandum to the report of the Sub-Committee 
appointed by Security Council on 29 April 1946' (31 May 1946) UN Doc S/76, 2-4. 
1110 UNGA Res 39 (I) (12 December 1946) UN Doc A/RES/39(I). 
1111 See Procès-verbaux Commission d’Espagne 1 à 150, B CR 212 PV. 1, P.V. No. 144 MB, Session of 30 
April 1937, at 1-2; Procès-verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 153.- 
MB, Session of 18 May 1937, at 1; Procès-verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, 
P.V. No. 157 MB, Session of 24 May 1937, at 2; Procès-verbaux Commission d’Espagne 151 à 300, B CR 
212 PV. 2, P.V. No. 158, Session of 25 May 1937, at 1; Procès-verbaux Commission d’Espagne 151 à 300, 
B CR 212 PV. 2, P.V. No. 159, Session of 26 May 1937, at 1; Procès-verbaux Commission d’Espagne 151 
à 300, B CR 212 PV. 2, P.V. No. 160, Session of 28 May 1937, at 1-2; Procès-verbaux Commission 
d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 162 MB, Session of 31 May 1937, at 3; Procès-verbaux 
Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 199 GH, Session of 19 July 1937, at 2; 
Procès-verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 287 MB, Session of 2 
November 1937, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 308 
MB, Session of 26 November 1937, at 3; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 
3, P.V. No. 312 MB, Session of 1 Decembre 1937, at 3; Procès-verbaux Commission d’Espagne 301 à 450, 
B CR 212 PV. 3, P.V. No. 314 MB, Session of 4 December 1937, at 1; Procès-verbaux Commission 
d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 315 MB, Session of 6 December 1937, at 1; Procès-
verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 319 MB, Session of 11 December 
1937, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 320, Session of 
13 December 1937, at 2-3; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 
326 GH, Session of 20 December 1937, at 4; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 
PV. 3, P.V. No. 385 MB, Session of 4 April 1938, at 2; Procès-verbaux Commission d’Espagne 301 à 450, 
B CR 212 PV. 3, P.V. No. 386 MB, Session of 6 April 1938, at 2-3; Procès-verbaux Commission d’Espagne 
301 à 450, B CR 212 PV. 3, P.V. No. 388, Session of 11 April 1938, at 2; Procès-verbaux Commission 
d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 424 GV, Session of 29 July 1938, at 1; Procès-verbaux 
Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 433, Session of 19 August 1938, at 3; Procès-
verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 436 MB, Session of 26 August 1939, 
at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 444 MB, Session of 15 
September 1938, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 447 
MB, Session of 26 September 1938, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 
PV. 3, P.V. No. 448, Session of 28 September 1938, at 1; Procès-verbaux Commission d’Espagne 451 à 
587, B CR 212 PV. 4, P.V. No. 467 MB, 9 November 1938, at 1-2; Procès-verbaux Commission d’Espagne 
451 à 587, B CR 212 PV. 4, P.V. No. 472 MB, Session of 21 November 1938, at 5;  Procès-verbaux 
Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 476 MB, Session of 30 November 1938, at 
2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 499 MB, Session of 27 
January 1939, at 2-3. 
1112 See eg B CR 212 GEN-62, Rapports du Dr Roland Marti, Barcelone, 30/01/1937-20/12/1938: Rapport 
Nº 8, 18 September 1937, at 2; B CR 212 GEN-64, Rapports d’Horace de Pourtalès, St-Jean-de-Luz 
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of German military prisoners held in prisons of the lawful Government of Spain. In 

particular, they contain (i) references to the exchange of German pilots and other German 

military prisoners, as well as of German civilian prisoners, taken prisoners by the 

Government of Spain; (ii) references to the preparation and distribution of packages of 

aid or money to German military and civilian prisoners held in prisons of the Government 

of Spain, as a result of the unilateral donations made by the German Government to the 

ICRC for this purpose; and (iii) the visits by delegates of the ICRC to German military 

and civilian prisoners held in governmental prisons.  

 

Historiographical research has determined with precision the origin and dimensions of 

the German presence and participation in the Spanish armed conflict. Concerning the date 

and circumstances of the beginning of this intervention, it has been established that the 

German authorities did not actively participate in the preparation of the coup d’état of 17 

July 1936.1113 Instead, the decision of the German Government to intervene was made in 

the night from 25 to 26 July 1936 in Bayreuth, after Hitler had attended Wagner’s opera 

Walkyria, during a meeting with Hitler and Dr Wolfgang Kraneck (head of the legal 

department of the Auslandsorganisation of the NSDAP) with Johannes Bernhardt (a 

German tradesman residing in Tetuan and member of the Auslandsorganisation of the 

NSDAP in Tetuan), and Adolf Langenheim (head of the NSDAP in Morocco). Bernhardt 

and Langenheim had landed in Berlin on 24 July 1936 carrying a letter written by Franco 

for Hitler asking for assistance in terms of the supply of arms and aircraft.1114 

 

Hitler’s decision to help Franco was followed on 26 July 1936 by organisational meetings 

with those in charge of the three branches of the Wehrmacht: the Heer, the Kriegsmarine, 

and the Luftwaffe. The operation for preparing and delivering the help was named 

Unternehmen Feuerzauber after Wagner’s Walkyria. A meeting took also place at the Air 

Ministry, in which Generalleutnant Helmuth Wilberg was asked to create and direct a 

                                                 
(France), 16/12/1936-03/11/1938: Rapport sur mon activité du 20 au 30 novembre, 1937, at 7-8; B CR 212 
GEN-57, Correspondence de Philippe Hahn, Barcelone, 15/09/1937-19/05/1939: Letter from 11 January 
1938, to L. Odier (ICRC, Geneva), from Philippe Hahn. 
1113 See Ángel Viñas, La Alemania nazi y el 18 de julio. Antecedentes de la intervención alemana en la 
guerra civil española (1977) 236-299; Manuel González Álvarez, Aspectos militares de la Guerra Civil. 
La actuación en España de la Legión Cóndor (2006) 33 fn 82. 
1114 For an explanation about the content of the letter, see Ángel Viñas, La Alemania nazi y el 18 de julio. 
Antecedentes de la intervención alemana en la guerra civil española (1977) 339; Manuel González 
Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión Cóndor (2006) 44-
45. 
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special section within the Chief of Staff of the Air Ministry, known as Sonderstab W. The 

Sonderstab W, constituted on 26 July 1936, was the working group that coordinated the 

three branches of the German armed forces, and organised, supervised, and controlled the 

German intervention in the Spanish armed conflict.1115 Simultaneously, the Kriegsmarine 

formed within the Sonderstab W a section known as Schiffahrtabteilung, in charge of 

controlling all aspects related to the naval traffic with destination to the Iberian 

Peninsula.1116  

 

In terms of the financing of the war effort of Spanish rebels, the German help was of a 

pecuniary nature from the very beginning. Since the Spanish rebels lacked foreign 

currencies to pay for such help, it was agreed that such debt would be compensated with 

Spanish products that Germany needed. The first deliveries were conducted via the shell 

company Carranza y Bernhardt, Sociedad Limitada, with the commercial name Sociedad 

Hispano Marroquí de Transportes, Sociedad Limitada (hereinafter 'HISMA'). The aim of 

the company was to camouflage the German supplies as mere imports conducted by a 

private company, in order to hide the official participation of the German Government in 

their delivery.1117 The German counterpart of HISMA, the Rohstoff- und 

Wareneinkaufgesellschaft m.b.H. (hereinafter 'ROWAK'), was founded on 7 October 1936 

in Berlin. The method of payment was therefore the systematic compensation of Spanish 

raw materials and products for German help or goods.1118 This system of compensation 

HISMA-ROWAK applied during the whole armed conflict. This mechanism was 

complemented with regular payments of foreign currency.1119 

                                                 
1115 For an account of the circumstances surrounding Franco’s decision to send a mission to Germany to 
ask for help, the development of the meeting with Hitler and subsequent meetings, see Ángel Viñas, La 
Alemania nazi y el 18 de julio. Antecedentes de la intervención alemana en la guerra civil española (1977) 
312-352; Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la 
Legión Cóndor (2006) 46-47; Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. 
La Legión Cóndor (2010) 14-16, Ángel Viñas, La República en guerra. Contra Franco, Hitler, Mussolini 
y la hostilidad británica (2012) 42. 
1116 Raúl Arias Ramos and Lucas Molina Franco, La Kriegsmarine en la Guerra Civil española (2005) 3. 
Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión Cóndor (2010) 77. 
1117 For the circumstances surrounding the foundation of the HISMA, see Ángel Viñas, La Alemania nazi 
y el 18 de julio. Antecedentes de la intervención alemana en la guerra civil española (1977) 386-390. For 
a copy of the notarial deed of constitution of the HISMA, see ibid 441-444. 
1118 Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 
161-162. 
1119 For the functioning of the system of compensation HISMA-ROWAK, for the payment of the German 
aid and supplies with Spanish products and raw materials, for the signature of secret protocols between 
Franco and the German Government concerning the economic relations between Spain and Germany, see 
ibid 156-167, 182-185; Ángel Viñas, El honor de la República. Entre el acoso fascista, la hostilidad 
británica y la política de Stalin (2009) 107-121, 467-474, and annex in CD at 15-18; Ángel Viñas, La 
República en guerra. Contra Franco, Hitler, Mussolini y la hostilidad británica (2012) 47-51, 113, 241-
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The German Finance Ministry quantified the amount of the total assistance as follows. 

On 31 March 1939, it reached 498 million Rm, out of which, 42 million Rm were supplies 

delivered before 7 November 1936, 110 million Rm were supplies of war material 

delivered through the mechanism HISMA-ROWAK, 14 million Rm were German State's 

stocks sold through an arms dealer, 329 millions Rm were the expenses of the Condor 

Legion. This amount increased to a total of 560 million Rm due to additional supplies 

delivered from the end of the armed conflict until 30 June 1939. It was agreed that of that 

amount, only 371 millions Rm were due. Therefore, there was a condonation of part of 

the debt. There was another account of orders between Spain and HISMA showing a 

positive balance in favour of Spain of 755 million Pesetas. There was a third account 

between Spain and HISMA showing a negative balance of Spain of 20 million Rm.1120  

 

Concerning the German supplies, the first delivery consisted of twenty transport airplanes 

Junkers Ju-52/3m, six fighter airplaines Heinkel He-51, twenty pieces of anti-aircraft 

artillery measuring 20 cm, three radio stations, 250 kg bombs, spare parts, ammunition 

and equipment for the crews, as well as German officers, pilots, technicians, ground 

crews, maintenance staff, and infantry commanded by Alexander von Scheele. Ten of the 

Junkers Ju-52/3m landed in Morocco between 28 July 1936 and 13 August 1936, with 

signs of their nationality having been removed. They had civilian pilots and crews 

working for Lufthansa. It was a sham purchase by HISMA. The rest of the supplies, 

disassembled and camouflaged, as well as the personnel, were transported on board the 

German vessel Usaramo, which arrived in Cádiz in the night between 6 and 7 August 

1936, protected by the German Kriegsmarine's vessels Deutschland, Leopard and Luchs.  

 

The pilots of the six Heinkels He-51 and the crews of the 10 Junkers Ju-52/3m travelling 

on board of Usaramo had been recruited from the squadrons of fighters (Jagdgruppen) 

of Dortmund and Döberitz and the squadrons of bombers (Kampfgruppen) of Merseburg, 

Gotha, and Ansbach. They were selected by the command of these squadrons. The 

German personnel amounted to a total of twenty-five officers and sixty-six non-

                                                 
247. See also Lucas Molina Franco, El legado de Sigfrido. La ayuda militar alemana al ejército y la marina 
nacional en la Guerra Civil Española (1936-1939) (2005) 37-48, 259-261, 287-288, 316, for facsimiles 
with further evidence. 
1120 For the debt settlement Spain-Germany, see Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y 
autarquía en la españa de Franco (1984) 196-201. 
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commissioned officers, troops and civilians. Historians point out that the personnel was 

participating voluntarily in this mission, but note that they were recruited by the 

command, discharged from active military service in Germany, so that they were not 

formally members of the German military. Their trip to Spain was masked as a civilian 

tourist trip.1121 

 

To understand the chain of command and the content or limits of the German mission, 

note that General Erhardt Milch, State Secretary of the German Air Ministry, and Wilberg, 

head of Sonderstab W, gave instructions to the military concentrated in the air base of 

Döberitz on 31 July 1936 before travelling with the Usaramo. First, they were told that 

Scheele had been appointed head of the German expedition to Spain. The German staff 

was subordinated to him under the rules of the German code of military justice. Scheele 

was also in charge of deciding on the use of the material and was the only with power to 

decide on the actions that would be taken. Second, they were informed that their mission 

was exclusively limited to facilitate the transport of troops of Franco from Northern 

Africa to the Iberian Peninsula and to supply material to Franco. According to the 

instructions, they were not allowed to engage in air combats against the enemy or carry 

out reconnaissance flights. Only in the case of attack were they authorised to open fire on 

them.1122 

 

On 25 August 1936, Blomberg, the chief commander of the German armed forces ordered 

Oberstleutnant Walter Warlimont to replace Scheele.1123 Warlimont received the 

following instructions: the German assistance would in principle only consist of 

supplying war material; it could only include the presence of German personnel for 

training the Spanish rebels in handling such weapons; and the intervention of German 

                                                 
1121 Ángel Viñas, La Alemania nazi y el 18 de julio. Antecedentes de la intervención alemana en la guerra 
civil española (1977) 393-394; Manuel González Álvarez, Aspectos militares de la Guerra Civil. La 
actuación en España de la Legión Cóndor (2006) 52-53; Ángel Viñas, La República en guerra. Contra 
Franco, Hitler, Mussolini y la hostilidad británica (2012) 28. For the preparation and sending of the first 
supplies and personnel of Unternehmen Feuerzauber, see Ángel Viñas, La Alemania nazi y el 18 de julio. 
Antecedentes de la intervención alemana en la guerra civil española (1977) 382-401; Manuel González 
Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión Cóndor (2006) 49-
55. 
1122 Ángel Viñas, La Alemania nazi y el 18 de julio. Antecedentes de la intervención alemana en la guerra 
civil española (1977) 394; Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación 
en España de la Legión Cóndor (2006) 53. See also Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista 
y autarquía en la españa de Franco (1984) 63. 
1123 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 71. 
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troops in combat could only occur in cases that were absolutely necessary and after prior 

authorisation. Warlimont's mission was to represent the German armed forces before 

Franco, to protect the interests of German armed forces present in Spain, to advise Franco 

regarding the German assistance, and to make sure that the German military assistance 

would be compensated with the supply of products.1124 On 31 August 1936, Warlimont 

received the following written instructions: 

 
'Order of the German minister or war, General von Blomberg, for the army and the air force. 

Last day of August 1936.  

In response to the orders of the Führer, I hereby appoint the Lieutenant Colonel Warlimont, 

of the Chief of Staff, as my representative before the whole command of the Armed Forces 

of the Spanish Nationalists.  

He may probably take office on 3 September 1936.  

The appendix to this order contains those functions and the delivery of reports. 

(S) General von Blomberg. Minister of War. 

1) Appendix: Guideline Army, Navy and Air Force and Oberstleutnant Warlimont. 

1st Function: To examine all possibilities and proposals to support the Spanish nationalists 

by means of the German air force. 

2nd Function: To advise the Spanish Nationalist High Command. 

3rd Function: To safeguard German interests in areas such as military-political and 

economic issues. 

4th Function: To cooperate with representatives of the Italian forces in Spain. 

2) Guidelines for carrying out these functions: 

1. All German forces on Spanish soil, in any task, from this moment are subordinated to 

the representative of the German Minister of War.  

2. The military commanders of these specific units. The military reports about the Spanish 

territory, in contrast to those of the Navy, will be sent exclusively to the Minister of War by 

his representative. 

3. The units of the German Navy who are in Spanish waters must respond to the demands 

of my representative, if necessary, to the extent that it is possible within their general 

functions.'1125 

                                                 
1124 Walter Warlimont, 'Die deutsche Beteiligung am spanischen Bürgerkrieg und einige spätere 
Folgerungen', quoted in Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en 
España de la Legión Cóndor (2006) 75-76. See also Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista 
y autarquía en la españa de Franco (1984) 63. 
1125 Raymond L. Proctor, 'Hitler’s Luftwaffe in the Spanish Civil War', Westport, Conn., 1983, quoted in 
Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 77. 
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Concerning the activities of the German mission in Spain, Scheele divided the personnel 

into five groups. First, the Transportgruppe, commanded by Oberleutnant Rudolf von 

Moreau, with German pilots and observers, was in charge of putting into operation the 

Junkers Ju-52/3m that would transport the Spanish rebels and material from Tetuan to 

Southern Spain.1126 The Germans participated in this mission from 28 July 1936 to 11 

October 1936. From 10 August to 11 October 1936, this transport of troops and material 

was exclusively in hands of the Germans.1127 Moreau, with the authorisation of Scheele 

and Kindelán (chief commander of the rebel air forces), planned the first German attack 

in the Spanish armed conflict. This consisted of attacking the war vessel Jaume I of the 

lawful Government of Spain on 13 August 1936, by using two bombers piloted by 

German pilots.1128 On 20 August 1936, Moreau created two chains of three Junkers Ju-

52/3m (4 less for the transport mission) for bombardment operations. One chain was 

commanded by Moreau and the other by Rudolf Jöster, exclusively with German pilots. 

These two chains were employed, very often together with Junkers Ju-52/3m piloted by 

Spanish pilots, in many war fronts, mainly in bombardment missions.1129 On 28 August 

1936, Hitler withdrew the prohibition for the German forces to engage in combat in 

Spain.1130 Second, the Bombengruppe und die Horstkompanie, with Hauptmann Alfred 

Henke at the head, was equipped with Junkers Ju-52/3m, exclusively piloted by Spanish 

crews.1131 Third, the Jagdgruppe, with Oberleutnant Kraft Eberhardt at the head, was 

equipped with Heinkels He-51 and had only German pilots, with the mission of training 

Spanish pilots,1132 and later, with the authorisation to participate in combat missions. The 

German pilots tore down their first plane on 25 August 1936 in Madrid, with the 

authorisation of Scheele and Kindelán, despite the prohibition from Germany of any 

                                                 
1126 ibid 60-61.  
1127 See ibid 57-59, 62-65. For the German participation in this mission of transporting Spanish rebels and 
material, from the week of 19-26 July to the week of 5/11 October 1936, see ibid 63. Note the German 
participation in the so-called Convoy de la Victoria on 5 August 1936, where 6 Junkers Ju-52/3m, together 
with Italian and Spanish rebel aircraft, protected the transport by sea of about 2,000 men and 8 tonnes of 
material between Ceuta and Algeciras, so that the total amounts were 13,769 men and 181 tonnes of material 
transported. See ibid 58-59, 58 fn 11, 63 fn 36. 
1128 ibid 65. According to Ángel Viñas, La República en guerra. Contra Franco, Hitler, Mussolini y la 
hostilidad británica (2012) 28. 
1129 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 66; 66 fn 51. See Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. 
La Legión Cóndor (2010) 21. 
1130 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 66-67. 
1131 ibid 60-61.  
1132 ibid  
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engagement in combat.1133 The mission of the Heinkel He-51 in the first half of September 

1936 was to protect the Junker Ju-52/3m in the operation that the Spanish rebels carried 

out in the Tajo.1134 Fourth, the Bodengruppe, commanded by Oberleutnant Eberhardt, had 

the mission of protecting the ground (airports and aircraft). Fifth, the 

Flakausbildungsgruppe, with Oberleutnant Hajo Hermann at the head, had the mission 

of training Spanish rebels in the use of anti-aircraft defense. The assembling of the 

German aircraft was conducted by German and Spanish technicians.1135  

 

The sending of supplies and personnel continued,1136 and it began to include armoured 

forces. On 7 October 1936, the vessels Passages and Girgenti transported forty-one tanks 

Panzer I to Seville with 180 men,1137 who had been recruited among the members of the 

4th Armoured Panzer Regiment with headquarters in Schweinfurt and the 6th Armoured 

Panzer Regiment based in Neuruppin. The Gruppe Imker was commanded by 

Oberstleutnant Freiherr von Funk during the whole armed conflict, with two missions: 

combat support and creation of training centres in the territory occupied by the rebels. 

These armoured troops, known as Gruppe Drohne, were commanded by Major Wilhelm 

Ritter von Thoma. In the end of October 1936, twenty anti-tank canyons with five firing 

squads and four trucks, ten instructors arrived in Cádiz and Vigo. The first German land 

units engaged in combat in November 1936 in the Madrid front.1138  

 

In terms of the German air forces, on board eleven vessels that arrived in Sevilla or El 

Ferrol between 4 September and 18 October 1936, the following material and German 

personnel were sent: twenty-four fighters Heinkel He-51 for the Spanish rebel air forces; 

twelve fighters Heinkel He-51 for the German squadrons; three fighters Messerschmitt 

                                                 
1133 See ibid 67-70. See also ibid 69, fn 70, for the German pilots flying He-51, and the frequent attacks in 
which they participated from 25 to 30 August 1936.  
1134 ibid 75. 
1135 ibid 60-61.  
1136 See ibid 71-73, the arrival of supplies on board of the Kamerun on 21 August 1936 in Lisbon; the arrival 
of supplies on board of the Wigbert on 21 August 1936 in Lisbon; the arrival of the Girgenti on 26 August 
1936 in La Coruña with supplies for General Mola in the Northern front, paid with foreign currency and in 
cash to the arms trafficker Josef Veltjens; the arrival of supplies on board of the Usaramo in Vigo after 26 
August 1936; in addition, the vessels Arcona, Mont Pascual, Procida, Pasajes, Einsenach and Helios were 
also contracted by the Kriegsmarine for further sending of supplies. 
1137 According to Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión 
Cóndor (2010) 23: 267 German military personnel arrived in Cádiz on 7 October 1936 for the armoured 
units. 
1138 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 80-81, 85-86. 
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BF-109; two dive-bombers Henschel Hs-123; an offensive recognition Heinkel He-70; 

6,000 37 mm bullets, 6,000 88 mm bullets for the anti-aircraft battery; 40,000,000 7 mm 

bullets for rifles; 40,000,000 bullets for machine guns; 20,000 grenades; 86,200 kg bombs 

from 10 kg to 500 kg, communication equipment including radio, telephone and 500 

kilometres of barbed wire; twenty-five light all-terrain vehicles; twenty heavy trucks; 

three Junker Ju-52/3m and their crews; and two seaplanes (one Heinkel He-59 and one 

Heinkel He-60) commanded by Lieutenant Karl Heinz Wolff and Lieutenant Siegmund 

Storp, both with their crews and their maintenance staff. They belonged to the 

Kriegsmarine.1139 

 

At the end of September 1936, the German squadron of Heinkel He-51 and Moreau’s 

chain of bombers Ju-52/3m provided support in the Northern campaign directed by 

General Mola. In October 1936, the German fighters Heinkel He-51 engaged in combats 

in Aragon, Asturias and Leon, whereas Moreau’s chain of bombers engaged in missions 

in the Madrid front, the Northern front, the port of Cartagena, the airports of Albacete and 

Hellín, the railway junction of Alcázar de San Juan, and the harbour of Alicante.1140 As a 

result of attacks by German pilots, thirty-three enemy planes were torn down from 25 

August 1936 to 13 November 1936.1141 The historiographical research provides many 

examples of coordinated and joint attacks between the German and/or the Italian air 

forces, on the one side, and the Spanish rebel forces, on the other. For example, on 24 

September 1936, the German squadron of Heinkel He-51 participated together with a 

Spanish squadron of Dragon Fokkers in a mission of support to the troops advancing 

towards Oviedo. Simultaneously, Moreau’s bombers conducted missions in Cantabria to 

facilitate the advance to the troops towards Oviedo.1142 

 

In August 1936, a German naval group consisting of three officers and ten specialists in 

mines, radiocommunications and coast artillery arrived in Spain. It was commanded by 

Kapitänleutnant Kurt Meyer-Döhner, responsible for the German naval assistance to the 

Spanish rebels during the whole armed conflict.1143 The vessels of the Kriegsmarine 

                                                 
1139 ibid 81. See also ibid 89, for the amount and types of aircraft arrived to Spain before November 1936, 
with a total of 87 planes. 
1140 ibid 81-83, 86-89. 
1141 See ibid 112 fn 70, 143 fn 6. 
1142 ibid 82, 86. For another example, see ibid 88. 
1143 Raúl Arias Ramos and Lucas Molina Franco, La Kriegsmarine en la Guerra Civil española (2005) 4. 
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fulfilled the following missions in the Spanish armed conflict: the protection of the 

German merchant vessels transporting German personnel and material towards Spanish 

rebel ports; and the training of personnel of the rebel navy.1144 Officers of the 

Kriegsmarine were located in the main ports of reception of German war material to 

control the deliveries. In El Ferrol, an officer of the Kriegsmarine and twelve German 

technicians developped several tasks of naval war, such as installing anti-aircraft cannons 

and rifles in several Spanish rebel vessels, as well as organizing a minesweepers 

flotilla.1145 In November 1936, the High Command of the Kriegsmarine decided to send 

the submarines U-33 and U-34 to Spanish waters within the 'Operation Ursula', 

coordinated by Konteradmiral Boehm. The U-33 was commanded by Kapitänleutnant 

Kurt Freiwald and the U-34 by Kapitänleutnant Harald Grosse. The U-33 and U-34 had 

the mission of secretly attacking war vessels of the lawful Government. The German 

submarines of 'Operation Ursula' cooperated with two Italian submarines, without 

informing the Spanish rebel authorities about the operation.1146 

 

On 30 October 1936, admiral Wilhelm Canaris, head of the Abwehr, met Franco and 

Warlimont to inform them of Hitler's decision to increase the German assistance in Spain, 

which would be known as Condor Legion,1147 under certain conditions, accepted by 

Franco (see below).1148 Hitler informed Göring, commander-in-chief of the Luftwaffe, of 

his decision to increase the military presence in Spain. Göring ordered Wilberg, head of 

the Sonderstab W, to organise and transport these new supplies and personnel. This 

operation, under the codename Auswertung Winterübung Rügen, began in October 1936.  

The heads and officers of the Luftwaffe units were ordered to recruit their most qualified 

personnel, and they were no longer volunteers, in the sense that many did not have the 

possibility of refusing their participation in the mission. The German forces that fought 

in Spain within the Condor Legion were all professional military and German nationals. 

The members of the Condor Legion would use a homogeneous uniform, which would be 

different from the official uniform of the Luftwaffe and from the uniform of the Spanish 

                                                 
1144 ibid 4. 
1145 ibid 4-5. 
1146 ibid 6; Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión Cóndor 
(2010) 77-80. 
1147 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 92-97. 
1148 ibid 96-97; Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión 
Cóndor (2010) 28-29. 
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rebel air forces. All German forces that went to Spain were upgraded to one higher level 

of the chain of command of the Luftwaffe and received better salaries. They stayed in 

Spain between six months and one year, recovering their previous status after their return 

to Germany.1149 

 

The supplies and personnel departed from the harbours of Stettin and Swinemünde in 

twenty-six vessels from 7 until 29 November 1936, arriving in Cádiz. GÓNZALEZ 

ÁLVAREZ declares that there were a total of about 4,500 German personnel in Spain on 

15 November 1936, counting the personnel that arrived from August to November 1936. 

From their arrival in Spain in November 1936 until their departure in May 1939, the 

Condor Legion had between 14,000 and 16,000 men employed in Spain, with an average 

of 4,600 men per year.1150 

 

Göring chose Generalmajor Hugo von Sperrle for commanding the Condor Legion and 

the German personnel already in Spain, who automatically joined the new organisation. 

Sperrle arrived in Sevilla with his personnel on 1 November 1936.1151 Warlimont was 

replaced by Generalleutnant Wilhelm von Faupel in the position of German Chargé 

d’Affaires in Spain, arriving in Salamanca on 28 November 1936. On 16 July 1937, the 

German Government replaced Faupel with Eberhard von Stohrer.1152 From 1 November 

1937 until 31 October 1938, the head of the Condor Legion was Generalleutnant 

Hellmuth Volkmann, having replaced Sperrle.1153 He was replaced by the Oberst 

Hermann Plocher in January 1938. 

 

The Condor Legion was organised into several Gruppe. The command, members and 

activities of the most relevant will be summarised here. 

 

The Gruppe A/88 Aufklärung, a reconnaissance squadron, was commanded by 

Hauptmann Heinsius, who was replaced by Oberleutnant Hans-Dettler von Kessel in 

January 1937. The A/88 was divided into two squadrons: the 1.A/88 for short distance 

                                                 
1149 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 100-102. 
1150 ibid 103-104. 
1151 ibid 104-105. 
1152 ibid 93, fn 176, 130-139. 
1153 ibid 283. 
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reconnaissance and the 2.A/88 for long-distance reconnaissance. The squadron 1.A/88 

participated in combats such as battle of Jarama in February 1937. The squadron 2.A/88 

carried out a first reconnaissance mission at the harbour of Cartagena on 23 November 

1936. The 2.A/88 conducted more bombardment missions than reconnaissance, above all, 

from January 1937 onwards, and in many fronts.1154 

 

The Gruppe AS/88 Aufklärung am See, a mixed reconnaissance and sea bombardment 

group, was commanded by Hauptmann Karl-Heinz Wolff, replaced by Hauptmann 

Günther Kluender in February 1937, by Major Hans Hefele on 7 July 1937; and by 

Hauptmann Martin Harlinghausen on 19 January 1938. This Gruppe carried out long-

distance reconnaissance missions through the Atlantic and the gulf of Cádiz until 

December 1936. It was a platform for naval weapons trials. From December 1936 

onwards, it operated from Melilla to control the movements of vessels of the Government 

of Spain and attack its supply lines at sea. In February 1937, it participated in the 

operations for the occupation of Málaga. From 7 July 1937 until the end of the armed 

conflict, it operated from Pollensa in night attack missions at Mediterranean ports 

controlled by the Government of Spain, the interception of communications between 

Barcelona and Valencia, as well as attacks against merchant vessels, sinking a total of 

52,300 tonnes during the armed conflict.1155  

 

The Gruppe F/88 Flakabteilung, an anti-aircraft bomber group, was commanded by Hajo 

Hermann from August 1936, with the aim of training Spanish personnel. For this, a team 

of instructors commanded by Wachmeister Hakenholt was created.1156 The Gruppe, 

always commanded by German military, conducted the following missions: defense of 

the rebel rearguard; in December 1936, participation in the battle of Jarama, in the Madrid 

front; support to the rebels in Bizkaia on their way towards Bilbao; from March 1937 

onwards, in the airports of Villafría of Burgos and Vitoria.1157  

 

                                                 
1154 See ibid 106-108, 231; 230-232; Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra 
Civil. La Legión Cóndor (2010) 27-75, 101-157. 
1155 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 108-110, 232-233; Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra 
Civil. La Legión Cóndor (2010) 41-75, 101-157. 
1156 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 110-111 fn 62. 
1157 ibid 110-112. 
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The Gruppe J/88 Jagdgruppe, group of fighters, was divided into three and later four 

squadrons, each squadron being divided into chains, which were groups of three planes 

each, for carrying out missions.1158 As in the other Gruppen, the chain of command of the 

Jagdgruppe 88 from 3 November 1936 until 28 March 1939 was in the hands of German 

military.1159 The members of these squadrons were also German. The squadron 1.J/88 was 

constituted on 3 November 1936. Its missions included: operations in the Madrid front in 

December 1936; together with the squadron 3.J/88, it conducted attacks to the ground, in 

cooperation with the infantry troops operating in the Northern front, from April 1937 

onwards; the Brunete front; together with the 3.J/88, it operated together with the Italian 

and the Spanish air forces in several missions; also with the 3.J/88, it took part in the 

battle of Santander, in July-August 1937; it conducted missions in the front of Catalonia 

from 17 November 1938 onwards. The squadron 2.J/88 was constituted on 3 November 

1936, participating in the following missions at least: in winter 1936/1937, it participated 

in ground attack missions providing support to infantry troops; in the area of Bilbao, it 

protected German bombers, participating for example in the bombardment of Gernika; it 

engaged in combat at the battle of Brunete in July 1937. From 6 April 1937 to 31 October 

1937, out of 57 enemy airplane torn down by fighters of the Condor Legion, 42 were 

conducted by this squadron. The squadron 3.J/88 was formally constituted on 3 

November 1936, with at least the following missions: it conducted ground attack missions 

and cooperated with infantry troops in the battles of Bilbao and Brunete; acting as fighters 

and protecting German bombers and Spanish rebel bombers; it participated in the battle 

of the Ebre and in the progression towards the East, in May and June 1938. A first 

squadron 4.J/88 existed from 13 November 1936 until the end of March 1937, with the 

mission of protecting the German bombers in the battle of Madrid, from November 1936 

until mid December 1936. A second 4.J/88 existed from 2 November 1937 until 17 June 

1938. The squadron 5.J/88 was formed on 15 February 1938, with the mission of trying 

out new models of fighters in real combat situations. From February until July 1938, it 

participated in missions above all ground attacks. From July 1938, their mission was 

training with biplanes as a night unit of fighters, for protecting bombers, intercepting 

enemy planes, and for ground attack missions.1160  

 

                                                 
1158 ibid 141. 
1159 See ibid 191-192, for the identity of the commanders of the J/88 and of the five squadrons. 
1160 See ibid 112-114, 141-192. 
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The K/88 Kampfgruppe, a bombing group, was commanded by Major Robert Fuchs. The 

successive commanders of the group were, from October 1937 Major Karl Mehnert, from 

10 September 1938 Major Friedrich Haerle, from September 1938 Hauptmann Kurt-

Eckhard Allolio, and for the last three weeks of the armed conflict Major Nielsen. There 

were three squadrons, formed on 19 November 1936, exclusively with German crews. 

The squadron 4.K/88 existed from July 1937 to July 1938. The K/88 participated in the 

following functions at least: strategic bombardment missions at enemy airports, actions 

against communication lines, night and day-time bombardment missions, bombardment 

before ground troops began their attack, and bombardment of the rearguard. The first 

combat mission of the K/88 was the bombardment by the squadrons 2. and 3.K/88 of the 

harbour of Cartagena on 25 November 1936. The squadrons of the K/88 conducted 

bombardment missions accross the whole peninsula and until the end of the armed 

conflict. They participated in the following missions at least: in December 1936, in the 

Madrid front; from January 1937 onwards, in the campaigns of Bizkaia, Santander and 

Asturias; in February 1937, in the battle of Jarama and in the battle of Guadalajara; 

together with bombers of the VB/88 (see below), in the bombardment of Gernika on 26 

April 1937;1161 in December 1937, in the battle of Teruel; in the end of January 1938, 

through Aragón; in April 1938, the harbours of Cartagena, Almería, Castelló and Sagunt; 

in August 1938, the bridges of the Ebre; from December 1938 until February 1939, the 

front of Catalonia. The last mission of 2.K/88 was on 27 March 1939. This group of 

bombers also fulfilled the function of training Spanish pilots and crews. In January 1938, 

the squadron 3.K/88 had a fully Spanish crew, with the aim of being trained.1162 From 

July 1938 until the end of the armed conflict, the Group 8-G-27, consisting of Spanish 

pilots, observers and crews, was devoted to training at the airport of León. Their first 

mission of combat was on 4 October 1938 together with the K/88. In August 1938, the 

Group 10-G-25 was created, equipped with German bombers, to operate together with 

the K/88. From October 1938 onwards, it participated in several fronts in the east of the 

peninsula. For example, in missions of bombardment, in January 1939 in Catalonia.1163  

 

                                                 
1161 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
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1163 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
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The Gruppe VB/88 Versuchsbomber, an experimental bombardment group, was created 

in December 1936 and commanded by Moreau. The group had 75 members, including 15 

civilian specialists belonging to the companies Junker, Mercedes, Dornier, BMW and 

Heinkel, and a representative of the Ministry. In February 1937, new models arrived in 

Sevilla with the aim of assessing them in combat. The group participated, at least, in the 

following missions: the first missions of the experimental group were conducted with the 

protection of the Italian Aviazione Legionaria during the battle of Guadalajara; from 20 

March 1937 until the end of March 1937, the group acted regularly in the Madrid front 

and in the harbours of the Cantabrian sea; on 31 March 1937, it engaged in combat in the 

operations in Ochandiano and the Jarinto Mont (Northern Campaign); during April-June 

1937, it participated in bombardments in Lamiaco, Sondica, Santander Ochandiano, 

Bilbao, Guernica, Amorebieta, Bermeo, Llodio (Northern Campaign) and in Peñaroya 

and Andújar (in Southern Spain); after the fall of Bilbao on 19 June 1937, it continued 

conducting actions in Cantabria; in July 1937, it participated in the battle of Brunete. In 

August 1937, having fulfilled its aims, it was deactivated.1164 

 

The Imker Gruppe consisted of the armoured units sent by Germany to Spain to give 

support on the ground to the Spanish rebel troops. There were three sub-groups. The 

Imker-Drohne gathered the units of armoured cars and consisted initially of 180 men and 

41 battle tanks. The personnel belonged to the battalions of Neuruppin. The material of 

this group consisted of battle tanks, armoured vehicles and anti-tank artillery. They 

participated, for example, in the Madrid front and in the battle of Ebre.1165 The Imker-

Ausbilder was the group, coordinated by Oberstleutnant Wilhelm Ritter von Thoma, in 

charge of training the Spanish forces (a total of 56,000 trainees until the end of the armed 

conflict) in the use of tanks, anti-tank artillery, map reading and attack tactics, in the many 

training centres established in the occupied territory. The Imker-Horch was the 

communications group.1166  

 

In November 1936, at the same time as the creation of the Condor Legion, the Gruppe 

Nordsee was sent to Spain, to provide support to the Spanish rebel navy. This group was 

                                                 
1164 On the Gruppe VB/88, see ibid 118-120, 199-204. 
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commanded by Konteradmiral Rolf Carls (in the periods 24 July to 24 August 1936, 5 

October to 13 November 1936, 3 August to 7 September 1937); Konteradmiral Hermann 

Boehm (in the periods 25 August to 5 October 1936, 14 November to 15 December 1936, 

20 March to 14 May 1937, 23 June to 3 August 1937), Konteradmiral Hermann von 

Fischel (in the periods 16 December 1936 to 19 March 1937, 14 May to 22 June 1937, 8 

September to 7 October 1937, 8 February to 13 March 1938), Konteradmiral Wilhelm 

Marschall (in the period 8 October 1937 to 8 February 1938), and Kapitän zur See Paul 

Wenneker (in periods 24 July to 15 August 1938).1167 The Gruppe Nordsee sent ten 

officers and seventy specialists under the command of Korvettenkapitän Hans Schottky, 

with the aim of training Spanish marines in naval communication, coastal defence, mines, 

use of torpedos, and naval strategy and tactics. From January 1938 until April 1939, 

officers and non-commissioned officers of the Heer collaborated with Spanish instructors 

in the training of officers of the Spanish rebel navy in Cádiz. By the end of the armed 

conflict, there were a total of three officers and twenty-five non-commissioned officers 

serving as naval instructors in Spain, as well as six civilian translators, commanded by 

Kapitänleutnant Bendler. The group was also in charge of the naval transport of supplies 

from Germany for the units of the Condor Legion. The Kriegsmarine personnel also 

installed communication devices, new artillery and offensive and defensive weapons in 

Spanish rebel war vessels. From 30 November 1936, the submarines U-33 and U-34 

patrolled along the Spanish Mediterranean coast. On 12 December 1936, the U-34, under 

the command of Kapitänleutnant Grosse, attacked and sunk the Republican submarine C-

3 in the coast of Malaga. Both German submarines returned on 24 December 1936 to 

Germany. The command of the German and Italian navy agreed that the Italians would 

conduct the submarine operations in the Mediterranean and the Germans in the Atlantic. 

On 1 January 1937, the war vessel Königsberg shot the Spanish merchant vessel Soton, 

which was navigating from Gijón to Bilbao. The Kriegsmarine vessels Admiral Scheer, 

and the torpedoboots Albatros, Leopard, Seeadler and Luchs bombarded Almería on 31 

May 1937. The naval units present in Spanish waters took advantage of the armed conflict 

for training German personnel on board.1168 The vessels of the Kriegsmarine in Spanish 

waters during the armed conflict were a total of three Panzerschiffe, six Kreuzer, twelve 
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Torpedoboot, and fourteen submarines, always commanded by German marines, the 

earliest day of their presence in Spanish waters being 24 July 1936 and the latest 26 

February 1939.1169 Furthermore, a total of sixty-eight merchant vessels were used by the 

Schiffahrtabteilung of the Kriegsmarine, integrated in the Sonderstab W, for sending 

personnel and material to Spain between July 1936 and March 1939.1170 

 

6.2.2.2.1.1. Direct intervention 

 

As a result of the application of the first criterion, namely whether 'another State 

intervenes in that conflict through its troops', it is here concluded that, whereas there was 

no state of declared war between Germany and Spain, the German armed forces sent to 

Spain from August 1936 onwards, as part of the first German aid, and from November 

1936 until the end of the armed conflict on 1 April 1939, within the Condor Legion, 

amounted to direct intervention, namely Germany’s intervention through its troops in the 

internal armed conflict that had broken out in the territory of Spain. This direct 

intervention converted the internal armed conflict into an international armed conflict. 

  

The conduct of the German Government fulfilled the two requirements of the test 

designed to prove direct intervention for the purpose of determining the applicable legal 

framework: 

 

i) Members of the German armed forces were present in the territory of Spain against 

the will of the lawful Government of Spain, despite the fact that this presence was 

disguised with different uniforms and insignia. As explained above, they were 

mobilised by the German Government for service in Spain and the German 

Government organised their transport to Spain. Evidence of the presence of German 

military in Spain may be found, for instance, in archival documents containing lists 

of German military prisoners;1171 lists of Condor Legion personnel and 

                                                 
1169 See Raúl Arias Ramos and Lucas Molina Franco, La Kriegsmarine en la Guerra Civil española (2005) 
31-59 for a list of the vessels of the Kriegsmarine in Spain in 1936-1939, with indicating of the commanders 
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1170 See ibid 60.  
1171 See Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la 
Legión Cóndor (2006) 299, for a facsimile of letter of the General Headquarters of Franco to the Head of 
the Air Force of 2 March 1938, informing that the German Embassy would negotiate an exchange of 
aviators (pilots, gunners, technicians or observers), according to a proposed list of German military 
prisoners and Spanish rebel prisoners and a list of the Russian and Spanish-Republican. See ibid 300-301, 



296 

 

Kriegsmarine personnel who died in Spain;1172 and lists of the Condor Legion 

personnel and the Kriegsmarine personnel decorated by the Reich with the Spanien-

Kreuz.1173 

                                                 
for a facsimile of list of 14 April 1938 by the German Embassy in Spain of German aviators taken prisoners: 
a total of 18 aviators (pilots, technicians, radioofficers, observers) tore down in operations between 4 
December 1937 and 21 March 1938 in the fronts of Zaragoza, Osera, Teruel, Vadecebro, in the airport of 
Candasnos, Alcañíz, on the railway between Vinaros and Tortosa, Tortosa. 
1172 See ibid 315-320, for a facsimile of the document 'Relación del personal de la Legion Condor muertos 
en acción de guerra', informing about: (i) 72 deaths corresponding to personnel of the K/88 occurred 
between August 1936 and March 1939, in Jerez, Getafe, Arenas de San Pedro, Alcalá de Henares, Bilbao, 
Andújar, Béjar, Burgos, Valdemorillo, Reinosa, Gijón, Pontejos, Candasnos, Teruel, Alfaro, Sanjorge, 
Gandesa, Fatarella, Tarragona, Ocejo, Barcelona, Arrens, Cervia and Madrid, being the consequence eg of 
the following causes: 'abgestürzt', 'abgeschossen', 'Explosión-Bombe', 'an Halsschluss verst', 'gegen Berg 
geflogen', 'd. Jäger tödl. Verw', 'b. Notlandung t- verungl', 'b. Bombenwurf abgest.', 'd. Flaktreffer todl 
verwundet', 'd. Flak abgeschossen', 'Maschine i.d. Luft explodiert', 'b. Feindflug in Maschine erstick', 
'abgesturzt und auf Flucht erschossen', 'b. Nachtflug gegen Berggefl.', 'd. Explosion einer Bombe 
abgestürzt'; (ii) 27 deaths of personnel of the J/88, occurred between September 1936 and May 1939, in 
Vitoria, Casa de Campo, Alcorcon, Madrid, Cáceres, Aravaca, Ochandiano, Bilbao, Villaverda, Brunete, 
Teruel, Valdecebro, Sastago, Alcarraz, Zaragoza, Albocacer, Culla, Castillon, Mollet, Vilajuiga and León, 
being the consequence eg of the following causes: 'abgesturzt', 'im Luftkampf abgesch', 'im Luftkampf todl. 
verw.', 'd. Jager abgeschissen', 'am fallschirm durch Brustschuss getotet', 'abgeschossen', 'b. Gefangenahme 
erschossen', 'b. Sturzangriff adgest', 'beim Tiefangr. abges', 'durch Flak abgesch.', 'in Ebro gesturzt', 'in d. 
Luft zusammengestossen', 'd.M.G. abgesch.', 'durch Splitter im Kopf tödl. v.'; (iii) 19 deaths of personnel of 
the A/88, occurred between Juen 1937 and August 1938, in Miravalles, Brunete, Llanes, Burgos, Santander, 
Aviles, Cubels, and Flix, being the consequence eg of the following causes: 'abgeschossen', 'd. Flak 
abgeschossen', 'abgestürzt', 'beim Start in He 70 gerollt', 'd. Flak todl. verwunde', 'd. Flak abgeschossen'; 
(iv) 12 death belonging to the AS/88, occurred between 13 January 1938 and 31 December 1938, in 
Pollença, Málaga, Camprils, and Valls, being the consequence eg of the following causes: 'b. Nachtlandung 
uberschalagen n. ertrunken', 'd. Jager abgeschossen', 'd. Splitterbombe todl. verwundet', 'Maschine 
explodiert b. Feindflug', 'wahrscheinl. durch Jager abgeschossen'; (v) 21 deaths belonging to the F/88, 
occurred between 14 January 1937 and 4 February 1939, in Villafranca, Urbina, Vitoria, Mungia, Alar de 
Rey, Llanes, Bezas, Teruel, Villareal, Bechi, Castelló, Espluga de Francolí, Roda, being the consequence 
eg of the following causes: 'd.2.Brustschusse told verungluckt', 'd.Frühkrepierer', 'd. Fliegerbomben tödl. 
verwundet', 'v.span.Soldaten erschossen', 'd. Granatsplitter verunglückt', 'd.Bombenabwurf', 'd. Kopfschuss 
tödl. verw.', 'd.explodierende Kartuche tödl. verw.', 'd. Volltroffer tödl. verw.', 'Inf.-Treffer', 'ART.- 
Volltreffer', 'd. Volltreffer tödl. verwundet', 'd. Steckschussverwundet', 'Inf.-Beschuss'; (vi) 12 deaths 
belonging to Ln./88, occurred between 11 June 1937 and 28 January 1939, in Bilbao, Alcanar, Corbera, 
Cubells, Mollet, being the consequence eg of the following causes: 'Inf-Feuer todl. verw', 'Von Roten 
erschossen', 'd.M.G.-Feuer verw.', 'von roten Flugzeugen erschossen (Tiefflug)', 'b. Gefangennahme ersch.'; 
(vii) 3 deaths belonging to S/88, occurred between 12 October 1937 and 20 March 1938, in Canzas de Onís, 
Escatron, being the consequence of the following causes: 'd. Bauchschuss', 'Inf-Feuer', 'in Gefangenschaft 
ermordet'; (viii) 7 deaths belonging to the Imker, occurred between 12 May 1937 and 14 November 1938, 
in Morga, Durango, Brunete, Munordero. Burgos, Bujaraloc, Fatarella, being the consequence of the 
following causes: 'auf Patrouille durch Kopfschuss todl. verw.', 'mit Panzerwagen', 'auf Erkundungsfahrt 
erschossen', 'b. Verteidigung Tunnel todl. verwundet', 'Bauchuss vor dem Feind auf Patrouille', 
'd.Fliegerbombe todl verlezt', 'auf Patrouille erschossen'; (xix) 1 death belonging to the Anker, occurred on 
6 March 1938, in Cartagena, due to 'mit Kreuzer Baleares untergegangen'. See Raúl Arias Ramos and Lucas 
Molina Franco, La Kriegsmarine en la Guerra Civil española (2005) 22, on the 5 total deaths of the 
Kriegsmarine personnel in Spain, excluding 31 deaths of the vessel Deutschland (4 German marines in 
accident and 1 German marine in the sinking of the rebel vessel Baleares). See also Raúl Arias Ramos and 
Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión Cóndor (2010) 213-228, with the total 
amounts of deaths of the Condor Legion, reference to the military category, the date and cause of the death.  
1173 See Raúl Arias Ramos and Lucas Molina Franco, La Kriegsmarine en la Guerra Civil española (2005) 
21-22. 
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ii) Concerning the evidence of direct participation of the German military in hostilities 

against the lawful Government of Spain, it is to be noted that until the end of the 

armed conflict, the Condor Legion had an active participation in all or almost all 

the war fronts, still operating in March 1939 in the fronts of the centre and east of 

the Peninsula. After participating in several victory parades in May 1939, 4,770 

members of the German military, belonging to several units of the Condor Legion 

(Staff, Ln-88, F-88, A-88, AS-88, J-88, P-88, K-88, Nordsee group and Imker 

group), began their return to Germany on 26 May 1939.1174 The historiographical 

research shows that the three branches of the German armed forces participated in 

the Spanish armed conflict, collaborating with the Spanish rebels from the 

beginning of the hostilities and for its entire duration. Hitler took the decision to 

intervene on 25 July 1936, and on 28 July 1936 the first German pilot landed in 

Spanish Morocco. The presence of German professional armed forces increased 

from that moment, having been selected and recruited by the German authorities. It 

was the German Government that, without the consent of the lawful Government 

of Spain, did organise the sending of the German forces present in Spain, while 

attempting to conceal their presence, for example, by making them travel in civilian 

clothes, by removing their uniforms and insignia, or by sending war material 

through the HISMA as exports. In addition, there is much evidence that these armed 

forces engaged, alongside the rebel forces, in fighting against the forces of the 

lawful Government on territory of Spain.  

 

This suffices to conclude that the armed conflict was internationalised by the intervention 

of the armed forces of Germany in the armed conflict.  

 

6.2.2.2.1.2. Indirect intervention 

 

This section, in the interest of completeness, examines whether the second criterion is 

also met in this case, namely whether some of the participants in the internal armed 

conflict acted on behalf of Germany.  

 

                                                 
1174 See John F Coverdale, Italian intervention in the Spanish civil war (1975) 164; Manuel González 
Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión Cóndor (2006) 237-
257; Francesc Bonamusa, 'Els estrangers i la Batalla de l'Ebre, 1938' (2009) 181. 
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With the Spanish rebels consisting of a military 'organised and hierarchically structured 

group', the necessary degree of control to attribute their acts to the German State for the 

purpose of internationalising the armed conflict is assessed with the 'overall control test'.  

 

As said above, the first part of the test requires evidence of 'financing, training and 

equipping or providing support to that group'.1175 It has already been said that the German 

aid was given on credit, to be paid partly in foreign currency and partly through the 

exports of Spanish raw materials and products, during the armed conflict and until 1944. 

Part of this credit was condoned.  

 

It has also been said that the German personnel trained the Spanish rebel forces in certain 

aspects. For example, within the first German mission in Spain, the Jagdgruppe, 

commanded by Obertleutnant Kraft Eberhardt and equipped with Heinkels He-51, had 

German pilots with the mission of training Spanish pilots.1176 The 

Flakausbildungsgruppe, commanded by Oberleutnant Hajo Hermann, had also the 

mission of training Spaniards in the use of anti-aircraft defense.1177 For instance, in 

January 1938, the squadron of bombers 3.K/88 had a fully Spanish crew, with the aim of 

being trained in the use of the Heinkel He-111.1178 The K/88 trained Spanish pilots, crews, 

observers and technicians in the use of German aircraft at the airport of León from August 

1938 until the end of the armed conflict.1179 The Imker Gruppe, armoured group of the 

Heer, had a group, the Imker-Ausbilder, coordinated by Oberstleutnant Thoma, in charge 

of training Spanish rebel forces in the use of the tanks, anti-tank guns, map reading and 

tactics. The Gruppe Nordsee sent ten officers and seventy specialists under the command 

of Korvettenkapitän Hans Schottky, with the aim of training Spanish marines in naval 

communication, coastal defence, mines, use of torpedos, and naval strategy and tactics. 

From January 1938 until April 1939, officers and non-commissioned officers of the Heer 

collaborated with Spanish instructors in the training of officers of the Spanish rebel navy 

in Cádiz. By the end of the armed conflict, there were a total of three officers and twenty-

                                                 
1175 Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) para 137. 
1176 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 60-61.  
1177 ibid 60-61.  
1178 On the Gruppe K/88, see ibid 114-117, 193-199, 204-230. On the military operations of K/88, see Raúl 
Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión Cóndor (2010) 27-75, 
101-157. 
1179 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 233-235. 
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five non-commissioned officers serving as naval instructors in Spain, as well as six 

civilian translators, commanded by Kapitänleutnant Bendler.1180 

 

Following Hitler’s decision to support the Spanish rebels on 25 July 1936, the 

preparations began for sending military equipment to Spain, for being used both by the 

Spanish rebels and by the German personnel participating in the armed conflict. From the 

first operation to deliver material under the name Unternehmen Feuerzauber in July 1936, 

the sending of supplies and personnel continued until the very end of the armed conflict. 

Especially significant was the increase of German supplies and personnel upon the 

creation of the Condor Legion. The information presented above tries to show that the 

sending of German supplies was regular and significant.1181 

 

The second part of the test requires evidence that Germany had 'a role in organising, 

coordinating or planning the military actions of the military group',1182 namely of the 

Spanish rebel forces. 

 

Note that the instructions that Oberstleutnant Warlimont received from General 

Blomberg, the German Minister of War, when he replaced Scheele on 31 August 1936, 

included the fact that Warlimont would have the function of 'advising the Spanish 

Nationalist High Command'.1183 Note also the instructions given on 30 October 1936 by 

the German Government to General Sperrle, communicated to Franco through Almiral 

Wilhelm Canaris, which included the following as general conditions for the further 

                                                 
1180 See Raúl Arias Ramos and Lucas Molina Franco, La Kriegsmarine en la Guerra Civil española (2005) 
31-59. 
1181 For the amounts and frequency of the German supplies, see eg Manuel González Álvarez, Aspectos 
militares de la Guerra Civil. La actuación en España de la Legión Cóndor (2006) 321. González provides 
a table issued by the German Air Ministry showing the total amount of aircraft delivered to the Condor 
Legion, their price and the value of the material returned. See also Raúl Arias Ramos and Lucas Molina 
Franco, Alemanes en la Guerra Civil. La Legión Cóndor (2010) 229. Arias and Molina note other aircraft 
supplied to the Condor Legion. See also Manuel González Álvarez, ibid 79, 115, 154-156, 206-209, 235-
236, where González provides the total amounts of anti-aircraft guns, field artillery, coast canyons, anti-
tank pieces, naval canyons, and tanks, all purchased in Germany, via HISMA-ROWAK or via Condor 
Legion (for the use of the Germans or the Spanish rebel air forces), during the whole duration of the armed 
conflict, as well as amounts of other materials delivered and supplies of German artillery to the rebel navy. 
See tables in Ángel Viñas, El honor de la República. Entre el acoso fascista, la hostilidad británica y la 
política de Stalin (2009), annex in CD at 173-177, indicating the amount of vessels from Germany to a 
rebel harbour per month, assuming that all of them mostly transported war material. See Ángel Viñas, La 
República en guerra. Contra Franco, Hitler, Mussolini y la hostilidad británica (2012) 346. 
1182 Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) para 137. 
1183 Raymond L. Proctor, Hitler’s Luftwaffe in the Spanish Civil War, Westport, Conn., 1983, quoted in 
Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 77. 
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sending of German aid. First, the direction and command of the German military forces 

sent to Spain corresponded to their chief commander; that this chief commander would 

make arrangements directly with Franco, would be the only adviser of Franco regarding 

the issue of the German forces, would only be subject to the orders issued by Franco, and 

would only report on his performance to Franco. Thus, Sperrle, chief commander of the 

Condor Legion, depended on Franco hierarchically. This condition was accepted.1184 

Second, the German air bases had to be protected by the Spanish rebel land forces. Third, 

the military operations carried out from that moment would have to be more effective in 

order to end the war quickly, it being especially necessary to attack seaports where the 

enemy was receiving material from abroad. These conditions were subject to the 

acceptance of the Spanish rebel authorities. Franco accepted these conditions, but 

allegedly insisted that he did not wish to damage excessively Spain's infrastructure, and 

that massive destruction of the enemy zone was not allowed without prior 

authorisation.1185  

 

A look into the development of hostilities shows that the Condor Legion depended 

directly on Franco, but Franco needed to ask Sperrle for permission for the intervention 

of the Condor Legion in military operations. This means that the intervention of the 

Condor Legion had to be agreed by Franco and by Sperrle. Both held the power to reject 

specific operations. Thus, the supreme command of Franco was very limited, despite the 

formality of his military position.  

 

GONZÁLEZ ÁLVAREZ explains, for instance, that in January 1937 Sperrle asked 

Franco for authorisation to punish Bilbao with bombardment after the ill-treatment of a 

German crewmember taken prisoner after participating, on 4 January 1937, in the 

bombardment of a thermalpower station, the fuel deposits of CAMPSA and the harbour 

of Bilbao. Such bombardment on the grounds of punishment was not authorised by 

Franco.1186  

 

                                                 
1184 ibid 96-97; Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco 
(1984) 105, 126. 
1185 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 96-97; Raúl Arias Ramos and Lucas Molina Franco, Alemanes en la Guerra Civil. La Legión 
Cóndor (2010) 27-29. 
1186 Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 199. 
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Another example is the request sent on 18 January 1937 by Franco to Sperrle, asking 

whether the Condor Legion aircraft could attack the Russian tanks that were attacking the 

Spanish rebel troops. This letter indicates that this operation was clearly subject to the 

permission of Sperrle and that, consequently, this letter tried to convice Sperrle of the 

benefits of the operation.1187 

 

Yet another example is the letter written on 6 July 1937 by Franco to Sperrle, where 

Franco manifested he 'considered it necessary to strengthen Madrid with a chase squad 

that allowed, in combination with the aircraft located in Ávila, the enemy air action to be 

breached.' Sperrle met this requirement.1188 

 

Another example is the answer given by Sperrle to the request formulated on 12 April 

1937 by Franco that spare planes of the Condor Legion be moved from the Northern Front 

to the front of Madrid. Sperrle rejected this request on 14 April 1937, and reminded 

Franco the conditions under which the Condor Legion was put at the disposal of Franco 

in November 1936. According to these instructions, the Condor Legion could only be 

used in block, not in isolated parts. Blomberg sent also on 14 April 1937 a note to Franco, 

noting that: 'In the interest of the troop and the military success I must insist that the 

Condor Legion must always act in block under the orders of its commander in chief, as 

long as this [commander in chief] does not decibe, by himself and under his responsibility, 

to make an exception.'1189 

 

In the battle of Belchite, in August 1937, there were dissensions between the Spanish 

rebel commanders and the command of the Condor Legion. The views of the chief 

commander of the Condor Legion, Sperrle, had an impact on the development of the rebel 

military operations. The objections formulated by Sperrle resulted in avoiding moving 

numerous troops from the Northern front to Belchite, in Aragón (eastern Spain), in 

accordance with the German plan to further the offensive towards the west in the Northern 

front. However, Sperrle did agree, as a result of the pressure exercised by Franco, to send 

                                                 
1187 See ibid 293, for a facsimile of a letter issued by the General Headquarters of Franco to Sperrle (chief 
commander of the Condor Legion). 
1188 ibid 181. 
1189 Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 
104-108; Ángel Viñas, El escudo de la República. El oro dde España, la apuesta soviética y los hechos de 
mayo de 1937 (2007) 230-237. 
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a small part of the Condor Legion to Belchite, against the instructions of keeping the 

Condor Legion in block. Belchite was one of the many examples of joint military 

operation between ground forces (Spanish rebel units) and air forces (Condor Legion). 

Due to the low results in Belchite, Sperrle managed to impose his view to concentrate 

most of the actions of the Condor Legion in the Northern Front, and cooperated there with 

the Spanish rebel ground units.1190 

 

Another example is the Instrucción general no 30 issued on 28 March 1938 by Kindelán, 

chief commander of the rebel air forces, on behalf of Franco, and also addressed to the 

Condor Legion: 

 
"I. Henceforth and from the date of this statement, the bombardment of town centres of 

municipalities will not be allowed without an express order of the Chief of the Air. 

II. If the bombardment of a certain town was necessary for some great ground unit, it will 

make the request through its Liaison Chief of Aviation to the Air Headquarter. 

III. The air units that receive the mission of attacking objectives referred to with the name 

of some town will understand that they must attack the surroundings of the town, and not 

the town centre.  

(signed) General Chief of Air, Kindelán. 

Addressees: (…) General Chief of the Condor Legion. General A. Legionaria"1191 

 

VIÑAS refers to situations of disagreement between General Mola and Sperrle 

concerning the Northern front. In April 1937, Mola expressed the wish that the German 

aircraft destroyed at least half of the factories in Bilbao. Sperrle answered that the German 

air forces would only attack factories upon a previous authorisation issued by Franco in 

accordance with previous instructions. It must be assumed that the bombardment of 

Gernika, some weeks later, in April 1937, was either previously authorised by Franco or 

Mola and Sperrle jointly decided to disobey the supreme command of Franco.1192  

 

                                                 
1190 Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 
144-145. 
1191 Author's translation of facsimile of the following note: Estado Mayor del Aire. C. General Aire 
Operaciones. Nota. En P.M. el 28 de Marzo de 1.938, in Manuel González Álvarez, Aspectos militares de 
la Guerra Civil. La actuación en España de la Legión Cóndor (2006) 302. 
1192 Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 96, 
102-104. 
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There are many examples of joint military operations where the Germans and/or the 

Italians, and the Spanish rebel armed forces acted coordinately.1193 These joint military 

actions were very probably the most regular and common type of action during the whole 

armed conflict. In these type of actions, the German military without doubt had a role in 

their proposal, organisation and execution.  

 

Sperrle played the role of advisor, with proposals regarding the development of the 

military operations, hoping to influence the final decision of Franco. An example is the 

note that he sent on 2 July 1937 to Franco: 

 
'My Government is interested in knowing the operations to be performed once Santander 

falls. I have communicated that I did not know so far the idea of the general plan of 

operations to perform in the future. However and given the success achieved in the northern 

front, I believe that future operations will be based solely on military and economic 

viewpoints. (…) I would like to expose to you these considerations, in case you wish to 

examine them: complete pacification of the North, including Asturias. (…) Performing a 

convergent operation starting from the northern areas of León and Oviedo until Gijón and 

the continuation of the attack towards the West (once Santander is taken) would not find 

resistance, once achieved the demoralisation of the enemy. (…) Likewise may I remind 

Your Excellency I proposed to occupy the brave miner territories in the north of Córdoba, 

Almadén and Jaén. (…) the mining production of these territories is about 117 million 

pesetas, which is an important part of the Spanish economy. For this reason I believe that 

the occupation of these territories deserves employing large numbers of troops to perfom 

operations of the utmost importance. Is it worth addressing the problem of the occupation 

of Madrid, where they already have considerable means for their defense (…)? My 

Government, when examining this question, believes that such operation would have to be 

quick and decisive -also in terms of aviation- (…) Examining the question, may it not be 

more important, after the occupation of the Northern Zone, so important due to its industry, 

to occupy the aforementioned areas and a large part of Catalonia, of great economic 

                                                 
1193 For examples of joint military operations, see eg Manuel González Álvarez, Aspectos militares de la 
Guerra Civil. La actuación en España de la Legión Cóndor (2006) 82, 86, 88, 181, 202-203, 210-212, 210 
fn 79, 227 (September 1936 from León towards Oviedo; October 1936 in Oviedo, Sigüenza, the advancing 
towards Madrid, and harbour of Cartagena; in July 1937, in Brunete; in March 1937, with the preparation 
of the operations in the Northern Front; in April 1937, in Andújar, and airport of Somorrostro, Eibar, 
Elgueta, Galdácano, Bilbao, the sector Marquina-Guerricaiz-Guernica, Arbacegui, Guerricaiz, Durango; in 
March 1938, Fraga). On the cooperation and coordination between Germans and Spaniards for the 
bombardment of Gernika on 26 April 1937, see also Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista 
y autarquía en la españa de Franco (1984) 98-140. 
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interest, knowing that its economic mining production ascends to 229 Mil. pesetas (…)? 

Once in possession of these important territory and in the situation of having achieved the 

separation between France and Valencia, the economic interests towards the National Spain 

abroad would be greatly enhanced (…) From a military perspective, I believe that the 

proposed operations could be performed more easily by the troops of recent enlistment, 

namely, with those who have not attained the experience of those who acted in the Northern 

front. Since my Government has demanded to me a new orientation about the decisive 

operations to perform in the near future, I hereby ask you some news about your projects. 

Always at your service (…)'1194 

 

The joint organisation, coordination and planning of the military operations is illustrated 

in the case of the Northern campaign. Franco had consented the offensive on 20 March 

1937. On 24 March 1937, the Spanish Generals Kindelán, Solchaga, the Lieutenant 

Colonels Juan Vigón, Wolfram von Richthofen and other officers met. During the 

discussions, it was agreed that it was necessary to achieve a closer cooperation between 

the air and the ground forces. During the meeting of 24 March 1937, they agreed on the 

operating principles of this cooperation, and on the measures to grant it: eg an armonised 

plan; a network of communications granting immediate, close and continuing contact 

between the Germans and the Spanish rebel infantry and artillery, also in combat; the 

subordination of virtually all air forces in the area to the German command; coordinating 

the aviation and the artillery through a joint command post; the establishment of schedules 

for the gradual intervention in combat of the several branches of the army; standards of 

conduct for the aviation. These measures were jointly agreed, and de facto accepted by 

the Spanish rebel high command. VIÑAS explains that this German-Spanish (rebel) 

cooperation granted the influence, or dominance, of the Condor Legion in leading the 

offensive.1195 

 

On the rebel side, there was a close cooperation between the air forces and the ground 

forces (infantry and artillery). This cooperation covered Spanish rebels, Germans and 

Italians. The cooperation necessarily meant a continuing communication between the 

command of the Condor Legion and of the Spanish rebel army, at different levels (for 

                                                 
1194Author's translation of facsimile of a letter from Sperrle to Franco, in Manuel González Álvarez, 
Aspectos militares de la Guerra Civil. La actuación en España de la Legión Cóndor (2006) 297-298.  
1195 Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 99-
102; Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España de la Legión 
Cóndor (2006) 202 fn 28 202. 
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instance, in the Northern Campaign, at the level of von Richthofen and Vigón, and at the 

level of Sperrle, Kindelán and Mola). This cooperation also meant a shared responsibility 

on strategy and tactics (in tactics, for instance, the design and implementation of common 

plans between the infantry and the aviation to increase the effectivity of attacks). The 

exact timing of operations was of course also jointly decided by the German and Spanish 

(rebel) commanders that directed the operations. This clearly means that the Germans 

participated in the preparation and implementation of the military operations carried out 

by the Spanish rebels. This cooperation also indicated the establishment of common goals 

and a shared responsibility.1196  

 

In conclusion, the examples provided indicate that the Germans in principle complied 

with the orders issued by Franco, as the superior in the chain of command, as long as 

these instructions were consistent with the instructions imposed by the German 

Government on the use of the Condor Legion. These situations also illustrate that the 

course of action proposed by the Germans was in some situations adopted, despite 

previous disagreement with the Spanish rebel command, because the Germans sometimes 

managed to influence the Spanish rebel command. At least in the operations were the 

Condor Legion participarted -alone or jointly with Spanish armed forces-, it could be held 

that the Germans had a role in organising, coordinating and planning of the military 

operations performed by the military forces that jointly fought on the rebel side.  

 

The historiographical research shows that the relationship between the Condor Legion 

and the Spanish rebel forces was on of alliance and cooperation, rather than one of 

subordination. It seems clear that the German military could not impose their views on 

military operations, and rather seek to convince or influence the Spanish rebel forces on 

the design of the general military strategy.  

 

The historiographical research shows that the Spanish rebel forces were not puppets of 

Germany, but such level of control does not seem to be required in the 'overall control' 

test. There is certainly an argument to say that both parts of the 'overall control' test were 

met during the Spanish armed conflict. On the one hand, that Germany necessarily 

participated in the joint organisation, coordination and planning of the military operations 

                                                 
1196 See Ángel Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 
108-115, 134-135, 141-152. 
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performed by the Spanish rebel forces. On the other hand, Germany assisted the Spanish 

rebel forces in terms of financing, training and equipping. Of course, it could be 

considered that even if the German armed forces and the Spanish rebel forces jointly 

planned and directed military operations in Spain, this coordination and cooperation 

between allies would not suffice to indicate overall control, because it would not indicate 

subordination. 

 

However, this is merely a theorical discussion, since the direct intervention of the German 

armed forces alone is sufficient to internationalise the armed conflict.  

 

6.2.2.2.2. Italian intervention 

 

The present section analyses the legal consequences of the involvement of the 

Government of Italy in the armed conflict between the Spanish rebels and the Government 

of Spain under consideration. 

 

It is out of the question that the Italian armed forces were present and participated in 

attacks against the forces of the lawful Government of Spain in the various war fronts 

from July 1936 until the end of the armed conflict in April 1939. 
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The procès-verbaux of the Spanish Sub-Committee1197 and the reports issued by the ICRC 

delegates in Spain1198 refer to the existence of Italian prisoners held in prisons, work 

                                                 
1197 Procès-verbaux Commission d’Espagne 1 à 150, B CR 212 PV. 1, P.V. No. 116 GV, Session of 17 
March 1937, at 4; Procès-verbaux Commission d’Espagne 1 à 150, B CR 212 PV. 1, P.V. No. 122 LT., 
Session of 25 March 1937, at 6-7; Procès-verbaux Commission d’Espagne 1 à 150, B CR 212 PV. 1, P.V. 
No. 125, Session of 31 March 1937, at 2; Procès-verbaux Commission d’Espagne 1 à 150, B CR 212 PV. 
1, P.V. No. 127 MB, Session of 5 April 1937, at 1-2; Procès-verbaux Commission d’Espagne 151 à 300, B 
CR 212 PV. 2, P.V. No. 152 GV, Session of 15 May 1937, at 1; Procès-verbaux Commission d’Espagne 
151 à 300, B CR 212 PV. 2, P.V. No. 198 GH, Session of 17 July 1937, at 2-3; Procès-verbaux Commission 
d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 199 GH, Session of 19 July 1937, at 2; Procès-verbaux 
Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 280 MB. Session of 25 October 1937, at 2; 
Procès-verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 281 MB, Session of 26 
October 1937, at 1; Procès-verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 287 MB, 
Session of 2 November 1937, at 2-3; Procès-verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, 
P.V. No. 294, Session of 10 November 1937, at 5-6; Procès-verbaux Commission d’Espagne 151 à 300, B 
CR 212 PV. 2, P.V. No. 295 MB, Session of 11  November 1937, at 1-2;  Procès-verbaux Commission 
d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 296 MB, Session of 12 November 1937, at 1; Procès-
verbaux Commission d’Espagne 151 à 300, B CR 212 PV. 2, P.V. No. 299 MB, Session of 16 November 
1937, at 1; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 310 MB, Session 
of 29 November 1937, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 
312 MB, Session of 1 Decembre 1937, at 3; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 
PV. 3, P.V. No. 315 MB, Session of 6 December 1937, at 2; Procès-verbaux Commission d’Espagne 301 
à 450, B CR 212 PV. 3, P.V. No. 319 MB, Session of 11 December 1937, at 2; Procès-verbaux Commission 
d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 322 MB, Session of 15 December 1937, at 1; Procès-
verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 326 GH, Session of 20 December 
1937, at 2, 4; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 355 MB, 4 
February 1938, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 385 
MB, Session of 4 April 1938, at 2-3; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, 
P.V. No. 386 MB, Session of 6 April 1938, at 2-3; Procès-verbaux Commission d’Espagne 301 à 450, B 
CR 212 PV. 3, P.V. No. 389, Session of 13 April 1938, at 2; Procès-verbaux Commission d’Espagne 301 
à 450, B CR 212 PV. 3, P.V. No. 390 MB, Session of 22 April 1938, at 1; Procès-verbaux Commission 
d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 443 MB, Session of 12 September 1938, at 2; Procès-
verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 444 MB, Session of 13 September 
1938, at 2; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 445 MB, Session 
of 19 September 1938, at 3; Procès-verbaux Commission d’Espagne 301 à 450, B CR 212 PV. 3, P.V. No. 
446 MB, Session of 21 September 1938, at 2-3; Procès-verbaux Commission d’Espagne 301 à 450, B CR 
212 PV. 3, P.V. No. 450 MB, Session of 3 October 1938, at 3; Procès-verbaux Commission d’Espagne 451 
à 587, B CR 212 PV. 4, P.V. No. 452, Session of 7 October 1938, at 2; Procès-verbaux Commission 
d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 457, Session of 19 October 1938, at 2; Procès-verbaux 
Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 470 MB, Session of 16 November 1938, at 
1-2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 472 MB, Session of 21 
November 1938, at 4; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 473 
MB, Session of 23 November 1938, at 1-2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 
PV. 4, P.V. No. 474 MB, Session of 25 November 1938, at 1; Procès-verbaux Commission d’Espagne 451 
à 587, B CR 212 PV. 4, P.V. No. 476 MB, Session of 30 November 1938, at 2; Procès-verbaux Commission 
d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 485 MB, Session of 19 December 1938, at 3; Procès-
verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 488 MB, Session of 27 December 
1938, at 1; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 488 MB, Session 
of 27 December 1938, at 2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 
490 MB, Session of 3 January 1939, at 4; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 
PV. 4, P.V. No. 495 MB, Session of 16 january 1939,  at 2; Procès-verbaux Commission d’Espagne 451 à 
587, B CR 212 PV. 4, P.V. No. 500 MB, Session of 30 January 1939, at 2; Procès-verbaux Commission 
d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 510 MB, Session of 17 February 1939, at 4; Procès-
verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 511 MB, Session of 20 February 
1939, at 2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 513  B, Session 
of 22 February 1939, at 1-2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 PV. 4, P.V. No. 
514 MB, Session of 24 February 1939, at 2; Procès-verbaux Commission d’Espagne 451 à 587, B CR 212 
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champs and military hospitals of the lawful Government, particularly referring to Italian 

'marins', 'aviateurs', 'légionnaires', 'miliciens', 'officiers' and 'volontaires'. The main 

subjects of discussion held within the Committee or dealt with by the delegates in relation 

to Italian prisoners were their exchange and the distribution of aid (food and clothing) 

and donations to them, as a result of donations gathered by the Italian Red Cross. The 

discussions were also about, for instance, the authorisation given to the ICRC delegates 

to visit them in prison, letters between them and their families via the ICRC, the non-

existence of a list of Italian prisoners, the non-existence of a list of the Italian soldiers 

who died or disappeared in the front, and the reference to Italian prisoners found dead in 

Catalonia. 

 

The historiographical research notes that the Italian Government was not engaged in the 

preparation and execution of the military coup d’état of 17 July 1936.1199 The decision of 

the Italian Government to support the Spanish rebels was made during a meeting between 

Antonio Goicoechea (leader of the Monarchist group Renovación Española) and Count 

Ciano (Italian Minister of Foreign Affairs) in Rome on 25 July 1936. Goicoechea, 

together with Luis Zunzunegui and Pedro Sainz Rodríguez, had been sent to Rome by 

General Mola, the chief organiser of the uprising, to ask for assistance.1200 

 

                                                 
PV. 4, P.V. No. 519 MB, Session of 7 March 1939, at 2; Procès-verbaux Commission d’Espagne 451 à 
587, B CR 212 PV. 4, P.V. No. 520 MB, Session of 8 March 1939, at 2. 
1198 See also eg B CR 212 GEN-57, Correspondence de Philippe Hahn, Barcelone, 15/09/1937-19/05/1939, 
letter from Hahn (ICRC Delegation de Barcelone) to Odier, 11 January 1938, at 1; B CR 212 GEN-57, 
Correspondence de Philippe Hahn, Barcelone, 15/09/1937-19/05/1939, Lettre from Ph. Hahn, Délégation 
de Barcelone, to M Favre, Président de la Commission d’Espagne du CICR, of 15 November 1937, at 1; B 
CR 212 GEN-57, Correspondence de Philippe Hahn, Barcelone, 15/09/1937-19/05/1939, Lettre from Ph. 
Hahn to M Patry, Président de la Commission d’Espagne du CICR, on 2 April 1939, at 1-2; B CR 212 
GEN-57, Correspondence de Philippe Hahn, Barcelone, 15/09/1937-19/05/1939, lettre from Ph. Hahn, to 
Commision d’Espagne du CICR, on 9 March 1939 ,at 1; B CR 212 GEN-57, Correspondence de Philippe 
Hahn, Barcelone, 15/09/1937-19/05/1939, letter from Hahn to Dr. Patry, Président de la Commission 
d’Espagne du CICR, 6 March 1939, at 2-3; B CR 212 GEN-57, Correspondence de Philippe Hahn, 
Barcelone, 15/09/1937-19/05/1939, “rapport envoyé de France par Mr. Hahn non daté. Enveloppe porte 
timbres français et daté du 21 ou 22 février 1939”, from ICRC Délégation de Madrid to the Commission 
d’Espagne du CICR, at 3; B CR 212 GEN-61, Rapports et correspondance du Dr Marcel Junod, délégué 
général pour l’Espagne, 18/03/1938 – 20/06/1939, “Distribution de vêtements et de vivres aux légionnaires 
italiens prisonniers en Espagne républicaine, décembre 1938, 3 January 1939, at 1-4, B CR 212 GEN-63, 
Correspondence du Dr Roland Marti, Barcelone, 23/02/1937-17/01/1939, “Resume d’une note reçue le 4 
février datée Valence 28 Décembre 1937 concernant la remise d’argent aux prisonniers italiens a San 
Miguel de los Reyes”; B CR 212 GEN-64, Rapports d’Horace de Pourtalès, St-Jean-de-Luz (France) 
16/12/1936 – 03/11/1938, “Rapport sur mon activité du 20 au 30 Novembre, 1937”. 
1199 See John F Coverdale, Italian intervention in the Spanish civil war (1975) 60-65. 
1200 See ibid 69-74. 
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The Italian assistance to the rebels began. On 29 July 1936, twelve Savoia-Marchetti S 

81 bombers of the Italian air force were assembled at Elmas airport in Sardinia, where 

their Italian military markings were painted over. Their crews also consisted of members 

of the Italian air force. On the same day, they were informed by General Giuseppe Valle, 

the Italian air force chief of staff, about their mission.1201 COVERDALE notes that the 

members of the crews were regular air force personnel, recruited for this mission. 

However, their true identity was concealed with the issuing of false identity cards.1202 

Beginning their trip on 30 July 1936, only nine of the twelve S 81s managed to land in 

Spanish Morocco on 30 July 1936.1203 With the landing of the first Savoia-Marchetti S81 

in Spanish Morocco, they joined the German airplanes in the activity of transporting the 

Spanish rebel troops from Northern Africa to Southern Spain.1204  

 

The Italian Government also recruited individuals for an Italian military mission for Spain 

in August 1936, commanded by Colonel Emilio Faldella and accompanied by General 

Roatta.1205 At a meeting for preparing the mission on 28 August 1936, it was agreed, 

among others, that: 

 
'The Italian and German soldiers sent to maintain the material would be allowed to take 

part in war operations whenever necessary, and would be at the orders of the Spanish 

command for operational purposes. Discipline was to be entrusted to the highest ranking 

German or Italian officer in the unit or locality.”1206  

 

Fifteen officers, forty-five non-commissioned officers and 104 troops were sent to Spain 

to serve as instructors and to operate the equipment in combat until the Spanish rebels 

learned to do so. In the end of September 1936, there were 320 Italians on the rebel side, 

plus fifty to sixty air personnel in Mallorca.1207 

 

From 19 to 26 August 1936, three Italian seaplanes participated in the rebel defense of 

Mallorca, attacking units of the governmental fleet and bombing the zone where the 

                                                 
1201 ibid 3-4. 
1202 ibid 4 fn 2. 
1203 ibid 3-4. 
1204 ibid 86-87; Manuel González Álvarez, Aspectos militares de la Guerra Civil. La actuación en España 
de la Legión Cóndor (2006) 63. 
1205 John F Coverdale, Italian intervention in the Spanish civil war (1975) 105, fn 45. 
1206 ibid 102-104. 
1207 ibid 107. 
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governmental forces were concentrated. On 26 August 1936, the Government of Italy sent 

Arconovaldo Bonaccorsi to Palma de Mallorca (known as Conte Rossi), who was not a 

regular army officer, but an early member of the Fascist squads with the rank of consul 

in the Fascist militia. Bonaccorsi and Marqués de Zayas, the Mallorcan Falangist leader, 

assembled a local militia to defend the city. They attacked the governmental forces in 

Mallorca during the last week of August 1936. On 27 August 1936, an Italian ship 

carrying two CR 32 fighters, twelve 20-mm antiaircraft guns, ammunitions, bombs, and 

gasoline reached Palma de Mallorca. The Italian fighters engaged in combat from 29 

August 1936 onwards and the three S 81 bombers did it on 31 August 1936. By early 

September 1936, the Italian air force had sent fifty men to Mallorca. On 3 September 

1936, the governmental forces began to evacuate its troops.1208 Bonaccorsi remained in 

Mallorca, developing the Falange and leading, together with his Falangist squads, the 

repression against the resistance.1209 Captain Margottini, commander of the Italian 

destroyer Fiume, also played an important role there. Bonaccorsi and Margottini had been 

appointed by the Italian Government and received orders and instructions from the Italian 

Government, despite exceeding in some occasions them. However, the Italian 

Government did not express any disapproval of their conduct there.1210 

 

On 21 October 1936 and during the following weeks, the Italian ground troops engaged 

in combat in the Madrid front.1211 The Italian air force used most of the planes sent to 

Spain by Italy. The same occurred with the artillery pieces and tanks sent by Italy to Spain, 

that were frequently used by Italian troops.1212 

 

From October 1936 onwards, there was an 'Italian Naval Mission in Spain,' commanded 

by Captain Giovanni Ferretti, and with the following missions: i) the Italian warships 

provided protection to merchant vessels carrying supplies to the Spanish rebels; ii) the 

Italian naval forces strengthened the Spanish rebel navy; iii) the Italian naval forces 

informed the rebels about the movements of ships carrying arms to the governmental 

zone.1213 From 27 October 1936 onwards, Italian destroyers, torpedo boats and 

                                                 
1208 ibid 130-138. 
1209 ibid 138-147. 
1210 ibid 128-130, 135-138, 140-145, 150. 
1211 ibid 109-110. 
1212 ibid 114. 
1213 ibid 114-116. 
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submarines, with Italian crews, patroled Spain’s Mediterranean coasts. By mid-February 

1937, a total of forty-two Italian submarines had operated off the coasts of Spain, and had 

launched torpedoes, sinking one freighter and damaging another, in addition to damaging 

the cruiser Miguel de Cervantes.1214 By mid-February 1937, thirteen cruisers, twenty-two 

destroyers, two PT boats and seven auxiliary ships had engaged mostly in missions of 

protection of merchant vessels and in exploratory and protective missions. On two 

occasions, Italian surface vessels carried out shore bombardments.1215 

 

During a meeting on 6 December 1936, Canaris and Mussolini agreed to strengthen 

Italian and German air forces in Spain and that in the future only Italian submarines would 

patrol Spain’s Mediterranean coasts and conduct operations in Spanish harbours. It was 

also decided that the German surface vessels would remain in the Atlantic, whereas the 

Italian surface vessels would patrol the Mediterranean.1216 The meeting of 6 December 

1936 was followed by the creation of the Ufficio Spagna, a special office within the Italian 

Foreign Ministry, under Ciano’s direct authority, to coordinate all Italian aid to Spain and 

to control the military aspects of the Spanish armed conflict. Ciano chose the diplomat 

Count Luca Pietromarchi as head of this office.1217 On 7 December 1936, Mussolini 

placed all Italian forces in Spain under General Roatta’s command.1218 

 

The men enrolled by the militias went to training camps and were made into units. 

Members of the Italian army were also recruited. On 18 December 1936, the first three 

thousand Black Shirts, in civilian clothes, were shipped to Spain. Regular shipments of 

Italian ground forces towards Spain followed between December 1936 and February 

1937, the shipped forces belonging to the Italian army and the Fascist militia. By 18 

February 1937, the Italian air force had also sent 277 pilots and 702 other officers and 

men to Spain.1219  

                                                 
1214 ibid 116-117. 
1215 ibid 179-180. 
1216 ibid 160. 
1217 ibid 165-166. 
1218 ibid 166. 
1219 See ibid 166-171, 174-175. See ibid 170 for 'Table 4: Italian Troop Departures for Spain through 
December 31, 1936', indicating that 7,591 troops and non-commissioned officers belonging to the militias 
and 2,120 belonging to the army had departed for Spain, as well as 257 officers of the militia and 96 officers 
of the army. See ibid 175, for 'Table 5. Italian Troop Departures for Spain through February 18, 1937'. 
Table that indicates the personnel of the Italian army according to their arm and corps (general staff, 
carabineri, infantry, artillery, engineers, medical corps, commissariat and supply, motorisation, chemical 
warfare), distinguishing their rank (general, colonels, field grade officers, other officers, non-commissioned 
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In addition to the mixed Spanish-Italian brigades, Mussolini also wanted to send 

autonomous Italian units.1220 Therefore, by 16 February 1937, the Italians in Spain were 

organised into four purely Italian divisions that formed the Corpo Truppe Volontarie 

(hereinafter 'CTV'), under the command of General Mario Roatta. The commanders of 

the CTV were: General Mario Roatta from February 1937 until April 1937; General 

Bastico from April 1937 until October 1937; General Berti from October 1937 until 

November 1938; General Gambara from November 1938 until May 1939.1221 In February 

1937, the CTV had the following structure: 1st Black Shirt Division, 'Dio lo Vuole', 

commanded by General Edmondo Rossi; 2nd Black Shirt Division, 'Fiamme Nere', 

commanded by General Amerigo Coppi; 3rd Black Shirt Division, 'Penne Nere', 

commanded by General Luigi Nuvoloni; Littorio Division (army), commanded by 

General Annibale Bergonzoli.1222 The CTV had also in its structure: two grupos de 

banderas (gathered in the Raggruppamento Francisci during the battle of Guadalajara), 

a batallion of engineers, a especialised Raggruppamento (assault vehicles, armoured cars, 

and motorised machine guns), quartermaster (health personnel, police, artillery, 

engineers, transport and administrative services). Two mixed Spanish-Italian brigades 

were also organised, including infantry troops and artillery troops.1223 

 

43% of the Italian troops sent to Spain, a total of about 48,000 Italians, were members of 

the regular Italian army.1224 The divisions of the CTV had the following successive 

commanders: the 1st Black Shirt Division, from its creation until after the battle of 

Guadalajara, was commanded by Edmondo Rossi, subsequently by Michele Molinari, 

and later by Allegretti; the 2nd Black Shirt Division, from its creation until the end of 

April 1937, was commanded by Amerigo Coppi; from April 1937 until its merger with 

the 23 March Division in October 1937, was commanded by Luigi Nuvoloni; the Littorio 

Division, from its creation until its dissolution in October 1938, was commanded by 

                                                 
officers and troops), with a total of 19,817 individuals. The Table also indicates that the total members of 
the Black Shirt militia were (including all ranks) 29,006 people. 
1220 ibid 168-169. 
1221 Pedro Cortina Mauri, 'La guerra civil sin reconocimiento de beligerancia' [1940] 295-299. 
1222 John F Coverdale, Italian intervention in the Spanish civil war (1975) 176-179. 
1223 On the structure of CTV, see Carlos Murias, Carlos Castañón, José María Manrique, and José María 
Manrique García, Militares italianos en la Guerra Civil española. Italia, fascismo y los voluntarios en el 
conflicto español (2010) 295-296. 
1224 On the origin of the Italians sent to Spain (army personnel and Black Shirt volunteers), the conditions 
of service (promotion, pay) and motives, see John F Coverdale, Italian intervention in the Spanish civil war 
(1975) 181-186. 
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Annibale Bergonzoli; the 23rd March Group, from its creation during the battle of 

Guadalajara until its dissolution in October 1938, was commanded by Enrico Francisci; 

the Division D’Assalto Littorio, from its creation in November 1938 until May 1939, was 

commanded by Gervasio Bitossi; the Blue Arrows, from January 1937 until October 

1938, was commanded by Mario Guassardo, and from November 1938 by Francesco la 

Ferla; the Black Arrows, from January 1937 until October 1938 was commanded by 

Alessandro Piazzoni, from November 1938 by Valentino Babini; Green Arrows, from its 

creation in November 1938 was commanded by Emilio Battisti.1225 

 

On 26 March 1937, Mussolini confirmed Roatta in his command of the CTV, while 

informing him that General Mario Berti would soon arrive to help with the reorganisation 

of the Italian units. On 16 April 1937, General Ettore Bastico replaced Roatta. In April, 

far-reaching changes were made in the command and structure of the CTV. In addition to 

Bastico and Berti, Generals Frusci, Manca, Favagrossa, Mozzoni, Alegretti, and Teruzzi 

were sent to Spain. Colonel Faldella was replaced as chief of staff by Colonel Gastone 

Gambarra, and General Berti was named assistant commander. Some 3,700 men of the 

CTV were returned to Italy. The Littorio Division was left substantially unchanged. The 

1st and 3rd Black Shirt Divisions were dissolved and their best used to reinforce the 2nd 

Division, under the command of General Mario Frusci, and the 23 March Group (later 

transformed into a division), under the command of Consul General Francisci. The two 

mixed Italian-Spanish brigades, which had not yet seen any substantial action, were left 

untouched. During the spring and summer of 1937, there were no Italian shipments of 

troops and material. Only 1,200 men left from May until August 1937. In September, it 

became necessary to send large amounts of troops again.1226 

 

On 5 August 1937, Mussolini implemented certain measures to prevent USSR vessels 

from reaching governmental Spain: by stationing submarines and destroyers in certain 

parts of the Mediterranean to detect vessels on their way to Spain, torpedo the vessels, 

and blockade the ports of Barcelona, Valencia and Cartagena. By 10 August 1937, Italian 

submarines began attacks on shipping to Spain. On 4 September 1937, Ciano ordered 

                                                 
1225 Carlos Murias, Carlos Castañón, José María Manrique, and José María Manrique García, Militares 
italianos en la Guerra Civil española. Italia, fascismo y los voluntarios en el conflicto español (2010) 299.  
1226 John F Coverdale, Italian intervention in the Spanish civil war (1975) 275-276; Carlos Murias, Carlos 
Castañón, José María Manrique, and José María Manrique García, Militares italianos en la Guerra Civil 
española. Italia, fascismo y los voluntarios en el conflicto español (2010) 296-297. 
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Admiral Cavagnari to suspend the submarine attacks until further notice. No new 

submarine attacks were reported until January 1938.1227 

 

When Berti took over, the Italian ground forces in Spain numbered 32,560 troops, 3,768 

non-commissioned officers, and 1,922 officers. In October 1937, two infantry battalions, 

an artillery battalion, and an engineers' battalion from the army were shipped to Spain, 

with a total of ninety-six officers and 4,000 troops and another one hundred officers. In 

addition, Italian aerial and naval support also increased. In the end of September 1937, a 

new group of S 79 bombers with Italian pilots was sent to the Balearic Islands. Four 

Italian submarines, with Italian crews and officers were assigned to Port Soller in 

Mallorca, using a Spanish communications officer and operating along the coasts of Spain 

under the control of the Spanish rebel navy for a year.1228 

 

On 15 October 1938, 10,000 Italians were withdrawn, sailing from Cádiz to Naples. 

General Berti was replaced as commander of the CTV by Gastone Gambarra, who had 

been his chief of staff. Roatta was assigned to act as Franco’s military advisor and as his 

chief of staff for the remaining units of the CTV. The remaining units of the CTV were 

organised as follows: the 12,000-men Littorio Assault Division; the three additional 

divisions under the orders of the CTV command were constituted with Spanish troops 

and about one hundred Italian officers and 575 Italian NCOs; the CTV had a tank group 

with one hundred light tanks and about 1,000 men; 600 artillery pieces served by 7,000 

officers and men; 2,000 engineers; and about 8,000 men in services.1229 

 

In January 1939, 2,035 army officers and troops were shipped to Spain and 1,857 in 

February 1939. During January-February 1939, 926 members of the Fascist militia left 

for Spain. In March 1939, 3,776 army and 1,090 militiamen were sent.1230 

 

                                                 
1227 John F Coverdale, Italian intervention in the Spanish civil war (1975) 306-308, 311-316. 
1228 ibid 318-320. 
1229 ibid 371-372. 
1230 ibid 381. 
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The Italian forces engaged in military operations in the various war fronts during the 

whole armed conflict. They participated in joint military operations, together with the 

Spanish rebel and German forces.1231 

 

6.2.2.2.2.1. Direct intervention 

 

Concerning the first criterion, it is concluded here that the Italian armed forces sent to 

Spain during the whole armed conflict amounted to Italy's direct intervention in the 

internal armed conflict that went on in Spanish territory. 

 

First, as said, Italy sent about 1,500 men belonging to the Italian armed forces before 

November 1936, and 72,827 men belonging to the Italian armed forces (Italian air force, 

the Italian navy, the Italian infantry troops and artillery crews) and to the militias from 

November 1936 until the end of the hostilities on 1 April 1939. Even if some of the men 

were not professional military, they certainly were Italian nationals involved militarily in 

the struggle by the Government of Italy. The recruitment, training, organisation and 

sending of these armed forces was arranged by the Government of Italy, without the 

consent of the lawful Government of Spain. 

 

Second, the Italian armed forces were directly involved in hostilities in Spain against 

forces of the lawful Government of Spain in the various war fronts from the beginning of 

the hostilities and for the whole duration. The Italian pilots and air force personnel 

participated in the transport of the Army of Africa to the Iberian Peninsula, engaged in 

direct combat, and trained Spanish pilots. During the armed conflict, most of the Italian 

artillery pieces were served by Italian artillerymen. The Italian navy managed to reduce 

the flow of aid to the governmental zone. There is also evidence that the Italian forces 

carried out joint military operations with the Spanish rebels and the Germans in the 

various fronts.  

 

                                                 
1231 For examples, see ibid 205-248, 277-294, 332-337, 347-351, 354-358, 373, 375-380 (in February 1937, 
Málaga; in March 1937, Guadalajara, Bizkaia; in July 1937, Brunete; in August 1937, the Northern 
campaign; from December 1937 until 20 February 1938, Teruel; in March 1938, Aragon, Barcelona; in 
July 1938, Valencia; from July to November 1938, the Ebre sector; in May 1938, Barcelona and other 
towns; from December 1938 until January 1939, Catalonia). 
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The presence of Italian armed forces and their engagement in combat may be proved, for 

example: (i) by means of the many examples of public admission by the Italian authorities 

of the presence of Italian troops in Spain and their engagement in combat on the side of 

the Spanish rebels;1232 (ii) by means of the Ufficio Spagna’s record of the Italian troops 

sent to Spain from November 1936 to March 1939 and the Ufficio Storico/Stato Maggiore 

dell’Esercito Italiano’s records of the personnel sent;1233 (iii) by means of the record of 

Italian casualties during the armed conflict per military campaign;1234 (iv) by means of 

the Decree of 5 September 1942-XX, number 1452, issued by the Italian Government, on 

the recognition to the Italian personnel of their services in Spain;1235 or (v) by means of 

                                                 
1232 See ibid 301, 310, for the admission by the Italian Ambassador Grandi on 23 March 1937 at a meeting 
of the Non-Intervention Committee in London, and by Mussolini in a speech in Palermo and in a telegram 
to Franco in August 1937.  
1233See ibid 396, 'Table 8. Italian Forces Sent to Spain July 1936-March 1939', distinguishing between army 
and militia ground forces (officers, non-commissioned officers and troops), with a total of 72,775 persons, 
and pilots and other members of the air force (officers, non-commissioned officers and enlisted), with a 
total of 7,699 persons. See ibid 417: 'Appendix C: Italian troop shipments to Spain from November 25, 
1936 to March 15, 1939', source: Final report by Ufficio Spagna, annex 5-6, Ministry of Foreign Affairs, 
Ufficio Spagna, b. 9. The table shows that there were constant shipments of army members and militias 
occurred during the whole armed conflict, being the last shipment on March 1939. From November 1936 
until March 1939, both included, members of the Italian army and militia were present in Spain. The total 
shipment was, from November 1936 to March 1939, a total of 43,181 army members and a total of 29,646 
militia members. Note that this table does not include the about 1,500 men of the Italian armed forces sent 
before November 1936. See also Carlos Murias, Carlos Castañón, José María Manrique, and José María 
Manrique García, Militares italianos en la Guerra Civil española. Italia, fascismo y los voluntarios en el 
conflicto español (2010) 286-287, source: Ufficio Storico, Stato Maggiore dell’Esercito Italiano: During 
the Spanish armed conflict, the following personnel was sent according to the institution: Regio Esercito 
42,725, Mitilia V.S.N. 32,219, Italian Red Cross 313, Civilian 997, in total 76,254. 
1234 See John F Coverdale, Italian intervention in the Spanish civil war (1975) 418, where Coverdale 
declares that, according to official Italian figures, 3,819 Italians died during the armed conflict. Of these, 
1,824 persons belonged to the Italian Army, 1,777 to the Italian Fascist Militia, 180 to the Italian Air Force, 
and 38 to the Italian Navy. The Italian wounded during the armed conflict were 11,000-12,000 men 
(approximately half of the wounded belonged to the Italian army and half to the Italian Militia). See ibid 
419, for the 'Table A Italian Army and Militia Casualties by Campaign', showing the amount of Italians 
killed, wounded and missing per military campaign and due to sickness and accidents. It shows that there 
were Italian casualties in the campaigns of Madrid, Málaga, Guadalajara, Extremadura, Bilbao, Santander, 
Brunete, Zuera, Teruel, Aragón, Levante, Ebre, Viver, Catalonia). See also Carlos Murias, Carlos Castañón, 
José María Manrique, and José María Manrique García, Militares italianos en la Guerra Civil española. 
Italia, fascismo y los voluntarios en el conflicto español (2010) 304-305, for a more specific table using as 
a source the Ufficio Storico. Stato Maggiore dell’Esercito Italiano. Murias' table shows the amount of 
Italian causalties during the Spanish armed conflict. This table distinguishes whether the Italian casualties 
were officers or troops and whether they belonged to the army or to the militia. The table shows the Italian 
dead, wounded and missing per military campaign. There were Italian casualties, indicating their 
engagement in combat, in the campaign of Madrid in 1936, the campaigns of Málaga, Guadalajara, 
Extremadura, Bilbao, Santander, Brunete, Zuera, and Teruel in 1937, the campaigns of Aragón, Castellón, 
Levante, Ebro, Manzanera, and Viver in 1938, and the campaigns of Cataluña of 1939. 
1235 See translation of the Decree of 5 September 1942-XX, number 1452, in Carlos Murias, Carlos 
Castañón, José María Manrique, and José María Manrique García, Militares italianos en la Guerra Civil 
española. Italia, fascismo y los voluntarios en el conflicto español (2010) 260-264. 
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the Italian army and militia personnel decorated for their services in Spain by the Italian 

and by the Spanish Governments.1236 

 

Thus, it may be concluded that the conduct of the Government of Italy fulfilled the two 

requirements of the first criterion, which were conceived to prove direct intervention.  

 

6.2.2.2.2.2. Indirect intervention 

 

As occurred with the case of Germany, the degree of control by Italy over the Spanish 

rebels shall in this case be determined with the 'overall control' test.  

 

The first part of the test requires evidence of financing, training and equipping or 

providing support to the rebels. 

 

The Italian assistance was also of a pecuniary nature. It was given on credit. The massive 

sending of Italian war material was only partially paid during the armed conflict, pending 

most of the debt after its termination.1237 The Spanish rebel and the Italian authorities 

reached several agreements to establish the bases for the payment of the debt. The first 

agreement was signed on 29 April 1937, stating that the Spanish rebel authorities had to 

pay 150 million lire per year in goods or in foreign currency to the Italian Government 

from 1 January 1938 onwards. In 1937, the Spanish rebel authorities agreed to give to the 

Italian Government the amount of 75 million lire in products, especially iron ore, Rio 

Tinto pyrite, wool, leather, olive oil, lead and copper. On 11 August 1937, it was agreed 

that the payment for the Italian supplies would be conducted in a period of maximum 10 

years, a committee would determine the value of the Italian war supplies, the Italian war 

supplies (with the exception of vessels and aircraft) supplied in the second half of 1937 

would be paid half in foreign currency or Spanish products and half via a credit given by 

a consortium of Italian banks. On 23 May 1938, the formula for the payment of the war 

supplies of 1938 was agreed, which would be covered by the existing credit, and the 

cession of Spanish products. In letters exchanged between the rebel authorities and the 

                                                 
1236 Carlos Murias, Carlos Castañón, José María Manrique, and José María Manrique García, Militares 
italianos en la Guerra Civil española. Italia, fascismo y los voluntarios en el conflicto español (2010) 284-
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1237 John F Coverdale, Italian intervention in the Spanish civil war (1975) 74, 132; Ángel Viñas, Guerra, 
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Italian Government in September 1938, it was agreed that other supplies, with a price of 

30 million lire, would be paid in foreign currency, in Spanish products and in Peseta. 

Therefore, the Italian assistance for the Spanish rebels was paid thanks to a credit, partly 

paid in foreign currency, partly in Pesetas, partly through exports of Spanish raw materials 

and products, during and after the armed conflict. The supplies for the CTV were recorded 

in a separate account and its payment was organised independently.1238  

 

The Spanish rebel authorities accepted on 13 October 1938 the conclusions of a mixed 

Italian-Spanish committee for the assessment of the first period of supplies of war 

material conducted until 31 May 1938 (concerning the ministry of war) and until 31 June 

1938 (concerning the air and navy ministry). The total amount was 3,627 million lire, as 

agreed on 23 November 1938 by Ciano and the Spanish ambassador in Rome. The debt 

corresponding to the subsequent supplies of war material until 1939, plus the expenses of 

the CTV in Spain, as agreed, amounted to more than 3,300 million lire. Therefore, the 

total amount of debt was 7,000 million lire, as agreed by both parties. In 1967, this debt 

was completely paid.1239 

 

The Italian Government also trained the Spanish rebels. For example, in March 1937, the 

Italian officers established a number of training schools for officer candidates, tank and 

artillery crews, engineers, and chemical warfare specialists. By the end of the conflict, 

25,000 men and officers had attended these training. The instruction centers were Burgos 

(engineers and chemists), Valladolid (armoured vehicles and specialists), and Segovia 

(artillery officers).1240 

 

In terms of assistance by equipping, the first shipment of airplanes began on 30 July 1936, 

with the twelve Savoia-Marchetti S81. On 7 August 1936, the Italian Government sent 

twenty-seven fighter planes, five whippet tanks, forty machine guns, and twelve anti-

aircraft guns, ammunition, bombs, aviation gasoline, and lubricants.1241 In the end of 

                                                 
1238 John F Coverdale, Italian intervention in the Spanish civil war (1975) 297-300, 325, 346-347; Ángel 
Viñas, Guerra, dinero, dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 179-182. 
1239 On the amount of the debt of war vis-à-vis Italy and its payment, see Ángel Viñas, Guerra, dinero, 
dictadura. Ayuda fascista y autarquía en la españa de Franco (1984) 192-196. 
1240 See John F Coverdale, Italian intervention in the Spanish civil war (1975) 394-395, 398. See Carlos 
Murias, Carlos Castañón, José María Manrique, and José María Manrique García, Militares italianos en la 
Guerra Civil española. Italia, fascismo y los voluntarios en el conflicto español (2010) 300. 
1241 John F Coverdale, Italian intervention in the Spanish civil war (1975) 87. 
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August and beginning of September 1936, six bombers, twenty-two fighters, and two 

seaplanes were sent to Spain.1242 On 3 September 1936, a cargo ship carried also 20,000 

hand grenades, thirty-two machine guns, 5.5 tons of powder, 6,000 bombs of 12 to 250 

kilograms, 144,000 2-kg bombs, and 660,000 machine gun cartridges.1243 On 23 

September 1936, ten light tanks, four mobile radio-telegram stations, and thirty-eight 65-

mm cannon with ammunition were shipped to Spain.1244 During October 1936, Italian 

shipments consisted in guns, a large amount of communications equipment for Spanish 

rebel ground units, and eighteen more fighter and reconnaissance aircraft.1245 In 

November 1936, the Italian Government sent nineteen bombers, sixty-nine fighters and 

assault planes, thirty reconnaissance and sea planes, 1,500 metric tons of bombs, fifty-

four cannons, fifty mortars, 102 machine guns, 70,000 hand grenades and 148,000 

artillery shells, and 16,5 million rounds of ammunition for small arms and automatic 

weapons, thirty-five whippet tanks and fifty-three trucks, ambulances, automobiles, and 

other vehicles to Spain.1246 

 

Between December 1936 and February 1937, there was an increase in the amount of 

Italian material entering Spain. For transporting the personnel and the material, it was 

necessary to use sixty-two ships, of which five carried only troops, twenty-one carried 

troops and equipment, and thirty-six carried only material. The Italian Government sent 

twenty-one bombers, eighty-six fighters and assault planes, twenty-three other planes, 

2,471 metric tons of bombs, 488 cannon, 706 mortars, 105,000 rifles, 1,211 machine guns, 

2,109 submachine guns, 2,130,000 hand grenades, 1,150,000 artillery shells, 123,5 

millions of rounds of ammunition for small arms and automatic weapons, forty-six 

whippet tanks and 3,730 trucks, ambulances, automobiles, and other vehicles to Spain.1247  

 

In April 1937, Mussolini decided to send seventy-two fighter planes to Spain, twenty-

four planes being shipped immediately and the remaining by May 1937. By 22 September 

1937, the Italian air force had sent a total of 418 aircraft to Spain, of which forty-two were 

handed over to the Spanish rebels and 376 retained under direct Italian control.1248 In 
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August 1937, the two Italian destroyers Aquila and Falco were sold to the Spanish rebels. 

In November 1937, the two Italian destroyers were transferred to the Spanish rebel navy, 

to be manned by Spanish crews.1249 Other two Italian destroyers, the Poerio and the Pepe, 

were transferred to the Spanish rebels in July 1938. During summer and early fall of 1938, 

more airplanes were also sent, including twenty-five S 81, twelve S 79, and seven Br 20 

bombers, and fighter planes.1250 Italian shipments of aircraft, arms, and other war 

materials declined sharply during the last quarter of 1938.1251 

 

According to COVERDALE, the total cost of the material supplied by the ministry of war 

amounted to 4.2 billion lire, whereas the cost of the material supplied by the air ministry 

amounted 1.8 billion.1252 

 

Concerning the second part of the test, it arises from the commentaries of COVERDALE 

on the planning of military operations, the relationship between the Italian armed forces 

and the Spanish rebel forces can be better defined as one of allies, rather than of 

subordination. This is reflected in the following examples. 

 

Around January 1937, General Roatta decided to employ the Italian forces for the first 

time in the attack on Málaga and Ciano, Italian Minister of Foreign Affairs, approved 

such attack. The attack was finally conducted with the intervention of columns of Italian 

and Spanish rebel troops. During the attack, Roatta retained the command of the Italian 

forces.1253 

 

General Franco and General Mola, concerning the offensive in Bilbao, repeatedly 

requested the active participation of the Italian forces in operations. However, they were 

                                                 
1249 ibid 320-321. 
1250 ibid 355. 
1251 ibid 374. 
1252 See ibid 393: ‘Table 7 Italian War Material Sent to Spain July 1936-March 1939', with a total of 1,801 
cannon, 1,426 mortars, 3,436 machine guns, 157 tanks, 6,791 motor vehicles, 320 millions of rounds of 
small arms ammunition, 7.7 millions of artillery shells, 213 bombers (S 81, S 79, Br. 20, Ca 310), 44 assault 
planes, 20 seaplanes, 414 fighters (Cr 32, Ro 41) and 68 reconnaissance planes. For a more complete 
description of the war material supplied, see Carlos Murias, Carlos Castañón, José María Manrique, and 
José María Manrique García, Militares italianos en la Guerra Civil española. Italia, fascismo y los 
voluntarios en el conflicto español (2010) 306-308: “Datos numéricos de la relación final sobre la actividad 
del Ufficcio Spagna”, Ministerio de Exteriores: carpeta U.S. n. 5, b. 3. See also Carlos Murias, Carlos 
Castañón, José María Manrique, and José María Manrique García, Militares italianos en la Guerra Civil 
española. Italia, fascismo y los voluntarios en el conflicto español (2010) 316-320. 
1253 John F Coverdale, Italian intervention in the Spanish civil war (1975) 206-207, 209. 
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proposing that this participation was first limited to minor or secondary actions. Bastico, 

however, did not accept the Italian forces being employed in such minor actions and 

decided to hold the forces in reserve during the Bilbao offensive.1254 

 

General Bastico refused to allow the CTV's Arrow Brigades, with Spanish troops under 

Italian command, to be used separately from CTV. After the battle of Santander, Bastico 

requisitioned the captured material for the Italian troops that Franco wanted to assign to 

other Spanish rebel units. He also made direct agreements with the Basques and pursued 

to hold such agreements, particularly with regard to Basques that had surrendered to the 

CTV. Franco was annoyed by this degree of independence and requested his replacement 

to the Italian Government in September 1937. Mussolini acceded to the request and 

named General Berti new commander of the CTV.1255 

 

After the fall of Málaga, in February 1937, Colonel Emilio Faldella, chief of staff of 

General Roatta, met Franco to make new arrangements for future military operations. 

Faldella proposed that the CTV was used in an attack on Sagunto and Valencia or in a 

large offensive from Sigüenza towards Guadalajara. Franco rejected this proposal. He 

also disliked the order issued by the Italian Government that the CTV always be used 'as 

a unit in decisive actions designed to contribute to ending the war soon,' and would prefer 

to distribute them over several war fronts. Franco accepted the Italian proposal for an 

attack on Guadalajara. It was a military operation to be carried out in coordination with 

the Spanish rebel forces. The Italians and the Spanish rebels planned the offensive 

together, and agreed on the course of the offensive. It was a matter of proposing, 

convincing, accepting/rejecting, and reaching an agreement. Both retained veto power.1256 

 

In the case of the Northern Campaign, after the fall of Bilbao, General Bastico also had 

to convince the Spanish rebel commanders concerning the participation of the Italian 

troops in hostilities. Bastico obtained the consent of the Spanish commanders for a joint 

operation with the Spanish rebels' Fourth Navarrese Division.1257 
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Another example is the written instructions that Mussolini issued on 29 December 1937, 

after the battle of Teruel, that General Berlin, the then commander of the CTV, had to 

communicate to Franco:  

 
'He (...) offered to maintain the CTV in Spain if Franco intended to use it. Italian infantry, 

however, was to be used “qualitatively”, not in batlles of attrition. As for overall strategy, 

he urged Franco to speed up the war, and warned him against considering diplomatic 

recognition by foreign countries a substitute for victory, or hoping for the eventual collapse 

of the Republican zone. (…) Finally, he called for a fully unified command, with the 

assistance of Italians and Germans, in order to execute mass attacks.'1258 

 

Given the delays in the battle of Teruel, on 2 February 1938, Mussolini put pressure on 

Franco with a letter threatening to withdraw the Italian support unless the pace of the war 

increased.1259 During the entire battle of Teruel, Franco decided to hold the Italian ground 

troops in reserve. Simultaneously, Mussolini ordered the suspension of the shipments of 

men and material to Spain and to stop the operations of the Italian air forces in the Balearic 

Islands.1260 

 

Another example concerns the planning of the battle of Catalonia. In mid-November 

1938, Franco changed his plan of attacking Madrid under the pressure exercised by the 

Italian military leaders in Spain, who opposed this plan, and some Spanish rebel generals. 

These proposed an offensive in Catalonia. Franco finally approved this offensive.1261 

 

This illustrates that the decision to carry out an attack with the Italian forces would be 

made, first, by the general commanding the Italian forces in Spain, and then approved by 

Ciano/Mussolini. However, they had to seek Franco's authorisation to proceed. Here 

again, it was necessary that both the Spanish rebel command and the Italian counterpart 

agreed on the offensives, when the Italian forces had to participate, alone or jointly with 

the Spanish rebel forces. Both retained the right to veto. Thus, Franco had opposed or 

modified the Italian proposals on some occasions, and viceversa, since the pressure 

exercised by Italians had some effect on the planning of military actions. It is to be noted 
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that the Italian Divisions, or the Mixed Italian-Spanish Divisions were commanded by 

Italian officers, and the command essentially meant a certain power of planning.1262 

 

Given the information provided by COVERDALE on the relationship between the Italian 

Government or the Italian armed forces in Spain and the Spanish rebels, it cannot be said 

that the Italian Government or the Italian armed forces in Spain directed or supervised the 

activities and operations of the Spanish rebel forces, nor that the Spanish rebels acted in 

pursuance of the military goals formulated in Italy, although both Italians and Spaniards 

shared common goals and objectives. Neither did Italy have the power to appoint or 

remove the commanders of the Spanish rebels. At most, the strategies and tactics were 

devised jointly for the joint activities and operations, providing Italy with frequent 

suggestions, proposals and advise, but always with the need for Franco‘s final consent. 

COVERDALE refers to several cases in which Franco actually rejected Italy’s proposals. 

As occurs with the case of Germany, the question to be discussed is whether the shared 

goals and strategy, and the necessary common organisation and planning of, at least, joint 

military offensives, despite whatever necessary previous and long discussions there were 

to arrange them, suffice to meet the second part of the 'overall control' test. Taken together, 

these circumstances suggest that the relationship between the Italian armed forces and the 

Spanish rebel forces can be characterised as a mere coordination or cooperation between 

allies, rather than as subordination (since Italy retained the power to send, reduce or 

withdraw its help or not to participate in combat).  

 

6.2.2.2.3. Portuguese intervention 

 

The present section analyses the legal consequences of the involvement of the 

Government of Portugal in the armed conflict between the Spanish rebels and the 

Government of Spain under consideration. 

 

6.2.2.2.3.1. Direct intervention 

 

The first criterion requires evidence of the presence of foreign armed forces and of their 

participation in attacks on the territory of another state. In this sense, Portuguese armed 
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forces were present on Spanish territory, Portugal in fact having organised the sending of 

these forces to Spain, obviously without the consent of the lawful Government of Spain. 

According to RAYA-RIVAS, these Portuguese forces were either professional military or 

civilians voluntarily enrolled. The Portuguese Government encouraged their recruitment 

for participating in the armed conflict in favour of the Spanish rebels.1263 According to 

RAYA-RIVAS, the number of Portuguese forces that participated in the armed conflict in 

Spain is not certain. Some estimations say there were 153 members of the Portuguese 

army, eleven members belonging to the Portuguese Air Force. Estimations have 

calculated between 4,000 to 20,000 Portuguese non-professional military.1264 These 

Portuguese forces engaged in combat beside the Spanish rebels, fighting against the 

lawful Government.1265  

 

Therefore, there would be evidence to consider that the first criterion, on direct 

intervention, was fulfilled by Portugal, also internationalising the armed conflict. 

 

6.2.2.2.3.2. Indirect intervention 

 

Concerning the first part of the 'overall control' test, note that the Portuguese Government 

assisted the Spanish rebels mostly during the first months of the war, and already before 

the uprising of July 1936,1266 in the following ways. First, Portugal provided financial aid 

in the form of credits to the Spanish rebels. These credits were not given directly from the 

government, but through companies, false intermediaries, or supporters. There were also 

donations.1267 Second, the Portuguese Government did not provide arms to the rebels.1268 

However, Portugal facilitated Portuguese cititzens and companies fraudulently 

purchasing aircraft and arms from foreign companies, which were actually for the Spanish 

rebels. The Portuguese Government aided the Spanish rebels until 1938 by contracting 

war materials from Europe and North America for them. Portuguese companies supplied 

ammunition, gunpowder, grenades, and machine guns to the Spanish rebels. Their 

production was limited in terms of the speed, the quantity, and the quality, in comparison 
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with eg German and Italian companies.1269 Third, the most important form of help 

provided by Portugal was logistical, in the sense that Portuguese territory was used as a 

base of operations for the Spanish rebels, for hosting negotiations between Spanish rebels 

and German representatives, for facilitating the contact between the rebel authorities and 

Spaniards in Portugal, for transporting the supplies of war material from Portuguese 

harbours or Southern Spain towards the territory occupied by Spanish rebels when the 

lawful Government still had control over Extremadura, and for refuelling the German and 

Spanish rebel airplanes on their way to Morocco or to Southern Spain, with the result of 

facilitating the pursuit of their military objectives. The majority of the action and aid 

related to Portugal took place in the first months of the armed conflict.1270 The Portuguese 

government also assisted, for example, by surveilling the Spanish Embassy in Lisbon;1271 

by obtaining and passing information on the ships transporting war material for the lawful 

Government through the Atlantic, so that they could be intercepted;1272 and by not 

protecting the Spanish refugees in Portuguese territory that were being illegally arrested, 

returned to Spain, and executed by Spanish Falangist groups or rebel troops.1273  

 

In terms of the second part of the test, in contrast to the cases of Germany and Italy, the 

Portuguese military forces never formed an autonomous military body.1274 They were 

under the command of the Spanish rebels and lacked an overall command of these 

Portuguese troops. This may certainly have diminished they power to plan and organise 

military operations themselves, and much less collaborate in the planning and 

organisation of the Spanish rebels' military operations. The Portuguese Government 

named Sebastiâo Ramirez as coordinator of all the operations between Portugal and rebel 

territory in Spain guaranteeing the continuity of aid, but he did not exercise the functions 

of commander of the Portuguese forces.1275 Therefore, there is no evidence that the 

Portuguese Government had a role in organising, coordinating or planning the military 

actions of the Spanish rebels.  
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6.3. International humanitarian law applicable to the cases examined 

 

The next step for determining the legal framework applicable to the Spanish armed 

conflict, and in particular to the cases under consideration (the extrajudicial execution of 

prisoners attributed to the lawful Government; the enforced disappearance of civilians 

attributed to the rebel forces; and the aerial bombardments performed by the Italian 

military) is to examine the relationship between these cases and the armed conflict(s) 

occurring at the time. 

 

The ICTY has admitted the shifting nature of an armed conflict and the possibility of co-

existence of several armed conflicts, it thus being necessary to identify the context 

(international or internal armed conflict) in which the violation of international 

humanitarian law occurs and, consequently, the relationship between the attack 

investigated and any existing armed conflict (the existence of which has to be proved).1276 

This is expressly reflected in the above-quoted definition of 'international armed conflict', 

where the ICTY Appeals Chamber stated that 'an internal armed conflict (…) may become 

international (or, depending upon the circumstances, be international in character 

alongside an internal armed conflict)'.1277 The ICC has endorsed the idea of the co-

existing or overlapping armed conflicts and the need to allocate the attack investigated to 

one of the simultaneous armed conflicts.1278 

 

In the cases under consideration, it may be argued that there was only one armed conflict, 

instead of two or more overlapping armed conflicts (for example, an internal armed 

conflict between the Spanish rebels and the lawful Government of Spain that co-existed 

                                                 
1276 See Prosecutor v Duško Tadić, aka 'Dule' (Decision on the defence motion for interlocutory appeal on 
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Hazim Delić, and Esad Landžo, aka 'Zenga' (Judgement) IT-96-21-T (16 November 1998) para 214; 
Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-T (26 February 2001) paras 70, 74, 
77-78; Prosecutor v Dario Kordić and Mario Čerkez (Judgement) IT-95-14/2-A (17 December 2004) paras 
320-321, 351-352, 372. 
1277 Prosecutor v Duško Tadić (Judgement) IT-94-1-A (15 July 1999) para 84. 
1278 See Prosecutor v Thomas Lubanga Dyilo (Decision on the confirmation of charges) ICC-01/04-01/06 
(29 January 2007) para 209; Prosecutor v Thomas Lubanga Dyilo (Judgement pursuant to Article 74 of the 
Statute) ICC-01/04-01/06 (14 March 2012) paras 539-540, 551, fn 1644; Prosecutor v Germain Katanga 
(Judgement pursuant to article 74 of the Statute) ICC-01/04-01/07 (7 March 2014) paras 1174-1175, 1197, 
1227-1229; Prosecutor v Callixte Mbarushimana (Decision on the confirmation of charges) ICC-01/04-
01/10 (16 December 2011) paras 95, 98, 101; Prosecutor v Jean-Pierre Bemba Gombo (Decision pursuant 
to article 61(7)(a) and (b) of the Rome Statute on the charges of the Prosecutor against Jean-Pierre Bemba 
Gombo) ICC-01/05-01/08 (15 June 2009) para 220. 
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with a separate international armed conflict between Germany, Italy and Portugal, on the 

one side, and Spain, on the other). No evidence indicates the existence of a separate armed 

conflict different from the large one, because the Spanish rebels, Germany, Italy and 

Portugal were united in a struggle against Spain, as the common enemy. As shown above, 

there is evidence (at least) of direct intervention by Germany, Italy and Portugal, through 

their troops, in that large armed conflict, fighting alongside the Spanish rebels. These 

direct interventions did without doubt indeed internationalise this armed conflict. 

Paraphrasing the ICTY Appeals Chamber’s definition, the initially internal armed conflict 

that had began between the lawful Government of Spain and the Spanish rebels became 

international (at least) due to the fact that Germany, Italy and Portugal intervened in that 

conflict through their armed forces. Of course, there would also be strong grounds to 

argue that the armed conflict also became internationalised due to the recognition of 

belligerency granted tacitly to the rebels by the lawful Government of Spain with the 

proclamation of blockades in 1936. 

 

Given that the cases under consideration also concern attacks committed only by the 

Spanish rebels or by authorities or militias belonging to the lawful Government of Spain, 

it is necessary to determine, whether international law on international armed conflicts 

was also applicable to those attacks. To determine the legal framework for the 

internationalised armed conflict under consideration, the question to deal with is the 

applicability of the so-called 'theory of pairings'.  

 

SCHINDLER notes that the conventions of international humanitarian law do not contain 

any provision on the legal framework for internationalised armed conflicts. Two opinions 

were voiced at the time of the Vietnam War in the 1960s. One opinion held that 

international humanitarian law provided for international armed conflicts would be 

applicable to all the parties to the conflict, also between the lawful government and 

insurgents. The other opinion proposed that international humanitarian law provided for 

non-international armed conflicts would be applicable to the relationships between the 

insurgents and the lawful government and between the insurgents and any foreign state 

supporting the lawful government, whereas the international humanitarian law provided 

for international armed conflicts would solely be applicable to the relationships between 

the lawful government and any foreign state directly or indirectly intervening, as well as 

between the latter and any foreign state assisting the lawful government. This opinion 
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entails that different legal frameworks apply in the same armed conflict, depending on 

the parties involved in the attack.1279  

 

The lack of support for the ICRC proposal to follow the first option at the 1971 

Conference of Government Experts for the Reaffirmation and Development of 

International Humanitarian Law, as well as the refusal of a Norwegian proposal for a 

single protocol applicable in all types of armed conflict, during the Diplomatic 

Conference for drafting the protocols additional to the 1949 Geneva Conventions, leads 

SCHINDLER to conclude that the second option is the one applicable to internationalised 

(non-international) armed conflicts.1280 Of course, in an internationalised armed conflict, 

international humanitarian law for international armed conflicts also applies to the 

relationship between the lawful government and the insurgents, if the lawful government 

grants them recognition of belligerency.1281 This approach, which distinguishes the 

international and the non-international relationships within a single internationalised 

(non-international) armed conflict, is known as 'mixed approach' or 'theory of 

pairings'.1282 

 

In the Case concerning Military and Paramilitary Activities in and against Nicaragua, 

the ICJ followed the 'theory of pairings'. The ICJ considered that the acts committed by 

the contras against Nicaragua were subject to the law applicable to non-international 

armed conflicts, whereas the acts carried out by the US in support of the contras against 

Nicaragua (thus, actually the same armed conflict) were subject to the law applicable to 

international armed conflicts.1283 

 

                                                 
1279 Dietrich Schindler, 'International Humanitarian Law and Internationalized Internal Armed Conflicts' 
(1982) 256-257. 
1280 ibid 257-258. 
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This contrasts with the practice of international criminal tribunals.1284 The ICTY case law 

has not applied the 'theory of pairings', but has adopted a 'global approach'1285 regarding 

internationalised non-international armed conflicts. Thus, the ICTY considers that once 

the armed conflict is internationalised, via direct or indirect intervention, the legal 

framework corresponding to this sort of armed conflicts is applicable to all the accused 

for crimes committed annexed to such armed conflict, either insurgents or foreign troops. 

Therefore, in case of internationalised non-international armed conflicts, the legal 

framework for international armed conflicts applies also to non-state actors, by 

subsuming their conduct in article 2 of the ICTY Statute. 

 

For example, in Tadić, the ICTY Appeals Chamber agreed that the relevant armed conflict 

until 19 May 1992 was international in character, taking place between Bosnia and 

Herzegovina and the Federal Republic of Yugoslavia (Serbia and Montenegro) 

(hereinafter 'FRY'), since the Yugoslav People’s Army (hereinafter 'JNA') formally 

withdrew from Bosnia and Herzegovina on 19 May 1992. After 19 May 1992, the nature 

of the armed conflict in Bosnia and Herzegovina between the Bosnian Serbs and the 

central authorities of Bosnia and Herzegovina was also classified as an international 

armed conflict, due to the fact that the Army of the Serbian Republic of Bosnia and 

Herzegovina (hereinafter 'VRS') acted under the overall control of, and thus on behalf of, 

the FRY or the Army of the FRY (hereinafter 'VJ'). Accordingly, the requirement set out 

in article 2 of the ICTY Statute for the grave breaches provisions to apply, namely that 

the armed conflict be international, was fulfilled. Hence, the ICTY Appeals Chamber 

found the accused, who was a member of the Bosnian Serb forces, and resident of the 

Republic of Bosnia and Herzegovina of Serb ethnicity at the time of the prosecuted 

crimes, guilty of grave breaches of the 1949 Geneva Conventions in application of article 

2 of the ICTY Statute.1286 

                                                 
1284 See Eve La Haye, War crimes in international armed conflicts (2008) 19 (La Haye criticised the 
application of the 'theory of pairings' and celebrates that the ICTY rejected it). 
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Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoj Petković, Valentin Ćorić and Berislav Pusić 
(Judgement Volume 3 of 6) IT-04-74-T (29 May 2013) paras 514-624 (the defendants were members of 
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The ICC has also followed this approach. In Lubanga, Trial Chamber 1 did not follow the 

'theory of pairings', but the 'global approach'. The investigated conduct occurred in DRC 

between September 2002 and 13 August 2003 and was linked to the armed conflict 

between the UPC/FPLC (where the accused played a role) and other non-state armed 

groups. Trial Chamber 1 considered that there was no evidence of direct or indirect 

intervention by Uganda, Rwanda or DRC in the relevant armed conflict, which could have 

transformed it into an international armed conflict. Trial Chamber 1 found evidence of 

direct intervention by Uganda, but not related to that relevant armed conflict (to which 

the UPC/FPLC was a party), but only related to another armed conflict between Uganda 

and DRC. Thus, the investigated conduct was committed within a non-international 

armed conflict, which co-existed with an international armed conflict between Uganda 

                                                 
HVO and their conduct was also subsumed in art 2, since the relevant armed conflict was also the one 
between the HVO and the Government of Bosnia and Herzegovina, which was deemed international due 
to the direct intervention of the armed forces of the Croatian Government (hereinafter 'HV') and the overall 
control of Croatia over the HVO); Prosecutor v Radoslav Brđanin (Judgement) IT-99-36-T (1 September 
2004) paras 144-156 (the defendant was member of the Bosnian Serb armed forces and his conduct was 
also subsumed in art 2, since the relevant armed conflict was international, as argued in Tadić); Prosecutor 
v Tihomir Blaškić (Judgement) IT-95-14-T (3 March 2000) paras 94-151 (the defendant was a commander 
of the HVO and his conduct was subsumed in art 2, since the relevant armed conflict was deemed 
international, as argued eg in Prlić et al); Prosecutor v Zejnil Delalić, Zdravko Mucić, aka 'Pavo', Hazim 
Delić, and Esad Landžo, aka 'Zenga' (Judgement) IT-96-21-A (20 February 2001) paras 5-106 (the 
defendants were commanders or workers of the Čelebići prison camp, which had been established by 
Bosnian Muslim and Bosnian Croat forces, and their conduct was also subsumed in art 2, due to the 
internationalisation of the relevant armed conflict, as argued in Tadić, and due to considering that the 
Bosnian Serb victims detained in the camp were in the hands of a party to the conflict, Bosnia and 
Herzegovina, of which they were not nationals); Prosecutor v Dario Kordić and Mario Čerkez (Judgement) 
IT-95-14/2-A (17 December 2004) paras 295-378 (the defendants were Bosnian Croats, the vice-president 
of the Croatian Community of Herceg-Bosna or later Croatian Republic of Herceg Bosna and a commander 
of HVO, respectively, and their conduct was subsumed in art 2, since the relevant armed conflict was 
deemed international, not because of direct intervention of Croatia, but because the HVO acted under the 
overall control of Croatia at the relevant time); Prosecutor v Mladen Naletilić, aka 'Tuta', and Vinko 
Martinović, aka 'Štela' (Judgement) IT-98-34-T (31 March 2003) paras 176ff (the defendants were Bosnian 
Croats and their conduct was subsumed in art 2, due to the international character of the armed conflict, as 
argued in Prlić et al). 
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and DRC.1287 The same reasoning has been followed, for instance, in Katanga1288 and 

Bemba.1289 

 

Thus, admitting that several armed conflicts may co-exist in the same territory during the 

same period of time, and that each of these armed conflicts may be of a distinct nature, 

the ICC and the ICTY indicate that the way to proceed, firstly, is to identify the armed 

conflict in the context of which the conduct investigated took place, and, secondly, to 

analyse the nature of that armed conflict, before proceeding to subsume the conduct 

investigated in the relevant provision on war crimes. 

 

If the 'theory of pairings' applied to the cases under consideration, international law for 

international armed conflicts would apply to the aerial bombardments performed by the 

Italian military, whereas the extrajudicial execution of prisoners attributed to the lawful 

Government and the enforced disappearance of civilians attributed to the rebel forces 

would be subject to the legal framework that applied at the time to non-international 

armed conflicts, unless it was deemed that a recognition of belligerency was granted by 

the lawful Government via the proclamation of blockades. In the case of admitting that 

there was a tacit recognition of belligerency, international law that applied at the time to 

international armed conflicts would also apply to these cases of extrajudicial execution 

and enforced disappearance. 

 

Otherwise, it would be necessary to explore whether the customary international law of 

the time prescribed obligations similar to those in common article 3, the serious violation 

of which entailed the commission of war crimes. However, in the 1930s, the individual 

criminal liability for violations of international humanitarian law was only applicable to 

                                                 
1287 Position of the Trial Chamber I reflected above all in Prosecutor v Thomas Lubanga Dyilo (Judgement 
pursuant to Article 74 of the Statute) ICC-01/04-01/06 (14 March 2012) paras 561-567. In contrast, see Kai 
Ambos, Treatise on International Criminal Law, vol 2 (2014) 135 (Ambos interpreted that in Lubanga the 
Trial Chamber upheld the 'theory of pairings'); Knut Dörmann, 'Article 8. War crimes. Part II. Analysis and 
interpretation of elements' in Otto Triffterer and Kai Ambos (eds), Rome Statute of the International 
Criminal Court. A Commentary (3rd edn, Beck/Hart 2016) para 59 (when interpreting art 8 of the ICC 
Statute, Dörmann also holds that, in case of direct intervention, the 'theory of pairings' applies, 
distinguishing thus two bilateral relationships). On 'mixed armed conflicts', see Gerhard Werle and Florian 
Jessberger, Principles of international criminal law (2014) para 1104-1105.  
1288 See Prosecutor v Germain Katanga (Judgement pursuant to article 74 of the Statute) ICC-01/04-01/07 
(7 March 2014) paras 1168ff, especially paras 1226-1229. 
1289 See Prosecutor v Jean-Pierre Bemba Gombo (Judgement pursuant to Article 74 of the Statute) ICC-
01/05-01/08 (21 March 2016) paras 129, 131. 
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cases of war, ie international armed conflicts. According to COTTIER, until the early 

1990s, international law did not provide any individual criminal liability for war crimes 

committed in non-international armed conflicts, and it was with the adoption of the ICC 

Statute, that the understanding that individual criminal liability for war crimes committed 

in non-international armed conflicts is prescribed under customary international law 

became consolidated.1290 

 

In contrast, following the 'global approach', as international criminal tribunals do, would 

mean that the three cases under consideration would be subject to international law for 

international armed conflicts in force at the time.  

 

The following section only explores a qualification of the conduct in accordance with 

international law of international armed conflict. 

 

6.4. War crimes 

 

At the time of the 1936-1939 internationalised non-international armed conflict in Spain, 

it was already understood that certain violations of international humanitarian law 

entailed criminal liability under international law. These criminalised violations of 

international humanitarian law were known as war crimes.1291 It was admitted that a 

belligerent party was entitled to prosecute and punish war crimes committed by its own 

troops, or by enemy troops, if the alleged offenders fell into its hands. Numerous 

precedents prior to 1936 that indicate that states had the right to prosecute and punish 

individuals for certain violations of international humanitarian law have been provided in 

section 5.5.3.1., when discussing whether the common article to the 1949 Geneva 

Conventions on penal sanctions was declaratory of a pre-existing custom.1292 These 

                                                 
1290 See Michael Cottier, 'Article 8. War crimes. Part I: Introduction/general remarks' (2016) para 15.  
1291 For a definition of 'war crime', see L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 
2 (1935) paras 251-252, at 453 fn 1; Hersch Lauterpacht, 'The law of nations and the punishment of war 
crimes' (1944) 79-80; Jean-Marie Henckaerts, Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann 
and Baptiste Rolle, Customary International Humanitarian Law, vol 1 (2005) 568-573; Antonio Cassese, 
Paola Gaeta, Laurel Baig, Mary Fan, Christopher Gosnell, Alex Whiting, Cassese's international criminal 
law (2013) 63, 65-66; Gerhard Werle and Florian Jessberger, Principles of international criminal law 
(2014) paras 1029-1030, 1059-1063, 1065; Kai Ambos, Treatise on International Criminal Law, vol 2 
(2014) 117; Michael Cottier, 'Article 8. War crimes. Part I: Introduction/general remarks' (2016) 304-305, 
304 fn 1. 
1292 On the recognition of criminal liability for violations of international humanitarian law prior to 1949, 
see ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the 
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precedents may indicate that individual criminal liability for the violation of certain norms 

of international humanitarian law was part of customary international law before 1936.1293 

 

Thus, the discussion of this section focuses on whether the particular acts under 

consideration (bombardments of towns; extrajudicial execution of prisoners of war and 

civilian prisoners; and enforced disappearance of civilians) could be subsumed in the 

category of war crimes under international law in 1936-1939.  

 

For the purpose of this study, it is assumed that these acts were committed in the context 

of the 1936-1939 armed conflict and were linked or connected with that armed conflict, 

the perpetrators allegedly having acted in pursuit of the military compaign, although this 

would obviously be dependant on the evidence provided within hypothetical criminal 

proceedings.1294 

 

6.4.1. Aerial bombardments directed at civilians by the Italian military 

 

                                                 
Condition of the Wounded and Sick in Armed Forces in the Field (2016) paras 2823-2829; ICRC, 
Commentary on the Second Geneva Convention: Convention (II) for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (2017) paras 2933-2939; Jean de 
Preux et al, Geneva Convention Relative to the Treatment of Prisoners of War: Commentary (ICRC 1960) 
617-618; Oscar Uhler, Henri Coursier et al, Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War: Commentary (ICRC 1958) 583-584; L Oppenheim and H Lauterpacht, 
International Law. A Treatise, vol 2 (1935) paras 251ff; Hersch Lauterpacht, 'The law of nations and the 
punishment of war crimes' (1944) 60-68, 60 fn 1; Hans-Heinrich Jescheck, Die Verantwortlichkeit der 
Staatsorgane nach Völkerstrafrecht. Eine Studie zu den Nürnberger Prozessen (1952) 35-182; Susanne 
Jung, Die Rechtsprobleme der Nürnberger Prozesse: dargestellt am Verfahren gegen Freidrich Flick 
(1992) 139-149; Jean-Marie Henckaerts, Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann and 
Baptiste Rolle, Customary International Humanitarian Law, vol 1 (2005) 551-552; UK Ministry of 
Defence, The manual of the law of armed conflict (2004) at 12-13, 423-424; Christian Tomuschat, 'The 
Legacy of Nuremberg' (2006) 830-831, 834; Matthew Lippman, 'Nuremberg: Forty-Five Years Later' 
(2008); Steven R Ratner, Jason S Abrams, and James L Bischoff, Accountability for Human Rights 
Atrocities in International Law. Beyond the Nuremberg Legacy (2009) 83; M Cherif Bassiouni, Crimes 
against humanity: historical evolution and contemporary application (2011) 653-657; Antonio Cassese, 
Paola Gaeta, Laurel Baig, Mary Fan, Christopher Gosnell, Alex Whiting, Cassese's international criminal 
law (2013) 63-65; Kai Ambos, Treatise on International Criminal Law, vol 1 (2013) 1-9; Gerhard Werle 
and Florian Jessberger, Principles of international criminal law (2014) paras 6-39, 1052-1057; Michael 
Cottier, 'Article 8. War crimes. Part I: Introduction/general remarks' (2016) 307.  
1293 See George A Finch, 'The Nuremberg Trial and International Law' (1947) 20-22; M Cherif Bassiouni, 
Crimes against humanity: historical evolution and contemporary application (2011) 651-657. 
1294 On the nexus requirement or 'functional relationship' between the prosecuted conduct and the armed 
conflict, see Antonio Cassese, International criminal law (2008) 82-83; Gerhard Werle and Florian 
Jessberger, Principles of international criminal law (2014) paras 1109-1115; Kai Ambos, Treatise on 
International Criminal Law, vol 2 (2014) 141-143; Michael Cottier, 'Article 8. War crimes. Part I: 
Introduction/general remarks' (2016) paras 37-42. 
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In the first place, it is necessary to establish whether the bombardments examined 

constituted a violation of a specific rule of international humanitarian law applicable in 

the 1936-1939 armed conflict in Spain.1295 

 

According to the criminal complaint filed in the 1937-1939 aerial bombardments against 

Barcelona case,1296 the proceeding focused on the aerial bombardments that occurred 

from 13 February 1937 to 29 January 1939 in Catalonia, above all on Barcelona, and 

perpetrated mostly by the Italian military. These bombardments caused a minimum of 

4,736 deaths and an unknown amount of wounded in at least 143 municipalities. In 

Barcelona, 1,808 buildings were also affected. Most of the bombardments in Catalonia 

did not occur on the front line. The complaint admits that in some cases, the 

bombardments occurred in areas with military objectives. In this regard, a witness quoted 

explains that his father died because of a bombardment on Barcelona of 19 January 1938, 

while he was working in a garden located between the tracks of the railway, close to the 

harbour of Barcelona. However, many of the bombardments allegedly targeted the 

civilian population. The plaintiff provides a telegram of 14 December 1937 as evidence, 

sent by the Italian Foreign Ministry to the commander of the Italian troops operating in 

Spain that ordered: 'The Baleric Islands Aviation [Italian military] will be reinforced and 

will have the duty to terrorise the Red rearguard and especially urban centres'.1297 Another 

witness quoted explains that on 1 October 1937, while she was at school in the 

neighbourhood of Barceloneta, a bomb fell directly on the school and the planes machine-

gunned children. On 30 January 1938, the Italian bombarded the old town of Barcelona 

and, following the technique of 'saturation', a second bombardment took place in the same 

morning on the civilians and medical emergency workers that were assisting the 

survivors, resulting in 143 deaths, including more than forty children. The same bombing 

technique of 'saturation' was implemented on 16, 17 and 18 March 1938, when Barcelona 

was bombed for 41 hours, causing at least 670 deaths and leaving 1,200 wounded. The 

intention of the Italian military would be reflected in a telegram sent on 16 March 1938 

                                                 
1295 See Michael Cottier, 'Article 8. War crimes. Part I: Introduction/general remarks' (2016) paras 1-3 
(according to the definition of 'war crimes' of Cottier, for a conduct to amount to a war crime, it is necessary 
to ascertain that it constitutes a 'violation of a specific rule of IHL' and that it is 'criminalized under 
international law'.) 
1296 See Altraitalia's complaint. 
1297 Quote in ibid 3 (author's translation).  
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by the Italian Government to Velardi, ordering to 'start violent action on Barcelona from 

tonight with diluted hammering over time'.1298 

 

In the 1937 aerial bombardments against Durango case, the facts that make up the 

subject-matter of the criminal complaint are three bombardments on 31 March 1937 and 

2 and 4 April 1937 in the city that caused 336 civilian deaths and an undetermined amount 

of wounded, perpetrated by the Italian military. The plaintiff asserts that Durango was not 

in the front line and that the bombardments targeted civilians.1299  

 

The report of the Commission of Investigation constituted by the UK Government to 

investigate into several cases of aerial bombing in Spain confirms that some bombings 

were deliberate attacks on civilian areas. For instance, in the bombing of Barcelona of 19 

August 1938, a formation of aircraft of the first raid and the second and third raids 

attacked the port. However, the second formation of aircraft of the first raid dropped 

bombs on the old town of Barcelona, with resulting casualties of twenty-four killed and 

eighty wounded. The Commission concluded that the attack was '[a] deliberate attack on 

a civilian area of a city; or [a] very badly aimed attack on the port area conducted by an 

unskilled squadron.' The Commission confirmed that no military objectives were located 

in the area. The Commission reported that Barcelona at that time had and employed 

searchlights, anti-aircraft guns, and fighter aircraft for its defence.1300 

 

This sort of aerial bombardment might have breached several norms of customary 

international law that derive from the principle of distinction in international 

humanitarian law. The intentional bombing directed against civilians would mainly 

concern the distinction between civilians and combatants, the distinction between civilian 

objects and military objectives, and the prohibition of indiscriminate attacks.  

 

The customary rule that '[t]he parties to the conflict must at all times distinguish between 

civilians and combatants. Attacks may only be directed against combatants. Attacks must 

                                                 
1298 Quote in ibid 4 (author's translation).  
1299 Mayte Piulachs, 'Durango segueix Barcelona i presenta una querella contra l'aviación italiana de 
Mussolini' (2017); EFE, 'Admitida la querella contra los aviadores italianos que bombardearon Durango' 
(2017); Aitor Guenaga, 'Durango presente la primera querella por el bombardeo fascista de 1937 en busca 
de "justicia y reparación"' (2017). 
1300 'Reports of the Commission for the Investigation of Air Bombardments in Spain', Doc A.III/4.1938 
(1938) League of Nations Official Journal Spec Supp 186, 38-44 (Annex 130). 
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not be directed against civilians'1301 is reflected in the following instruments or statements 

prior to 1936-1939: (i) articles 15 and 22 of the 1863 Lieber Code; (ii) the preamble of 

the 1868 Saint Petersburg Declaration;1302 (iii) article 1 of the 1880 Oxford Manual;1303 

(iv) article 25 of the 1907 Hague Regulations; (v) article 24(2) of the 1923 Hague Rules 

of Air Warfare;1304 (vi) article 1 of the 1938 Draft Convention for the Protection of 

Civilian Populations against New Engines of War;1305 (vii) 1938 statement by UK Prime 

Minister Chamberlain at the House of Commons, stating that 'it is against international 

law to bomb civilians as such and to make deliberate attacks upon civilian 

populations';1306 (viii) letter from US President Roosevelt to the Governments of France, 

Germany, Italy, Poland and the UK of 1 September 1939, asking 'every government which 

may be engaged in hostilities publicly to affirm its determination that its armed forces 

shall in no event, and under no circumstances, undertake the bombardment from the air 

of civilian populations'.1307 

 

The customary rule that '[t]he parties to the conflict must at all times distinguish between 

civilian objects and military objectives. Attacks may only be directed against military 

objectives. Attacks must not be directed against civilian objects'1308 was reflected prior to 

1936-1939, according to the ICRC, in article 2 of the 1907 Ninth Hague Convention1309 

and article 24(1) of the 1923 Hague Rules of Air Warfare.1310 Proportional incidental 

                                                 
1301 Jean-Marie Henckaerts, Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann and Baptiste Rolle, 
Customary International Humanitarian Law, vol 1 (2005) 3. 
1302 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles under 400 Grammes Weight 
(adopted 11 December 1868, entered into force 11 December 1868) <https://ihl-
databases.icrc.org/ihl/full/declaration1868> accessed 3 December 2019 (hereinafter '1868 Saint Petersburg 
Declaration'). 
1303 Institut de Droit International, 'Manuel des lois de la guerre sur terre' (Session d'Oxford, adopted 9 
September 1880) (hereinafter '1880 Oxford Manual').  
1304 Hague Rules of Air Warfare (adopted February 1923, never entered into force) 
<www.peacepalacelibrary.nl/ebooks/files/TheHagueRulesofAirWarfare.pdf> accessed 3 December 2019.  
1305 International Law Association, 'Draft Convention for the Protection of Civilian Populations against 
New Engines of War' (40th Session, adopted 2 September 1938). 
1306 Assembly of the League of Nations Third Committee (19th Session) Minutes of the Third Committee, 
Second Meeting (14 September 1938) (1938) League of Nations Official Journal Spec Supp 186, 15. 
1307 Quoted in ICRC, 'Customary IHL - Practice Relating to Rule 1. The Principle of Distinction between 
Civilians and Combatants'. 
1308 Jean-Marie Henckaerts, Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann and Baptiste Rolle, 
Customary International Humanitarian Law, vol 1 (2005) 25, 29. See ibid 29 and 32, for a definition of 
'military objectives' and examples thereof. 
1309 Convention (IX) concerning Bombardment by Naval Forces in Time of War (adopted 18 October 1907, 
entered into force 26 January 1910) <https://ihl-databases.icrc.org/ihl/INTRO/220?OpenDocument> 
accessed 31 May 2019 (hereinafter '1907 Ninth Hague Convention') art 2. 
1310 ICRC, 'Customary IHL - Practice Relating to Rule 7. The Principle of Distinction between Civilian 
Objects and Military Objectives'.  

https://ihl-databases.icrc.org/ihl/full/declaration1868
https://ihl-databases.icrc.org/ihl/full/declaration1868
http://www.peacepalacelibrary.nl/ebooks/files/TheHagueRulesofAirWarfare.pdf
https://ihl-databases.icrc.org/ihl/INTRO/220?OpenDocument
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damage on civilians or civilian objects found in or close to military objectives was not 

prohibited.1311  

 

Finally, the customary prohibition of indiscriminate attacks, these being defined as 'those 

(…) which are not directed at a specific military objective'1312 was reflected prior to 1936-

1939, according to the ICRC, in articles 3 and 5(2) of the 1938 Draft Convention for the 

Protection of Civilian Populations against New Engines of War.1313 

 

The mentioned aspects of the principle of distinction were clearly reflected in the 

resolution unanimously adopted by the Assembly of the League of Nations on 30 

September 1938, based on the draft unanimously adopted by the Third Committee on the 

'Reduction and Limitation of Armaments and Protection of Civilian Populations against 

Bombing from the Air in Case of War'. This question was introduced in the agenda of the 

Assembly at the request of the Spanish delegation in light of the bombings occurring in 

Spain. The resolution of 30 September 1938 stated as follows: 

 
'The Assembly,  

Considering that (…) the bombing of civilian populations (…), for which there is no 

military necessity and which, as experience shows, only causes needless suffering, is 

condemned under the recognised principles of international law; 

Considering, further, that, though this principle ought to be respected by all States and does 

not require further reaffirmation, it urgently needs to be made the subject of regulations 

specially adapted to air warfare (…) 

I. Recognises the following principles as a necessary basis for any subsequent regulations:  

(1) The intentional bombing of civilian populations is illegal;  

(2) Objectives aimed at from the air must be legitimate military objectives and must 

be identifiable; 

                                                 
1311 Jean-Marie Henckaerts, Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann and Baptiste Rolle, 
Customary International Humanitarian Law, vol 1 (2005) 31-32; Gerhard Werle and Florian Jessberger, 
Principles of international criminal law (2014) para 1281. 
1312 Jean-Marie Henckaerts, Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann and Baptiste Rolle, 
Customary International Humanitarian Law, vol 1 (2005) 37, 40. 
1313 International Law Association, 'Draft Convention for the Protection of Civilian Populations Against 
New Engines of War' (40th Session, adopted 2 September 1938). 
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(3) Any attack on legitimate military objectives must be carried out in such a way that 

civilian populations in the neighbourhood are not bombed through negligence'.1314  

 

The Chairman of the Third Committee, when presenting an aide-mémoire on the state of 

the law, quoted statements by representatives of several governments that condemned the 

intentional bombing of civilian populations from the air.1315 The state representatives 

participating in the discussion preceeding the adoption of this resolution at the Third 

Committee held different proposals, but were unanimous in condemning the intentional 

aerial bombing of civilians.1316 The eloquent statement by the representative of Greece 

presented the prohibition of intentional bombing of civilians as based on 'a very old 

custom created by the earliest use of artillery (…) [which condemned] useless actions.'1317  

The representative of China expressly referred to the fact that this type of attack implied 

'a total disregard for the principle of distinguishing between combatants and non-

combatants- a principle the fundamental nature of which had been underlined at the 

1922/23 Hague Conference'.1318 As mentioned above, the 1923 Hague Rules of Air 

Warfare, which may be regarded as reflecting 'general principles and customary rules',1319 

provide the same limitations to aerial bombardment.1320 

 

That the principle of distinction and the referred rules, aimed at the protection of the 

civilian population and civilian objects vis-à-vis combatants and military objectives, were 

already customary in 1936-1939 is certainly due to its condition as 'cardinal principle' of 

                                                 
1314 Assembly of the League of Nations Res 'Protection of Civilian Populations against Bombing from the 
Air in Case of War' (30 September 1938) Doc A.69.1938.IX (1938) League of Nations Official Journal 
Spec Supp 183, 96, 135-136. Emphasis added. 
1315 For the presentation of the aide-mémoire, see Assembly of the League of Nations Third Committee 
(19th Session) Minutes of the Third Committee, Second Meeting (14 September 1938) (1938) League of 
Nations Official Journal Spec Supp 186, 11-15. 
1316 See Assembly of the League of Nations Third Committee (19th Session) Minutes of the Third 
Committee, Third-Fifth Meetings (17-22 September 1938) (1938) League of Nations Official Journal Spec 
Supp 186, 18-31. 
1317 Assembly of the League of Nations Third Committee (19th Session) Minutes of the Third Committee, 
Fourth Meeting (20 September 1938) (1938) League of Nations Official Journal Spec Supp 186, 24-25. 
1318 Assembly of the League of Nations Third Committee (19th Session) Minutes of the Third Committee, 
Fourth Meeting (20 September 1938) (1938) League of Nations Official Journal Spec Supp 186, 21. 
1319 UK Ministry of Defence, The manual of the law of armed conflict (2004) para 26.3. 
1320 See 1923 Hague Rules of Air Warfare, arts 22, 24. 
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international humanitarian law.1321 It has been defined as 'one of the oldest, most basic 

laws of war' that since the nineteenth century is part of customary international law.1322 

 

Beyond the applicable customary rules referred to, in order to identify a treaty-based norm 

to be applied to the aerial bombardments under consideration, it is to be noted, as 

expressly acknowledged by the Chairman of the Third Committee, that international law 

on the aerial bombing of civilian populations was then 'in an unsatisfactory state'.1323 

However, the Chairman, when presenting the aide-mémoire, and most state 

representatives during the corresponding discussion at the Third Committee, subsumed 

the aerial attacks directed at civilians in article 25 of the 1907 Hague Regulations. 

Mention was also made to other treaty-based norms that are not relevant for the cases 

under consideration, as they refer to the prohibition of the use of asphyxiating, poisonous 

or other gases, and of analogous liquids, materials or devices.1324 

 

However, the cases under consideration do not fall within the scope of application of 

article 25 of the 1907 Hague Regulations. The prohibition of bombardment of article 25 

applies to 'towns, villages, dwellings, or buildings' that are located at the front line, as 

long as they are militarily 'undefended'. Article 25 is not applicable to bombing directed 

at the rearguard. 'Undefended' or 'open town' means any locality with no means of 

defence, which the enemy may occupy without resistance. Protocol I has defined non-

defended localities in article 59(2).1325 

 

                                                 
1321 See Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 para 
78. See Jean Pictet, 'La protection juridique de la population civile en temps de guerre' (1939) 458; Jean 
Pictet, 'La protection juridique de la population civile en temps de guerre' (1939) 268-274. In 1939, Pictet 
regarded it as a 'key principle' of international humanitarian law that was part of costumary international 
humanitarian law. 
1322 Gerhard Werle and Florian Jessberger, Principles of international criminal law (2014) para 1279. 
1323 Assembly of the League of Nations Third Committee (19th Session) Minutes of the Third Committee, 
Second Meeting (14 September 1938) (1938) League of Nations Official Journal Spec Supp 186, 11. See 
also, for the same opinion by the UK representative, Assembly of the League of Nations Third Committee 
(19th Session) Minutes of the Third Committee, Fourth Meeting (20 September 1938) (1938) League of 
Nations Official Journal Spec Supp 186, 20. See also UK Ministry of Defence, The manual of the law of 
armed conflict (2004) para 28.1. 
1324 See Assembly of the League of Nations Third Committee (19th Session) Minutes of the Third 
Committee, Second Meeting (14 September 1938) (1938) League of Nations Official Journal Spec Supp 
186, 11-15, 22-25. 
1325 Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of 
victims of international armed conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 
1978) 1125 UNTS 3 (hereinafter 'Protocol 1') art 59(2). 
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The prohibition of bombardment of undefended localities or buildings is thus based on 

the lack of military necessity. This prohibition was conceived at a time when the rearguard 

was safe from attack, due to a lack of combat aviation, and solely the front line was 

exposed to attacks by the army of land. In contrast, 'towns, villages, dwellings, or 

buildings' in the rearguard do not fall within this definition, because the enemy still has 

to fight to gain access to them, and thus the prohibition of useless attacks does not 

apply.1326 The obligation to warn the authorities before commencing a bombardment of 

article 26 of the 1907 Hague Regulations is also not applicable to attacks in the rearguard, 

given that without the surprise factor, the other party could prepare its defence and thus 

the success of the operation would be compromised. 

 

As a result, if any bombardment was conducted in the front line and the concerned 

municipality met the definition of undefended, articles 25-27 of the 1907 Hague 

Regulations -which would apply as customary law-,1327 or the essentially identical articles 

25-27 of the 1899 Hague Regulations,1328 would apply, with the bombardment being 

prohibited. However, at least for the case of Barcelona, it does not seem that it could be 

regarded as an undefended town, in light of the means of defence that existed there (eg 

searchlights, anti-aircraft guns, and fighter aircraft). 

 

The IMT in its judgment, and the corresponding indictment, subsumed in article 46 of the 

1907 Hague Regulations the fact that '[t]he defendants wantonly destroyed cities, towns, 

and villages and committed other acts of devastation without military justification or 

necessity'.1329 The judgment does not devote any part to dealing expressly with 

                                                 
1326 See UK Ministry of Defence, The manual of the law of armed conflict (2004) para 15.25.1; Gerhard 
Werle and Florian Jeßberger, Principles of International Criminal Law (2014) para 1335; Kai Ambos, 
Treatise on International Criminal Law, vol 2 (2014) 175. 
1327 See The United States of America, The French Republic, The United Kingdon of Great Britain and 
Northern Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al 
(Judgement, 1 October 1946) in Trial of the Major War Criminals before the International Military 
Tribunal, vol 1 (International Military Tribunal Nuremberg 1947) 253-254; International Military Tribunal 
for the Far East, 'Judgement of 4 November 1948' in John Pritchard and Sonia M Zaide et al (eds), The 
Tokyo War Crimes Trial, vol 22 (Garland 1981) 48,491; United States of America v Wilhelm von Leeb et 
al (Judgement) Case no 12 (27 October 1948) in Trials of War Criminals before the Nuernberg Military 
Tribunals under Control Council Law no 10, vol XI (United States Government Printing Office 1950) 532-
533, considering that, by 1939, the 1907 Hague Regulations was 'declaratory of the laws and customs of 
war'. 
1328 In the 1936-1938 armed conflict, not all the belligerents were parties to the 1907 Fourth Hague 
Convention. As per its arts 2 and 4, the 1899 Second Hague Convention would become applicable, since it 
had been ratified by Germany, Portugal, Italy and Spain. 
1329 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Indictment, as 
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bombardments directed at civilians and their imputation to specific defendants. It is only 

mentioned that Alfred Jodl ordered the evacuation of civilians in northern Norway and 

the burning of their homes, resulting in the damage of 30,000 houses. The defendant also 

signed an order, warning that Leningrad and Moscow would be completely destroyed.1330 

In Einsatzgruppen, the United States Military Tribunal II-A also subsumed in article 46 

of the 1907 Hague Regulations, the killing of civilians and the destruction of villages, 

produced when the Einsatzkommandos entered towns in the territories occupied by the 

German armed forces.1331 In the High Command case, the United States Military Tribunal 

V subsumed in articles 43, 46, 47, 49, 50, 52, 53 of the 1907 Hague Regulations the acts 

concerning the killing and the ill-treatment of civilians within occupied territories and the 

spoliation and devastation of property therein (it included the destruction by the air force 

of towns found in the line of retreat, in territories that had been abandoned by Germany 

to the enemy, or after capitulation by the enemy.1332 In the Hostages case, the United 

States Military Tribunal V subsumed in articles 43, 46, 47, 50, and 23(h) of the 1907 

Hague Regulations the destruction of buildings in the occupied territories, as well as the 

killing of the inhabitants thereof, perpetrated in retaliation.1333 

 

Of course, the conduct of entering towns and intentionally killing civilians and destroying 

their homes of territories under the belligerent occupation of, or controlled by Germany 

is different from the bombardment of towns that causes civilian deaths. The provisions of 

the 1907 Hague Regulations mentioned apply to situations of belligerent occupation, 

                                                 
amended on 4 June 1946) in Trial of the Major War Criminals before the International Military Tribunal, 
vol 1 (International Military Tribunal Nuremberg 1947) 61. 
1330 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 324.  
1331 United States of America v Otto Ohlendorf et al (Indictment and Judgement) Case no 9 (25 July 1947 
and 8-9 April 1948, respectively) in Trials of War Criminals before the Nuernberg Military Tribunals under 
Control Council Law No. 10, vol IV (United States Government Printing Office 1949) 16-22, 415-433, 
435-439, 458-459. 
1332 United States of America v Wilhelm von Leeb et al (Judgement) Case no 12 (27 October 1948) in Trials 
of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol XI 
(United States Government Printing Office 1950) 539-540; United States of America v Wilhelm von Leeb 
et al (Indictment) Case no 12 (28 November 1947) in Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law no 10, vol X (United States Government Printing Office 
1951) 39-47. 
1333 United States of America v Wilhelm List et at (Indictment and Judgement) Case no 7 (10 May 1947 and 
19 February 1948, respectively) in Trials of War Criminals before the Nuernberg Military Tribunals under 
Control Council Law no 10, vol XI (United States Government Printing Office 1950) 769-772, 1239, 1256. 
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within the meaning of article 42ff. This difference was noted by the United States Military 

Tribunal II-A: 

 
'[T]here still is no parallelism between an act of legitimate warfare, namely the bombing of 

a city, with a concomitant loss of civilian life, and the premeditated killing of all members 

of certain categories of the civilian population in occupied territory. A city is bombed for 

tactical purposes; (...) In these operations it inevitably happens that nonmilitary persons are 

killed. (...) The bomb falls, it is aimed at the railroad yards, houses along the tracks are hit 

and many of their occupants killed. (...) the one and only purpose of the bombing is to effect 

the surrender of the bombed nation. The people of that nation, through their representatives, 

may surrender and, with the surrender, the bombing ceases, the killing is ended.'1334 

 

This paragraph indicates the principles that regulated a lawful act of aerial bombardment. 

To sum up, '[t]owns, villages, dwellings, or buildings' located in the front line and not 

undefended, or in the rearguard of one of the belligerents, were exposed to bombardment 

subject to the general limitations derived from international humanitarian law. Above all, 

the attack had to be directed at specific military objectives, in compliance eg of article 27 

of the 1907 Hague Regulations, with respect of proportionality and with the adoption of 

precautions.1335 Certainly, the evidence of an intentional aerial bombing of civilians 

would make the attack unlawful in accordance with the customary rules mentioned at the 

beginning.1336 

 

The next step consists of examining whether this violation of international humanitarian 

law had been criminalised under international law. No treaty-based norm is applicable 

and the analysis is circumscribed to customary international law. Thus, it must be proven 

by means of domestic or international case law that states actually prosecuted such 

violation as war crime, in the belief of complying with international law.1337 

 

                                                 
1334 United States of America v Otto Ohlendorf et al (Judgement) Case no 9 (8-9 April 1948) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, vol IV (US 
Government Printing Office 1949) 466. 
1335 See Jean Pictet, 'La protection juridique de la population civile en temps de guerre' (1939) 278-283; UK 
Ministry of Defence, The manual of the law of armed conflict (2004) para 15.25.1; Jean-Marie Henckaerts, 
Louise Doswald-Beck, Carolin Alvermann, Knut Dörmann and Baptiste Rolle, Customary International 
Humanitarian Law, vol 1 (2005) 122-126;. 
1336 See Jean Pictet, 'La protection juridique de la population civile en temps de guerre' (1939) 282-283. 
1337 Antonio Cassese, International criminal law (2008) 85. 
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The Commission on the Responsibility of the Authors of the War and on Enforcement of 

Penalties, which was created by the Preliminary Peace Conference, and was composed of 

representatives named from the United States of America, British Empire, France, Italy, 

Japan, Belgium, Greece, Poland, Roumania, and Serbia, in its Report of 29 March 1919, 

established that the '[d]eliberate bombardment of undefended places' entailed individual 

criminal liability under international law and that every belligerent had 'the power and 

authority to try the individuals alleged to be guilty' thereof.1338 The criminal nature of the 

intentional bombardment of civilian populations or civilian objects in defended places is 

not expressly recognised in the Report. However, that its perpetration also entails 

individual criminal liability derives, firstly, from the fact that the list of types of war 

crimes provided by the Commission was not exhaustive,1339 and, secondly, from the 

consideration by the Commission that the following violations of the laws and customs 

of war consisting of the killing or ill-treatment of civilians, and of the destruction of 

civilian property were criminal: '(1) Murders and massacres; systematic terrorism. (…) 

(3) Torture of civilians. (4) Deliberate starvation of civilians. (…) (18) Wanton 

devastation and destruction of property. (…) (20) Wanton destruction of religious, 

charitable, educational, and historic buildings and monuments.'1340 There was unanimity 

in the issue of acknowledging the criminality of the mentioned violations of international 

humanitarian law. The dissent of the US and Japanese representatives with regard to the 

prosecution of war crimes referred to other questions.1341 

 

The IMT Charter provided in article 6(b) that the 'murder, ill-treatment (...) of civilian 

population of or in occupied territory' and the 'wanton destruction of cities, towns or 

villages, or devastation not justified by military necessity' was regarded as included in the 

definition of war crimes within the jurisdiction of the IMT, with this definition not being 

exhaustive.  

 

                                                 
1338 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 'Report 
presented to the Preliminary Peace Conference' (1920) 14 (1/2) American Journal of International Law 95, 
113, 115, 121. 
1339 ibid 113, 115, 127. On the non-exhaustive character of the list, see Hersch Lauterpacht, 'The law of 
nations and the punishment of war crimes' (1944) 78. 
1340 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 'Report 
presented to the Preliminary Peace Conference' (1920) 14 (1/2) American Journal of International Law 95, 
113-115, 121. 
1341 ibid 128-129, 143-144, 152. 
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In count three of the indictment, on war crimes to be subsumed under article 6(b) of the 

IMT Charter, the prosecutors, acting on behalf of the US, France, UK, and the USSR, 

included the wanton destruction of towns and the commission of other acts of devastation 

not justified by military necessity, in some cases with the intentional killing of inhabitants, 

committed between 1 September 1939 and 8 May 1945.1342 According to the prosecution:  

 
'These acts violated Articles 46 and 50 of the Hague Regulations, 1907, the laws and 

customs of war, the general principles of criminal law as derived from the criminal laws of 

all civilized nations, the internal penal laws of the countries in which such crimes were 

committed, and Article 6 (b) of the Charter.'1343 

 

The IMT subsumed the wanton destruction of towns without military justification or 

necessity under the definition of war crimes of the IMT Charter.1344 The IMT regarded 

the IMT Charter as 'the expression of international law existing at the time of its 

creation'1345 and particularly, it confirmed that the ill-treatment of civilians in occupied 

territory, the killing of hostages and the wanton destruction of article 6(b) of the IMT 

Charter were 'merely declaratory of the existing laws of war as expressed by the Hague 

Convention, Article 46'.1346 As said above, article 46 was circumscribed to situations of 

belligerent occupation, but article 6(b) of the IMT Charter did not limit the definition of 

war crimes to this situation. Even if the judgment did not devote any part to expressly 

discuss about the subsumption of aerial bombardments directed at civilians in the enemy's 

rearguard in the definition of war crimes, the prosecution and punishment of the 

defendants for war crimes (particularly, Alfred Jodl, as mentioned above) constitutes 

evidence of the customary nature of the criminalisation of this type of war crime. 

 

                                                 
1342 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Indictment, as 
amended on 4 June 1946) in Trial of the Major War Criminals before the International Military Tribunal, 
vol 1 (International Military Tribunal Nuremberg 1947) 61-62. 
1343 ibid 61. 
1344 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 228. 
1345 ibid 218. See also ibid 253 (regarding specifically the definition of war crimes of art 6(b)). 
1346 ibid 232. 
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The IMTFE Charter defined 'convention war crimes' in its article 5(b) as ' violations of 

the laws or customs of war',1347 without providing any example, in contrast with the IMT 

Charter and the Control Council Law no 10 (hereinafter 'CCL 10').1348 

 

Out of the treaties cited by the IMTFE in its Judgment, only the 1907 Fourth Hague 

Convention would be relevant for the cases of bombardment against towns and the 

intentional attack on civilians. The IMTFE asserted that by this Convention, Japan agreed, 

among others:  

 
'(9) That in sieges and bombardments all necessary steps would be taken by her to spare 

buildings dedicated to religion, art, science and charitable purposes, historic monuments 

and hospitals and places where the sick and wounded are collected; (...) 

(11) That family honor and rights, the lives of persons, and private property, as well as 

religious convictions and practice would be respected by her during war.'1349 

 

Some defendants were convicted for war crimes due to the killing of thousands of 

civilians and the burning of buildings or entire villages by Japanese troops, from the 

moment they captured the town and during the time of occupation. In many cases, before 

the fall of the city, Chinese forces withdrew, and the occupation was of a defenseless city 

(eg the massacre of the inhabitants of Nanking).1350 

 

The CCL 10 was enacted by the Allied Control Council, which was formed by 

representatives of UK, France, USSR and the US and constituted the highest legislative 

authority for Germany, and aimed to serve as 'a uniform legal basis in Germany for the 

prosecution of war criminals and other similar offenders, other than those dealt with by 

the International Military Tribunal',1351 and was in practice the legal basis applied in the 

                                                 
1347 Charter of the International Miliary Tribunal for the Far East, General Order no 1, General 
Headquarters, Supreme Commander for the Allied Powers (19 January 1946) Treaties and Other 
International Acts Series no 1589, as amended by General Order no 20 (26 April 1946) (hereinafter 'IMTFE 
Charter') art 5(b). 
1348 Control Council Law no 10, of 20 December 1945, concerning 'Punishment of Persons Guilty of War 
Crimes, Crimes Against Peace and Against Humanity' in Telford Taylor, Final Report to the Secretary of 
the Army on the Nuernberg War Crimes Trials under Control Council Law No. 10 (United States 
Government Printing Office 1949) 250 (hereinafter 'CCL 10'). 
1349 International Military Tribunal for the Far East, 'Judgment of 4 November 1948' in John Pritchard and 
Sonia M Zaide et al (eds), The Tokyo War Crimes Trial, vol 22 (Garland 1981) 48,501-48,502. 
1350 ibid 49,601-49,607, 49,613-49,617, 49,636-49,638.  
1351 CCL 10, preamble. 
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US and French zones.1352 Not only article 2(1)(b) of the CCL 10 defined war crimes in 

essentially identical terms than article 6(b) of the IMT Charter, but also the United States 

Military Tribunals in the trials held pursuant to CCL 10 noted that the crime definitions 

therein were declaratory of existing international law of the time.1353 

 

In Einsatzgruppen, the United States Military Tribunal II-A considered that the conducts 

prosecute (killing of civilians and destruction of towns in the occupied and rear areas of 

Germany) constituted a war crime under customary international law: 
 

'[A]ll nations have held themselves bound to the rules or laws of war which came into being 

through common recognition and acknowledgment. Without exception these rules 

universally condemn the wanton killing of noncombatants. In the main, the defendants in 

this case are charged with murder. Certainly no one can claim with the slightest pretense at 

reasoning that there is any taint of ex post factoism in the law of murder.'1354 

 

In this regard, Military Tribunal II convicted the defendants in accordance with 

international humanitarian law, general international law, and the CCL 10.1355 

 

The High Command case is another example of prosecution of wanton destruction and 

devastation of property in the German occupied territory and the killing and ill-treatment 

of civilians therein. In the judgment, the United States Military Tribunal V assessed 

whether the evidence indicated that the intentional destruction and devastation was 'not 

justified by military necessity': 

 

                                                 
1352 Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials under 
Control Council Law No. 10 (United States Government Printing Office 1949) 7. 
1353 See United States of America v Wilhelm von Leeb et al (Judgement) Case no 12 (27 October 1948) in 
Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol 
XI (United States Government Printing Office 1950) 476-477; United States of America v Wilhelm List et 
at (Judgement) Case no 7 (19 February 1948) in Trials of War Criminals before the Nuernberg Military 
Tribunals under Control Council Law no 10, vol XI (United States Government Printing Office 1950) 
1238-1239; United States of America v Otto Ohlendorf et al (Judgement) Case no 9 (8-9 April 1948) in 
Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, vol 
IV (US Government Printing Office 1949) 458, 460 (particularly concerning the definition of war crimes). 
1354 United States of America v Otto Ohlendorf et al (Judgement) Case no 9 (8-9 April 1948) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, vol IV (US 
Government Printing Office 1949) 458-459. 
1355 United States of America v Otto Ohlendorf et al (Judgement) Case no 9 (8-9 April 1948) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, vol IV (US 
Government Printing Office 1949) 511. 
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'The devastation prohibited by the Hague Rules and the usages of war is that not warranted 

by military necessity. This rule is clear enough but the factual determination as to what 

constitutes military necessity is difficult. (...) What constitutes devastation beyond military 

necessity in these situations requires detailed proof of an operational and tactical nature.'1356 

 

The Hostages case is another example of prosecution of the destruction of buildings and 

part of villages in occupied territories, and the killing of civilians therein.1357 

 

OPPENHEIM/LAUTERPACHT, in the edition of 1935, when discussing about the 

'punishment of war crimes' listed among the 'more important violations that may occur', 

the '[a]erial bombardment for the sake of terrorising or attacking the civilian 

population.'1358 

 

Even if this source of evidence is far posterior to 1936-1939, note that in the 1996 Draft 

Code of Crimes against the Peace and Security of Mankind, the International Law 

Commission (hereinafter 'ILC') defined war crimes as follows: 

 
'Any of the following war crimes constitutes a crime against the peace and security of 

mankind when committed in a systematic manner or on a large scale: (...) 

(b) any of the following acts committed wilfully in violation of international humanitarian 

law and causing death or serious injury to body or health:  

(i) making the civilian population or individual civilians the object of attack;  

(ii) launching an indiscriminate attack affecting the civilian population or civilian 

objects in the knowledge that such attack will cause excessive loss of life, injury 

to civilians or damage to civilian objects; (...) 

(e) any of the following acts committed in violation of the laws or customs of war: (...) 

(ii) wanton destruction of cities, towns or villages, or devastation not justified by 

military necessity;  

                                                 
1356 United States of America v Wilhelm von Leeb et al (Judgement) Case no 12 (27 October 1948) in Trials 
of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol XI 
(United States Government Printing Office 1950) 541. 
1357 United States of America v Wilhelm List et at (Judgement) Case no 7 (19 February 1948) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol XI (United 
States Government Printing Office 1950) 1239, 1256. 
1358 L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1952) 455. See also Hersch 
Lauterpacht, 'The law of nations and the punishment of war crimes' (1944) 80 (Lauterpacht assumes that 
'indiscriminate bombardment of towns for the purpose of terrorizing the civilian population and the 
deliberate machine-gunning of civilian refugees are to be treated as war crimes'). 
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(iii) attack, or bombardment, by whatever means, of undefended towns, villages, 

dwellings or buildings or of demilitarized zones'1359 

 

The ILC justified the additional elements found in the chapeau of article 20 (systematic 

manner or large scale), because it belongs to the definition of the more serious 'crime 

against the peace and security of mankind'. The ILC noted that this chapeau did not apply 

in the case of the IMT Charter.1360 Concerning the specific types of crimes, the ILC 

established that article 20(b) was influenced by the grave breaches of Protocol I, whereas 

the types of conduct included in article 20(e) (which includes the conduct of 'wanton 

destruction (...) not justified by military necessity') reproduce serious violations of 

international humanitarian law embodied in the 1907 Hague Regulations.1361 

 

In conclusion, in the cases at hand (bombardment attacks on Barcelona and Durango), 

international law for international armed conflicts would apply, regardless of whether the 

'theory of pairings' or the 'global approach' were deemed applicable, given that they were 

performed by the Italian military. Given that the attacks occurred when Barcelona and 

Durango were not in the front line, for such aerial bombardments to constitute war crimes, 

it would be necessary to show: (i) that the bombings were not directed against specific 

military objectives; or (ii) that the bombings were directed at specific military objectives, 

but did not comply with the principle of proportionality, so that the damage to civilians 

or civilian objects was not proportional to the military advantage gained. 

 

6.4.2. Extrajudicial execution of prisoners of war and civilian prisoners 

 

The Paracuellos del Jarama case concerned the extrajudicial execution of thousands of 

prisoners (military personnel arrested for having participated in the coup d'état, as well 

as military personnel and civilians regarded as supportive of the rebellion) in November 

and December 1936, during their alleged evacuation from prisons in Madrid, as set up 

and organised by the authorities of the lawful Government (the Dirección General de 

Seguridad and the Junta de Defensa de Madrid), the executions having been perpetrated 

by militias that supported the lawful Government. 

                                                 
1359 'Draft Code of Crimes against the Peace and Security of Mankind' (1996) 2 (2) Yearbook of the 
International Law Commission 15, 53-54 UN Doc A/CN.4/SER.A/1996/Add.l (Part 2). 
1360 ibid 54. 
1361 ibid 55. 
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Among the customary rules on the treatment of civilians in the power of a party to the 

armed conflict that do not take active part in hostilities, and of persons that are hors de 

combat (this includes combatants fallen into the hands of the hostile party, and civilians 

detained on charges related to armed conflict), the conduct under examination may violate 

the customary obligation to humane treatment and the customary prohibition of murder.  

 

The customary rule that '[c]ivilians and persons hors de combat must be treated 

humanely'1362 is reflected in the following evidence prior to 1936-1939: (i) the obligation 

to treat prisoners of war with humanity that appears in articles 22 and 76 of the Lieber 

Code, article 23(3) of the 1874 Brussels Declaration,1363 articles 7 and 63 of the 1880 

Oxford Manual, article 4(2) of the 1899 Hague Regulations, articles 4-7 of the 1907 

Hague Regulations, and articles 2-4, and 6 of the 1929 Geneva Convention (on prisoners 

of war); and (ii) the obligation to treat civilians and persons hors de combat with humanity 

that appears in article 6 of the 1864 Geneva Convention,1364 and article 1 of the 1929 

Geneva Convention (on wounded and sick combatants). 

 

The customary rule that prohibits murder of civilians and persons hors de combat1365 is 

reflected, together with the instruments above-cited prohibiting direct attacks against 

civilians and indiscriminate attacks, in the following instruments prior to 1936-1939: (i) 

articles 23, 44, 56, 61, 71 and 148 of the Lieber Code; (ii) article 46 of the 1899 Hague 

Regulations; and (iii) articles 46 and 50 of the 1907 Hague Regulations.1366 

 

The IMT identified article 46 of the 1907 Hague Regulations as the legal basis for the 

prohibition of murder and ill-treatment of civilian populations of or in occupied 

territories, articles 4-7 of the 1907 Hague Regulations and articles 2-4, and 6, of the 1929 

                                                 
1362 Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law, 
vol 2, part 2 (2005) 306. For evidence of customary status, see also ICRC, 'Practice Relating to Rule 87. 
Humane Treatment'.  
1363 Project of an International Declaration concerning the Laws and Customs of War (adopted by the 
delegates of 15 European States 27 July 1874) (hereinafter '1874 Brussels Declaration'). 
1364 Convention for the Amelioration of the Condition of the Wounded in Armies in the Field (adopted 22 
August 1864, entered into force 22 June 1865) (hereinafter '1864 Geneva Convention'). 
1365 Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law, 
vol 2, part 2 (2005) 311. 
1366 For evidence of customary status, see Jean-Marie Henckaerts and Louise Doswald-Beck (eds), 
Customary International Humanitarian Law, vol 2, part 2 (2005) 311, 314; ICRC, 'Practice Relating to 
Rule 89. Violence to Life'.  
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Geneva Convention (on prisoners of war) as the legal basis for the prohibition of murder 

and ill-treatment of prisoners of war, and article 50 of the 1907 Hague Regulations as the 

legal basis for the prohibition of taking and killing hostages in occupied territories.1367  

 

The IMTFE also held that the norms of customary international law on the protection of 

prisoners of war and civilian internees during armed conflict were 'embodied' in the 1907 

Fourth Hague Convention and 'repeated' in the 1929 Geneva Convention (on prisoners of 

war). According to the IMTFE, customary international law provided that the capturing 

government had a '[r]esponsibility for the care of prisoners of war and of civilian 

internees', which included 'the duty of (…) maintenance' and 'the prevention of 

mistreatment'.1368  

 

In the cases of murdering and ill-treating civilians of or in occupied territory and prisoners 

of war during the Second World War that were prosecuted before domestic courts of the 

countries where the atrocities had occurred, the conducts were regarded as violations of 

articles 4-7, 23, 28, 43, 45, 46, 47, 50, or 52 of the 1907 Hague Regulations, or articles 1-

6, 9-10, or 31 of the 1929 Geneva Convention (on prisoners of war), or article 1-2 of the 

1929 Geneva Convention (on wounded and sick).1369 

 

In the Case concerning Military and Paramilitary Activities in and against Nicaragua, 

the ICJ held that common article 3 'defines certain rules (…) [that] in the event of 

                                                 
1367 The United States of America, The French Republic, The United Kingdom of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Indictment, as 
amended on 4 June 1946) in Trial of the Major War Criminals before the International Military Tribunal, 
vol 1 (International Military Tribunal Nuremberg 1947) 44, 53, 54. 
1368 International Military Tribunal for the Far East, 'Judgment of 4 November 1948' in John Pritchard and 
Sonia M Zaide et al (eds), The Tokyo War Crimes Trial, vol 22 (Garland 1981) 48,442-48,444. 
1369 See United States of America v Karl Brandt et al (Indictment) Case no 1 (25 October 1946) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol I (United 
States Government Printing Office 1949) 15-16; United States of America v Erhard Milch (Indictment) 
Case no 2 (13 November 1946) in Trials of War Criminals before the Nuernberg Military Tribunals under 
Control Council Law no 10, vol II (United States Government Printing Office 1949) 362-363; United States 
of America v Josef Altstoetter et al (Indictment) Case no 3 (4 January 1947) in Trials of War Criminals 
before the Nuernberg Military Tribunals under Control Council Law no 10, vol III (United States 
Government Printing Office 1951) 22-23; United Nations War Crimes Commission, Law Reports of Trials 
of War Criminals, vol 14 (The United Nations War Crimes Commission by His Majesty's Stationery Office 
1949) 7; United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol 1 (The 
United Nations War Crimes Commission by His Majesty's Stationery Office 1947) 82; United Nations War 
Crimes Commission, Law Reports of Trials of War Criminals, vol 2 (The United Nations War Crimes 
Commission by His Majesty's Stationery Office 1947) 8, 104-106; United Nations War Crimes 
Commission, Law Reports of Trials of War Criminals, vol 4 (The United Nations War Crimes Commission 
by His Majesty's Stationery Office 1948) 100. 
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international armed conflicts, (…) constitute a minimum yardstick (…); and they are rules 

which, in the Court's opinion, reflect what the Court in 1949 called "elementary 

considerations of humanity"'.1370 It is to be noted that article 3 common to the 1949 

Geneva Conventions provides in its paragraph (1)(a) and (d) that '[p]ersons taking no 

active part in the hostilities, including members of armed forces who have laid down their 

arms and those placed "hors de combat" by sickness, wounds, detention, or any other 

cause, shall (...) be treated humanely', implying the prohibition of murder and of carrying 

out executions without previous judgment issued by a regularly constituted court with all 

the judicial guarantees.  

 

Furthermore, in the Jurisdictional Immunities of the State case, the ICJ considered that 

the large-scale killing of civilians in occupied territory and the denial to members of the 

Italian armed forces of the status of prisoner of war and the protections attached thereto 

'can only be described as displaying a complete disregard for the "elementary 

considerations of humanity"' and that 'there can be no doubt that this conduct was a 

serious violation of the international law of armed conflict applicable in 1943-1945', in 

light of article 6(b) of the IMT Charter, the case law concerning the murder of civilian 

hostages in Italy during the Second World War, and the affirmation of the principles of 

the IMT Charter at the UNGA Res 95(1) of 11 December 1946.1371 

 

Spain was bound by these 'elementary considerations of humanity' also as a state party to 

the 1899 Second Hague Convention and to the 1929 Geneva Convention (on prisoners of 

war). 

 

No applicable treaty-based norm provided that the extrajudicial execution of prisoners of 

war or civilian prisoners entailed criminal liability. Thus, the following paragraphs focus 

on identifying applicable examples of prosecution or attempted prosecution of similar 

cases. 

 

                                                 
1370 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United 
States of America) (Merits) [1986] ICJ Rep 14 para 218, referring to The Corfu Channel Case (United 
Kingdom of Great Britain and Northern Ireland v Albania) (Merits) [1949] ICJ Rep 4, 22.  
1371 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) (Judgement) [2012] ICJ 
Rep 99 para 52. 
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OPPENHEIM/LAUTERPACHT, in the edition of 1935, when discussing about the 

'punishment of war crimes' also listed among the 'more important violations that may 

occur': 'Killing or wounding soldiers disabled by sickness or wounds, or who laid down 

arms and surrendered (…) Assassination (…) Ill-treatment of prisoners of war (…) 

Killing or attacking harmless private enemy individuals (…)'.1372  

 

The Commission on the Responsibility of the Authors of the War and on Enforcement of 

Penalties, in its 1919 Report, recognised that the violation of the laws and customs of war 

consisting of '[m]urders and massacres; systematic terrorism', '[p]utting hostages to 

death', the '[t]orture of civilians', and the [i]ll-treatment of wounded and prisoners of war' 

constituted crimes under international law, thus entailing individual criminal liability.1373 

Hence, the criminal character of the extrajudicial execution of prisoners of war or of 

civilians taken prisoners on charges connected with the armed conflict was expressly 

recognised in the Report. As said above, there was unanimity in the issue of 

acknowledging the criminality of the mentioned violations of the laws and customs of 

war. 

 

The case law concerning the Second World War constitutes a very rich souce of evidence 

of state practice and opinio iuris. Some examples will be here cited. 

 

Article 6(b) of the IMT Charter expressly included within the definition of war crimes the 

violations of the laws or customs of war consisting of 'murder, ill-treatment (…) of 

civilian population of or in occupied territory, murder or ill-treatment of prisoners of war 

(…), killing of hostages'. 

 

In count three of the indictment, on war crimes to be subsumed under article 6(b) of the 

IMT Charter, the statement of the offense included the arrest and imprisonment of 

civilians of occupied countries without any trial, without any of the ordinary protections 

of the law, and under unsanitary and inhumane conditions, as well as the murder and ill-

                                                 
1372 L Oppenheim and H Lauterpacht, International Law. A Treatise, vol 2 (1935) 455. See also Kevin Jon 
Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law (2011) 1269, 
which regards as criminal the murder of captured soldiers that qualified as prisoners of war during the 
Second World War. 
1373 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 'Report 
presented to the Preliminary Peace Conference' (1920) 14 (1/2) American Journal of International Law 95, 
114-117, 121. 
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treatment by diverse means of civilians of occupied territories, some in situation of 

imprisonment. These acts were committed between 1 September 1939 and 8 May 

1945.1374 The prosecutors considered that these acts: 

 
'were contrary to international conventions, in particular to Article 46 of the Hague 

Regulations, 1907, the laws and customs of war, the general principles of criminal law as 

derived from the criminal laws of all civilized nations, the internal penal laws of the 

countries in which such crimes were committed, and to Article 6 (b) of the Charter.'1375 

 

This count also included the taking and killing of hostages from the civilian population 

in occupied territories.1376 According to the prosecutors: 

 
'[t]hese acts were contrary to international conventions, particularly Article 50 of the Hague 

Regulations, 1907, the laws and customs of war, the general principles of criminal law as 

derived from the criminal laws of all civilized nations, the internal penal laws of the 

countries in which such crimes were committed, and to Article 6 (b) of the Charter.'1377  

 

In count three of the indictment, the statement of the offense also subsumed under article 

6(b) of the IMT Charter the murder and ill-treatment of prisoners of war.1378 According 

to the prosecutors: 

 
'[t]hese murders and ill-treatment were contrary to International Conventions, particularly 

Articles 4, 5, 6, and 7 of the Hague Regulations, 1907, and to Articles 2, 3, 4, and 6 of the 

Prisoners of War Convention (Geneva 1929), the laws and customs of war, the general 

principles of criminal law as derived from the criminal laws of all civilized nations, the 

internal penal laws of the countries in which such crimes were committed, and to Article 6 

(b) of the Charter.'1379 

 

                                                 
1374 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Indictment, as 
amended on 4 June 1946) in Trial of the Major War Criminals before the International Military Tribunal, 
vol 1 (International Military Tribunal Nuremberg 1947) 43-50. 
1375 ibid 44.  
1376 ibid 54-55. 
1377 ibid 54. 
1378 ibid 52-54. 
1379 ibid 53. 
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The IMT subsumed under the definition of war crimes of the IMT Charter the ill-

treatment, torture and murder of prisoners of war, including the immediate killing of 

Allied soldiers who had surrendered to the Germans and who in no case were given a trial 

of any kind.1380 According to the IMT, this was conducted 'not only in defiance of the 

well-established rules of international law, but in complete disregard of the elementary 

dictates of humanity.'1381 

 

The IMT also subsumed the ill-treatment, torture and murder of the civilian populations 

in occupied territories, as well as the taking of hostages from the civilian populations in 

the occupied countries and their killing under the definition of war crimes of the IMT 

Charter.1382 According to the IMT, the ill-treatment of civilians in occupied territory, the 

killing of hostages and the wanton destruction of cities, towns or villages of article 6(b) 

of the IMT Charter were 'merely declaratory of the existing laws of war as expressed by 

the Hague Convention, Article 46'.1383 The IMT held that that the violation of the cited 

provisions of the 1907 Hague Regulations and of the 1929 Geneva Convention (on 

prisoners of war) 'constituted crimes for which the guilty individuals were punishable is 

too well settled to admit of argument.'1384 In this sense, for instance, the IMT found eight 

defendants guilty on count three, due to, among others, their engagement in the ill-

treatment and murder of prisoners of war, and/or of civilians in occupied territories, 

and/or the taking and killing of hostages in occupied territories.1385 

 

The indictment before the IMTFE contained two counts that charged twenty-three 

accused of having ordered, authorised or permitted commanders, officials and unit 

officials to commit war crimes, among others, against prisoners of war and civilian 

internees of other belligerents and to have the Government of Japan abstain from taking 

measures to comply with international humanitarian law, as well as with having 

disregarded their legal duty to take measures for the observance of international 

                                                 
1380 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 228-232. 
1381 ibid 227. 
1382 ibid 227-228, 233-238. 
1383 ibid 232. 
1384 ibid 253. 
1385 ibid 289-301, 328-340. 
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humanitarian law.1386 The IMTFE found eight defendants guilty on one or both of these 

two counts, due to the murder or ill-treatment of prisoners of war, of civilian internees, 

and/or of civilian population committed by the Japanese armed forces between 1939 and 

1945. Out of these defendants, it should be noted especially that Shunroko Hata, Koki 

Hirota, and Iwane Matsui were found guilty on the second count (no 55) due to events 

occurring in 1937-1938, thus contemporary to the armed conflict in Spain. In particular, 

Shunroko Hata was found guilty under count 55, for atrocities that included the ill-

treatment of prisoners of war and civilians committed in China by the Japanese armed 

forces under his command in 1938; and Koki Hirota and Iwane Matsui were found guilty 

under count 55, due to the atrocities that included the murder of civilians, committed by 

the Japanese armed forces from the capture of Nanking in December 1937 until February 

1938 -before the fall of Nanking, the Chinese forces withdrew and the occupation by the 

Japanese was of an undefended city.1387 Regarding the evidence of opinio iuris, when 

discussing 'the law of the Charter', and particularly when discussing the 'responsibility for 

war crimes against prisoners', the IMTFE clearly admitted that customary and 

conventional international law at the time provided that the murder, torture and ill-

treatment of prisoners of war and of civilian prisoners amounted to a 'convention war 

crime', entailing criminal liability for the direct units involved and, where applicable, his 

or her superiors.1388 

 

The CCL 10 included in the definition of war crimes 'murder, ill treatment (…) of civilian 

population from occupied territory, murder or ill treatment of prisoners of war (…) killing 

of hostages'.  

 

As examples of prosecution under CCL 10 of this type of conduct, in the Medical case, 

the Milch case, and the Justice case, the corresponding indictments contained counts that 

charged defendants with war crimes as defined by article 2 of the CCL 10, for the 

commission of conducts between September 1939 and May 1945 that essentially resulted 

in the murder or ill-treatment of non-German nationals, both prisoners of war and 

                                                 
1386 International Military Tribunal for the Far East, 'Judgment of 4 November 1948' in John Pritchard and 
Sonia M Zaide et al (eds), The Tokyo War Crimes Trial, vol 22 (Garland 1981) 48,423-48,424, 48,447-
48,453, 49,774-49,851. 
1387 ibid 49,774-49,851. 
1388 ibid 48,442-48,447. 
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imprisoned civilians from occupied territories.1389 The United States Military Tribunals I, 

II, and III, respectively, found some defendants guilty under these counts of war crimes 

as defined in the CCL 10.1390 With regard to the evidence of opinio iuris, the prosecution 

in the Medical case justified the criminal character of the facts charged as follows: 

 
'The said war crimes constitute violations of international conventions, particularly of 

Articles 4, 5, 6, 7, and 46 of the Hague Regulations, 1907, and of Articles 2, 3, and 4 of the 

Prisoner-of-War Convention (Geneva, 1929), the laws and customs of war, the general 

principles of criminal law as derived from the criminal laws of all civilized nations, the 

internal penal laws of the countries in which such crimes were committed, and of Article II 

of Control Council Law No. 10.'1391  

 

The prosecution based the charges and the tribunals their conviction in the other two cases 

on the same legal basis (with little variation in the cited provisions of the 1907 Hague 

Regulations or the 1929 Geneva Convention).1392 

 

                                                 
1389 See United States of America v Karl Brandt et al (Indictment) Case no 1 (25 October 1946) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol I (United 
States Government Printing Office 1949) 11-15; United States of America v Erhard Milch (Indictment) 
Case no 2 (13 November 1946) in Trials of War Criminals before the Nuernberg Military Tribunals under 
Control Council Law no 10, vol II (United States Government Printing Office 1949) 360-363; United States 
of America v Josef Altstoetter et al (Indictment) Case no 3 (4 January 1947) in Trials of War Criminals 
before the Nuernberg Military Tribunals under Control Council Law no 10, vol III (United States 
Government Printing Office 1951) 19-22. 
1390 See United States of America v Karl Brandt et al (Judgement) Case no 1 (19 August 1947) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol II (United 
States Government Printing Office 1949) 181-297; United States of America v Erhard Milch (Judgement) 
Case no 2 (16 April 1947) in Trials of War Criminals before the Nuernberg Military Tribunals under 
Control Council Law no 10, vol II (United States Government Printing Office 1949) 773-790; United States 
of America v Josef Altstoetter et al (Judgement) Case no 3 (3 December 1947) in Trials of War Criminals 
before the Nuernberg Military Tribunals under Control Council Law no 10, vol III (United States 
Government Printing Office 1951) 1063-1081, 1083-1084, 1086-1087, 1093-1099, 1118, 1120-1128, 1136, 
1139-1142. 
1391 United States of America v Karl Brandt et al (Indictment) Case no 1 (25 October 1946) in Trials of War 
Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol I (United States 
Government Printing Office 1949) 15-16. 
1392 See United States of America v Karl Brandt et al (Judgement) Case no 1 (19/20 August 1947) in Trials 
of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol II (United 
States Government Printing Office 1949) 183, and with regard to the criminal character of the murder of 
Russian prisoners of war by experimenting with poisoned bullets, see 246-247; United States of America v 
Erhard Milch (Indictment) Case no 2 (13 November 1946) in Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law no 10, vol II (United States Government Printing Office 
1949) 362-363; United States of America v Josef Altstoetter et al (Indictment) Case no 3 (4 January 1947) 
in Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol 
III (United States Government Printing Office 1951) 22-23; United States of America v Josef Altstoetter et 
al (Judgement) Case no 3 (3 December 1947) in Trials of War Criminals before the Nuernberg Military 
Tribunals under Control Council Law no 10, vol III (United States Government Printing Office 1951) 1127. 
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Concerning further examples of war crimes perpetrated during the Second World War, at 

the Trial of Takashi Sakai, the defendant was accused of conducts that amounted, among 

others, to the murder of prisoners of war and civilians from occupied territory, as well as 

the destruction of villages of occupied territory. The Chinese War Crimes Military 

Tribunal of the Ministry of National Defence found the defendant guilty of war crimes on 

29 August 1946, basing the conviction on the breach of articles 28, 46-47 1907 Hague 

Regulations and articles 1-6, 9-10 of the 1929 Geneva Convention (on prisoners of 

war).1393 

 

At The Peleus Trial, the defendants were found guilty by a British Military Court for the 

Trial of War Criminals on 17-20 October 1945, for a war crime for firing at and killing 

the surviving members of the crew of the sunken Allied merchant vessel. The Prosecutor 

and the Judge Advocate justified the charge by referring to the Llandovery Castle case. 

The Judge Advocate argued that '[i]t was a fundamental usage of war that the killing of 

unarmed enemies was forbidden as a result of the experience of civilised nations through 

many centuries. (…) The right to punish persons who broke such rules of war had clearly 

been recognised for many many years.'1394 

 

At the Dostler case, the United States Military Commission on 8-12 October 1945 found 

the defendant guilty of war crimes for having ordered the summary killing, without trial 

and without any hearing, of members of the US Army captured. The prosecution based 

the charge on the fact that 'they were entitled to be treated as prisoners of war. Their 

execution without trial, therefore, was contrary to the Hague Convention of 1907 and to 

a rule of customary International Law at least 500 or 600 years old.'1395 

 

Further examples of conviction for war crimes for the murder of Allied prisoners of war 

or non-German civilians of occupied territory are: (i) the Almelo Trial, tried by British 

Military Court for the Trial of War Criminals on 24-26 November 1945; (ii) the 

Dreierwalde case, tried by the British Military Court on 11-14 March 1946; (iii) the 

Belsen Trial, tried by the British Military Court from 17 September to 17 November 1945; 

                                                 
1393 United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol 14 (The United 
Nations War Crimes Commission by His Majesty's Stationery Office 1949) 1-2, 7. 
1394 United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol 1 (1947) 2, 10-
12. 
1395 ibid 22-23, 25-26, 29. 
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(iv) the Trial of Kriminalassistent Karl-Hans Hermann Klinge, tried in the first instance 

before the Eidsivating Lagmannsrett on 8 December 1945, and judgment upheld by the 

Supreme Court of Norway on 27 February 1946; (v) the Trial of Kriminalsekretär Richard 

Wilhelm Hermann Bruns and two others, acquitted in the first instance by Eidsivating 

Lagmannsrett on the charges of murder as they had expected armed resistance when 

conducting the raid and because the defendants had acted within their rights in trying to 

prevent the prisoners from escaping, as the prisoners had not stopped when ordered to do 

so, but the defendants were convicted for other cases of torture, this decision being upheld 

by the Supreme Court of Norway on 3 July 1946; (vi) the Trial of Robert Wagner, 

Gauleiter and Head of the Civil Government of Alsace during the Occupation, and six 

others, by the Permanent Military Tribunal at Strasbourg from 23 April to 3 May 1946, 

and with one acquittal on appeal by the Court of Appeal on 24 July 1946; and (vii) in the 

Abbaye Ardenne case, before the Canadian Military Court at Aurich on 10-28 December 

1945. The cited legal basis for the charges were the 1944 edition of the British Manual of 

Military Law; articles 23 or 46 of the 1907 Hague Regulations; articles 2 or 5 of the 1929 

Geneva Convention (on prisoners of war); articles 1-2 of the 1929 Geneva Convention 

(on wounded and sick); a ruling of the Judge Advocate General of January 1918, stating 

that Germans imprisoned in Great Britain had the same rights and were to be treated in 

precisely the same way as prisoners of war.1396 

 

Based on the foregoing examples of the broad evidence of prosecutions for the murder of 

prisoners of war or civilians from or in occupied territory, it may be argued that at the 

time of the 1936-1939 Spanish armed conflict, a widespread understanding existed that 

this conduct was a war crime under customary international law. 

 

If the 'theory of pairings' applied to the case of extrajudicial killing of prisoners of war 

and civilian prisoners in the Paracuellos de Jarama case, and it was assumed that there 

was no tacit recognition of belligerency on the part of the lawful Government, then 

international law for international armed conflicts would not apply, for being a conduct 

                                                 
1396 See ibid 35-37, 40-41, 81-83; United Nations War Crimes Commission, Law Reports of Trials of War 
Criminals, vol 2 (The United Nations War Crimes Commission by His Majesty's Stationery Office 1947) 
4, 8, 104-106, 121; United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol 
3 (The United Nations War Crimes Commission by His Majesty's Stationery Office 1948) 1-2, 15-20, 30-
34, 40-42, 48-49; United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol 4 
(The United Nations War Crimes Commission by His Majesty's Stationery Office 1948) 98-100, 107-108. 
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attributed to the lawful Government regarding imprisoned Spanish rebels. If the 'global 

approach' applied, then the conducts under consideration could be subsumed in the 

definition of war crimes, as then established in international law. 

 

6.4.3. Enforced disappearance of civilians 

 

With regard to the 1936-1951 enforced disappearances case, the analysis here is limited 

to the enforced disappearances perpetrated by military or paramilitary supporting the 

rebels against civilians during the 1936-1939 armed conflict. 

 

In addition to the above-mentioned prohibition of murder, the ICRC refers to the potential 

breach of the following customary rules in the case of perpetration of enforced 

disappearance: (i) prohibition of arbitrary deprivation of liberty, (ii) the prohibition of 

torture and other cruel or inhuman treatment, (iii) the requirements of registration, visits 

and transmission of information with respect to persons deprived of their liberty, (iv) the 

requirement of respect for family life; (v) the requirement that each party to the conflict 

must take all feasible measures to account for persons reported missing as a result of 

armed conflict and to provide their family members with information it has on their 

fate.1397 These rules were reflected in the following instruments prior to 1936-1939: 

articles 16, 37 and 56 of the Lieber Code; and article 28 of the 1906 Geneva 

Convention;1398 article 14, 46 of the 1899 Hague Regulations and the 1907 Hague 

Regulations; article 38 of the 1874 Brussels Declaration; article 49 of the 1880 Oxford 

Manual; and 1929 Geneva Convention (on prisoners of war).1399 

                                                 
1397 Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law, 
vol 2, part 2 (2005) 340-341. See also Brian Finucane, 'Enforced Disappearance as a Crime under 
International Law: A Neglected Origin in the Laws of War' (2010) 172-173, 181-183, 188 (Finucane argues 
that enforced disappearance has been prohibited by international humanitarian law since the 19th century, 
particularly by the norms of protection of the family and familial integrity, which protected non-combatants 
in the situation of belligerent occupation during armed conflict, as well as prisoners of war); Lisa Ott, 
Enforced disappearance in international law (2011) 132, 135-137 (Ott also derives the prohibition of 
enforced disappearance under international humanitarian law from the breach of provisions of international 
humanitarian law that prescribe the prohibition of arbitrary deprivation of liberty, the prohibition of 
inhuman treatment and, depending of the circumstances, the prohibition of willful killing or murder). 
1398 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field 
(adopted 6 July 1906, entered into force 9 August 1907) <https://ihl-
databases.icrc.org/ihl/INTRO/180?OpenDocument> accessed 15 June 2019 (hereinafter '1906 Geneva 
Convention'). 
1399 For evidence of customary status, see Jean-Marie Henckaerts and Louise Doswald-Beck (eds), 
Customary International Humanitarian Law, vol 2, part 2 (2005) 315, 379, 440; ICRC, 'Practice Relating 
to Rule 90. Torture and Cruel, Inhuman or Degrading Treatment'; ICRC, 'Practice Relating to Rule 123. 
Recording and Notification of Personal Details of Persons Deprived of Their Liberty'; ICRC, 'Practice 

https://ihl-databases.icrc.org/ihl/INTRO/180?OpenDocument
https://ihl-databases.icrc.org/ihl/INTRO/180?OpenDocument
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As no applicable treaty-based norm provided that enforced disappearance entailed 

criminal liability under international law, the following paragraphs analyse whether this 

conduct had been criminalised under customary international law at the time of their 

commission. 

 

The criminal character of the violation of the prohibition of enforced disappearance is not 

expressly recognised in the 1919 Report of the Commission on the Responsibility of the 

Authors of the War and on Enforcement of Penalties. However, its criminal character may 

derive from the understanding that the violation of the laws and customs of war consisting 

of '[m]urders and massacres; systematic terrorism', '[p]utting hostages to death', the 

'[t]orture of civilians', the '[i]nternment of civilians under inhuman conditions', and the 

[i]ll-treatment of wounded and prisoners of war' entailed individual criminal liability 

under international law.1400 

 

The IMT Charter included, within the non-exhaustive definition of war crimes, the 

violation of the laws or customs of war consisting of 'murder, ill-treatment or deportation 

to slave labour or for any other purpose of civilian population of or in occupied territory'.  

 

The two only cases from the Second World War expressly dealing with enforced 

disappearance are the IMT judgment and the Justice case.1401 

 

Count three of the indictment filed before the IMT, on war crimes to be subsumed under 

article 6(b) of the IMT Charter, included the imprisonment in concentration camps of 

civilians of occupied territories classified as 'Nacht und Nebel'. In accordance with the 

Nacht und Nebel Erlass (night and fog decree), issued on 7 December 1941, civilians of 

occupied territories that were accused of crimes of resistance against the army of 

                                                 
Relating to Rule 117. Accounting for Missing Persons'; ICRC, 'Practice Relating to Rule 105. Respect for 
Family Life'; Brian Finucane, 'Enforced Disappearance as a Crime under International Law: A Neglected 
Origin in the Laws of War' (2010) 182-183. 
1400 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 'Report 
presented to the Preliminary Peace Conference' (1920) 14 (1/2) American Journal of International Law 95, 
114-117, 121. 
1401 Brian Finucane, 'Enforced Disappearance as a Crime under International Law: A Neglected Origin in 
the Laws of War' (2010) 172, 175-176, 179 (Finucane argues that the foundational case law on enforced 
disappearance is found in the Keitel trial and the Justice case and that 'enforced disappearance was initially 
prohibited as criminal within a narrow context, belligerent occupation during armed conflict'). 
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occupation would only be tried if a death sentence was likely. Otherwise, they would be 

taken secretly to Germany for their trial or punishment. The whole procedure and the 

whereabouts and fate of the prisoner were kept secret. The Nacht und Nebel prisoners 

disappeared from the occupied territories and their fate remained unknown. The ultimate 

purpose of this scheme was to create anxiety in the families, for the purpose of 

intimidating the civilian population of occupied territories. The IMT found Keitel guilty 

on the count three, particularly imputing him to having signed the Nacht und Nebel 

Erlass.1402 As evidence of opinio iuris, the prosecution based the charge on the 

understading that these acts 

 
'were contrary to international conventions, in particular to Article 46 of the Hague 

Regulations, 1907, the laws and customs of war, the general principles of criminal law as 

derived from the criminal laws of all civilized nations, the internal penal laws of the 

countries in which such crimes were committed, and to Article 6 (b) of the Charter.'1403 

 

In the Justice case, in the indictment, under count two, the prosecution charged all of the 

defendants with having committed war crimes, as defined by CCL 10, between September 

1939 and April 1945, due, among others, to the participation of the Ministry of Justice in 

the execution of the Nacht und Nebel Erlass. The United States Military Tribunal III 

found seven defendants guilty under count two on war crimes, for their participation in 

the Nacht und Nebel scheme. As acknowledged by the Military Tribunal III, this scheme 

also resulted in inhumane treatment of the relatives and friends of the prisoners, since 

they were in constant fear and anxiety as to the whereabouts and fate of the prisoner.1404 

Concerning evidence of opinio iuris, the prosecution justified the criminal character of 

the conducts that were the subject-matter of the indictment as follows:  

                                                 
1402 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 232-233. 
1403 The United States of America, The French Republic, The United Kingdom of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Indictment, as 
amended on 4 June 1946) in Trial of the Major War Criminals before the International Military Tribunal, 
vol 1 (International Military Tribunal Nuremberg 1947) 44.  
1404 United States of America v Josef Altstoetter et al (Indictment) Case no 3 (4 January 1947) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol III (United 
States Government Printing Office 1951) 21; United States of America v Josef Altstoetter et al (Judgement) 
Case no 3 (3 December 1947) in Trials of War Criminals before the Nuernberg Military Tribunals under 
Control Council Law no 10, vol III (United States Government Printing Office 1951) 1032-1062, 1083, 
1091-1092, 1095, 1118, 1120, 1128-1134, 1137-1138. 
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'The said war crimes constitute violations of international conventions, particularly of 

Articles 4-7, 23, 43, 45, 46, and 50 of the Hague Regulations, 1907, and of articles 2, 3, 

and 4 of the Prisoner of War Convention (Geneva, 1929), the laws and customs of war, the 

general principles of criminal law as derived from the criminal laws of all civilized nations, 

the internal penal laws of the countries in which such crimes were committed, and of Article 

II of Control Council Law No. 10.'1405 

 

Several parts of the judgment in the Justice case are devoted to justifying the customary 

nature of the criminality of the conducts committed within the Nacht und Nebel scheme. 

The United States Military Tribunal III repeatedly quoted the IMT judgment to show that 

the enforcement of the Nacht und Nebel Erlass violated international law of war, and 

could be subsumed in the definition of war crimes.1406  

 

The existence of these precedents, and their legal foundation on the norms on the 

treatment of civilians of occupied territories and prisoners of war, may be regarded as 

proving the customary status of enforced disappearance as a war crime at the time of the 

1936-1939 Spanish armed conflict.  

 

If the 'theory of pairings' applied to the 1936-1951 enforced disappearances case, and it 

was assumed that there was no tacit recognition of belligerency on the part of the lawful 

Government, then international law for international armed conflicts would not apply for 

being a conduct attributed to the Spanish rebels. If the 'global approach' applied, then the  

enforced disappearances occurred between 1936 and 1939, if connected with the armed 

conflict, could be subsumed in the definition of war crimes, as then established in 

international law. 

 

6.5. Crimes against humanity 

 

                                                 
1405 United States of America v Josef Altstoetter et al (Indictment) Case no 3 (4 January 1947) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol III (United 
States Government Printing Office 1951) 22-23. 
1406 United States of America v Josef Altstoetter et al (Judgement) Case no 3 (3 December 1947) in Trials 
of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol III 
(United States Government Printing Office 1951) 1033-1034, 1038. 
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This section analyses whether, under international law, it would be possible to qualify the 

facts investigated in the Paracuellos del Jarama case and in the 1936-1951 enforced 

disappearances case as crimes against humanity. 

 

The main question that arises is whether a qualification of these acts as crimes against 

humanity would comply with the requirements of the principle of legality, as conceived 

in human rights treaties. This section also discusses the moment from when crimes against 

humanity have existed in international law, as this is of special interest for the repression 

under the Francoist regime until 1977. 

 

Regarding the treaty law that applied to Spain, the reference to ‘laws of humanity’ in the 

9th paragraph of the preamble of the 1899 Second Hague Convention (which, as said 

above, Spain had ratified on 4 September 1900), and in the preamble of the 1907 Fourth 

Hague Convention, is the only applicable expression that resembles the concept of 

‘crimes against humanity’.1407 That preambular paragraph became known as 'Martens 

Clause' and has been considered a 'legal basis for "crimes against humanity"'.1408 

However, the direct application of the Martens Clause to the murders and disappearances 

committed during the 1936-1939 armed conflict and the posterior Francoist regime must 

overcome certain obstacles. 

 

Firstly, the origins of the Clause show that it was not proposed in the 1899 Hague Peace 

Conference for humanitarian reasons, but as a way of overcoming a diplomatic deadlock 

between the small powers, led by Belgium, and the Great Powers, mainly Russia and 

Germany. This deadlock referred to the objection of the small powers to adopt certain 

provisions of the 1874 Brussels Declaration on belligerent occupation, because they 

granted excessive rights to the occupying powers and did not provide for the right of all 

inhabitants of the occupied country to resist occupation.1409 The original version of the 

Clause, as proposed by Martens, already had a final paragraph that stated: 'C’est dans ce 

sens que doivent s’entendre notamment les articles 9 et 10 adoptés par la Conférence', 

corresponding to articles 1 and 2 of the 1899 Hague Regulations, on the classes of lawful 

                                                 
1407 M Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1999) 61. 
1408 ibid 42.  
1409 Antonio Cassese, 'The Martens Clause: Half a Loaf or Simply Pie in the Sky?' (2000) 193-194. 
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combatants and levée en masse,1410 equivalent to the finally adopted final paragraph 

stating that 'it is in this sense especially that Articles 1 and 2 of the Regulations adopted 

must be understood.' Thus, the Martens Clause was meant to address the question of who 

was entitled to be treated as a lawful combatant in occupied territory.1411 

 

Given the point of discussion that led to the creation of the Martens Clause, it has been 

noted that 'it is clear from the context that the "Martens Clause" was meant to apply to 

the parties' international armed conflict, in a context of reciprocity.'1412 Therefore, the 

Martens Clause could only be considered as a reference if it was accepted that the 1936-

1939 Spanish armed conflict became internationalised. 

 

Even if the Martens Clause was considered applicable, it could still be asserted that the 

Hague Conventions did not define 'laws of humanity', nor did they specify that certain 

acts constituted crimes against the 'laws of humanity'.1413  

 

As the cases examined would not fall within the temporal jurisdiction of the ICC, as 

explained above, it must be stated that Spain is not a party to any relevant treaty that 

criminalises the cases under consideration. 

 

Regarding the state of customary international law in 1936-1952, reference shall be made 

to the 1868 Saint Petersburg Declaration, regarded as the first recognition under 

international law of the concept of crimes against humanity, when it considered the 

'employment of arms which uselessly aggravate the sufferings of disabled men, or render 

their death inevitable (...) contrary to the laws of humanity'.1414  

 

Reference shall also be given to the joint declaration issued on 24 May 1915 by France, 

Great Britain, and Russia, denouncing the massacre of Armenians by Kurd and Turkish 

                                                 
1410 ibid 196 fn 26. 
1411 ibid 196. 
1412 William A Schabas, ‘Retroactive Application of the Genocide Convention’ (2010) 48. See also Gerhard 
Werle and Florian Jessberger, Principles of international criminal law (2014) para 869: 'the application of 
which was limited to wartime.' 
1413 M Cherif Bassiouni, 'International Law and the Holocaust' (1979) 210. 
1414 Cited as a first precedent by Christopher K Hall and Kai Ambos, 'Article 7' (2016) 152. For examples 
of the 'wide circulation' of the notion 'crimes against humanity' from mid 18th century and in early 20th 
century, that refer eg to atrocities deriving from colonialism, see William A Schabas, Unimaginable 
atrocities: justice, politics, and rights at the war crimes tribunals (2012) 51-53. 



365 

 

populations in connivance with the Ottoman authorities as 'new crimes of Turkey against 

humanity and civilization'.1415 It represents a precedent for crimes against humanity, since 

it applied to the acts committed by a state against its own nationals.1416 In addition, the 

Allies further asserted in the declaration that perpetrators would be held 'personally 

responsible [for] these crimes'.1417 

 

This idea was further developed after the end of the First World War. The Commission on 

the Responsibility of the Authors of the War and on Enforcement of Penalties, in its 1919 

Report, acknowledged the legal existence of 'offences against the laws and customs of 

war or the laws of humanity', which entailed criminal liability.1418 '[P]rinciples of 

humanity' were defined in the Report as follows: 

 
'Baron Marschall von Bieberstein, who, speaking at the Hague Conference of 1907 with 

regard to submarine mines, used the following expressions: "Military operations are not 

governed solely by stipulations of international law. There are other factors. 

Conscience, good sense, and the sense of duty imposed by the principles of humanity 

will be the surest guides for the conduct of sailors, and will constitute the most effective 

guarantee against abuses. The officers of the German Navy, I loudly proclaim it, will always 

fulfil in the strictest fashion the duties which emanate from the unwritten law of humanity 

and civilization."'1419 

 

The Commission recommended the establishment of an international criminal court 

composed of persons appointed by the governments of US, British Empire, France, Italy, 

Japan, Belgium, Greece, Poland, Portugal, Roumania, Serbia and Czecho-Slovakia,1420 

that would apply 'the principles of the law of nations as they result from the usages 

established among civilized peoples, from the laws of humanity and from the dictates of 

                                                 
1415 Joint declaration contained in telegram sent by the Department of State to the US Embassy in 
Constantinople, 29 May 1915 <www.armenian-
genocide.org/popup/affirmation_window.html?Affirmation=160> accessed 3 December 2019. 
1416 M Cherif Bassiouni, ‘International Law and the Holocaust’ (1979) 210; William A Schabas, 
‘Retroactive Application of the Genocide Convention’ (2010) 48.  
1417 Joint declaration contained in telegram sent by the Department of State to the US Embassy in 
Constantinople, 29 May 1915 <www.armenian-
genocide.org/popup/affirmation_window.html?Affirmation=160> accessed 3 December 2019. 
1418 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 'Report 
presented to the Preliminary Peace Conference' (1920) 14 (1/2) American Journal of International Law 95, 
117. 
1419 ibid 118 fn 65.Emphasis added. 
1420 ibid 122. 

https://www.armenian-genocide.org/popup/affirmation_window.html?Affirmation=160
https://www.armenian-genocide.org/popup/affirmation_window.html?Affirmation=160
http://www.armenian-genocide.org/popup/affirmation_window.html?Affirmation=160
http://www.armenian-genocide.org/popup/affirmation_window.html?Affirmation=160
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public conscience,'1421 thus echoing the words of the Martens Clause. Both this high 

tribunal and the national tribunals would have jurisdiction for the trial of 'all enemy 

persons alleged to have been guilty of offences against the laws and customs of war and 

the laws of humanity'.1422 

 

However, this type of offence or the expression 'laws of humanity' was not embodied in 

any of the peace treaties concluded after the War (Versailles -arts 228-230; Saint-Germain 

-arts 173-176-, Trianon -arts 157-159-; Neuilly -arts 118-120-). This was due to the two 

US members of the Commission, who presented their reservations to the Report, 

dissenting, among others, to the references to the 'laws and principles of humanity' 

therein, because they regarded them as uncertain, highly subjective, and thus not a valid 

source of criminal law. They considered that the trials and punishment for acts committed 

during war were to be limited to 'acts (...) in violation of the laws and customs of war'.1423 

All in all, they denied the criminal character of the 'offences against the laws of humanity', 

by stating '[a] judicial tribunal only deals with existing law and only administers existing 

law, leaving to another forum infractions of the moral law and actions contrary to the laws 

and principles of humanity.'1424 

 

The Allies introduced a provision, article 230, in the 1920 Treaty of Sèvres for the 

international prosecution of 'the massacres committed during the continuance of the state 

of war on territory which formed part of the Turkish Empire on August 1, 1914.' This 

treaty was signed by Turkey and twenty-one other countries, but it was finally not ratified, 

nor put into effect,1425 and was replaced by the 1923 Treaty of Lausanne, which had 

annexed an amnesty for all offenses committed between 1 August 1914 and 20 November 

1922.1426 Turkey conducted several trials of Turkish officials for these massacres before 

Turkish courts, but most were not punished.1427 The lack of prosecutions may bring to 

conclude that crimes against humanity, as offences by a government against its own 

                                                 
1421 ibid 
1422 ibid 123. 
1423 ibid 144. 
1424 ibid 
1425 Christopher K Hall and Kai Ambos, 'Article 7' (2016) 154 fn 7.  
1426 1923 Treaty of Lausanne, Declaration of Amnesty, art 1. 
1427 William A Schabas, Unimaginable atrocities: justice, politics, and rights at the war crimes tribunals 
(2012) 8; Christopher K Hall and Kai Ambos, 'Article 7' (2016) 154. 
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nationals, were not part of customary international law by 1922.1428 However, the 

concession of an amnesty implies the previous existence of a crime,1429 thus it may 

constitute evidence for the existence of crimes against humanity as early as 1 August 

1914. 

 

The above-mentioned statements made by the Allies during the Second World War, 

specially the Allied Saint James Declaration of 13 January 1942 and the 1943 Moscow 

Declaration on atrocities have little relevance, since they only refer to atrocities 

committed by the Axis forces in occupied territories, but not in Germany. 

 

It was with article 6(c) of the IMT Charter, that ‘crimes against humanity’ were for the 

first time defined in positive international law.1430 Article 5(c) of the IMTFE Charter 

reproduced the same definition with no substantial difference. 

 

The negotiations that took part in the London Conference from June to August 1945 for 

the drafting of the IMT Charter provide evidence on the views of the drafters regarding 

the definition of this type of crime. Justice Robert H Jackson, Representative of the United 

States at the London Conference, expressly regarded the atrocities committed against 

Germans within Germany as 'preparatory to the launching of an international course of 

aggression (...) these were the deepest offenses against that International Law described 

in the Fourth Hague Convention of 1907 as including the "laws of humanity and the 

dictates of the public conscience".'1431 It asserted again:  

 
'Atrocities and offenses, including atrocities and persecutions on racial or religious 

grounds, committed since 1933. This is only to recognize the principles of criminal law 

as they are generally observed in civilized states. These principles have been 

assimilated as a part of International Law at least since 1907. The Fourth Hague 

Convention provided that inhabitants and belligerents shall remain under the protection and 

                                                 
1428 M Cherif Bassiouni, ‘International Law and the Holocaust’ (1979) 211; William A Schabas, 
‘Retroactive Application of the Genocide Convention’ (2010) 48, referring to genocide. 
1429 M Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1999) 68-69. 
1430 Prosecutor v Dusko Tadić, aka 'Dule' (Opinion and Judgement) IT-94-1-T (7 May 1997) para 618; M 
Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1999) 1; Gerhard Werle and 
Florian Jessberger, Principles of international criminal law (2014) para 869. 
1431 Department of State, Report of Robert H. Jackson United States Representative to the International 
Conference on Military Trials (US Government Printing Office 1949) 49 (Report to the President by Mr. 
Justice Jackson, 6 June 1945). 
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rule of "the principles of the law of nations, as they result from the usage established among 

civilized peoples, from the laws of humanity and the dictates of the public conscience."'1432 

 

References to 'the laws of humanity and the dictates of the public conscience', as different 

from proper international law, may be found in several draft articles on the definition of 

crimes.1433 Therefore, the legal basis for this type of crime was found in the Martens 

Clause. 

 

Justice Jackson defended the jurisdiction of the IMT over atrocities committed against 

Germans within Germany on the connection of those atrocities to crimes against peace 

and war crimes: 

 
'ordinarily we do not consider that the acts of a government toward its own citizens warrant 

our interference. We have some regrettable circumstances at times in our own country in 

which minorities are unfairly treated. We think it is justifiable that we interfere or attempt 

to bring retribution to individuals or to states only because the concentration camps and 

the deportations were in pursuance of a common plan or enterprise of making an 

unjust or illegal war in which we became involved. We see no other basis on which we 

are justified in reaching the atrocities which were committed inside Germany, under 

German law, or even in violation of German law, by authorities of the German state. 

Without substantially this definition, we would not think we had any part in the prosecution 

of those things which I agree with the Attorney General are absolutely necessary in this 

case.'1434 

 

The drafters created such nexus between crimes against humanity and crimes against 

peace and war crimes, namely, a nexus between crimes against humanity and international 

armed conflicts, so that they could grant the general applicability of the definition of 

                                                 
1432 ibid 50-51. 
1433 See eg ibid 293, 312, 327, 359 ('Draft Article on Definition of "Crimes", Submitted by French 
Delegation, July 19, 1945' Report to the President by Mr. Justice Jackson, 6 June 1945'; 'Proposed Revision 
of Definition of "Crimes" (Article 6), Submitted by British Delegation, July 20, 1945'; 'Redraft of Definition 
of "Crimes", Submitted by Soviet Delegation, July 23, 1945'; 'Redraft of Soviet Definition of "Crimes" 
(Article 6), Submitted by British Delegation, July 23, 1945'). 
1434 Department of State, Report of Robert H. Jackson United States Representative to the International 
Conference on Military Trials (1949) 333 (Minutes of Conference Session of 23 July 1945). 
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crimes within the IMT Charter and, at the same time, avoid any consequences regarding 

the treatment of minorities in the Allies’ countries or colonies.1435  

 

The amendment introduced in the IMT Charter, by means of the Protocol of 6 October 

1945, confirmed these views. The Protocol adapted the English and the French versions 

to the Russian, by introducing to the former a comma between the words ‘war’ and ‘or 

persecutions’.1436 The correction shows that the drafters had originally intended that the 

nexus referred to all punishable acts mentioned in article 6(c).1437 

 

By strengthening the connection between crimes against humanity and war crimes, the 

drafters tried to justify the fact that crimes against humanity had their origins in the 

international regulation of armed conflicts and, therefore, that article 6(c) was not 

introducing new crimes in international law in violation of the principle of legality.1438 

From this perspective, it has been considered that the removal of the requirement of the 

connection between crimes against humanity and the other two crimes, as provided for in 

the CCL 10, strains the principle of legality.1439 However, the Allies did not feel compelled 

to include such a connection because it merely constituted domestic law.1440 

 

The IMT paid little attention to the principle of legality concerning crimes against 

humanity to justify its inclusion in the IMT Charter. Compliance with the principle of 

legality was only expressly discussed with regard to crimes against peace and, briefly, 

with regard to war crimes.1441 The statement that '[t]he Charter is not an arbitrary exercise 

of power on the part of the victorious Nations, but (…) it is the expression of international 

                                                 
1435 William A Schabas, An Introduction to the International Criminal Court (2010) 99. See also William 
A Schabas, Unimaginable atrocities: justice, politics, and rights at the war crimes tribunals (2012) 13, 56. 
1436 See Protocol to Agreement and Charter of 6 October 1945, in Department of State, Report of Robert G. 
Jackson, United States Representative to the International Conference on Military Trials (US Government 
Printing Office 1949). 
1437 Egon Schwelb, ‘Crimes Against Humanity’ (2008) 136. 
1438 See M Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1999) 149, 60, 77. 
See also Kai Ambos, Treatise on International Criminal Law, vol 2 (2014) 50: Ambos argues that the war 
nexus and the qualification of possible victims as civilians can be explained by the origin of crimes against 
humanity within the law of armed conflict. 
1439 M Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1999) 34. 
1440 ibid 33. See also William A Schabas, Unimaginable atrocities: justice, politics, and rights at the war 
crimes tribunals (2012) 11-12. See CCL 10, preamble. 
1441 See eg Prosecutor v Dusko Tadić, aka 'Dule' (Opinion and Judgement) IT-94-1-T (7 May 1997) para 
620; Kenneth S Gallant, The Principle of Legality in International and Comparative Criminal Law (2009) 
119. 
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law existing at the time of its creation',1442 cannot be unconditionally accepted. Whereas, 

as shown in the previous section, the IMT was able to refer to several precedents regarding 

war crimes, in relation to crimes against humanity, the IMT only stressed the necessity to 

prove that 'the acts (…) have been in execution of, or in connection with, any crime within 

the jurisdiction of the Tribunal.'1443 Thus, it has been said that, for crimes against 

humanity, 'it had no real authority, nor did it even try seriously to demonstrate that such 

acts had been punishable under international law in the past.'1444 However, the IMT might 

have applied the same reasoning that it applied for crimes against peace, namely: 

 
'the maxim nullum crimen sine lege is not a limitation of sovereignty, but is in general a 

principle of justice. (…) in such circumstances the attacker must know that he is doing 

wrong, and so far from it being unjust to punish him, it would be unjust if his wrong were 

allowed to go unpunished.'1445 

 

This was precisely the view expressed in the Justice case by the United States Military 

Tribunal III with regard to crimes against humanity: ‘Whether the crime against humanity 

is the product of statute or of common international law, or, as we believe, of both, we 

find no injustice to persons tried for such crimes. They are chargeable with knowledge 

that such acts were wrong and were punishable when committed.’1446 

 

It is notable that the IMT found that fourteen accused were guilty of both war crimes and 

crimes against humanity, thus avoiding the identification of the distinction between the 

two types of crimes. Only in the cases of Streicher and Von Schirach did the IMT find the 

                                                 
1442 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 218. 
1443 ibid 254-255. 
1444 William A Schabas, ‘Synergy or Fragmentation? International Criminal Law and the European 
Convention on Human Rights’ (2011) 614. 
1445 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 219. The IMTFE relied upon the same conception of 
legality, directly quoting the IMT (see International Military Tribunal for the Far East, 'Judgement of 4 
November 1948' in John Pritchard and Sonia M Zaide et al (eds), The Tokyo War Crimes Trial, vol 22 
(Garland 1981) 48,436-48,439). For the same conception, see also Hans Kelsen, ‘Will the Judgement in the 
Nuremberg Trial Constitute a Precedent in International Law?’ (1947) 165.  
1446 United States of America v Josef Altstötter et al (Judgement) Case no 3 (4 December 1947) in Trials 
of War Criminals before the Nuernberg Military Tribunals under Control Council Law no 10, vol III (United 
States Government Printing Office 1951) 983.  
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accused guilty of crimes against humanity alone. However, the IMT missed the chance to 

determine the nature of the offence and scope of the link required by article 6(c), rather, 

it gave merely the factual details of the connection between crimes against humanity and 

war crimes, in the case of Streicher,1447 or crimes against peace, in the case of Von 

Schirach.1448  

 

The understanding that exceptions to the prohibition of ex post facto criminalisation are 

acceptable would not be compliant with the current conception of the principle of legality 

in human rights treaties. This would hinder the current punishment of the conducts under 

examination, at least the cases occurred before 1945.  

 

The United States Military Tribunals that applied the CCL 10 tried to point to some 

precedent for justifying the legal existence of crimes against humanity. In 

Einsatzgruppen, the United States Military Tribunal II-A found two bases for justifying 

the fact that crimes against humanity did not breach the principle of legality. First, that 

CCL 10 was the codification of pre-existing principles, rules, and customs contained, for 

the case of crimes against humanity, in 'the common heritage of civilized peoples' or in 

'an evaluation of international right and wrong, which heretofore existed only in the heart 

of mankind, [and] has now been written (...) as the law of humanity'. Second, the 

underlying acts already constituted crimes under domestic law ('no one can claim with 

the slightest pretense at reasoning that there is any taint of ex post factoism in the law of 

murder').1449 
 

In the RuSHA case, the United States Military Tribunal I indicated for both crimes against 

humanity and war crimes the same legal bases for justifying their criminal character: 

articles 23, 45-47, 52, 55-56 of the 1907 Hague Regulations, as well as the fact of being 

'violative of the general principles of criminal law as derived from the criminal laws of 

                                                 
1447 The United States of America, The French Republic, The United Kingdon of Great Britain and Northern 
Ireland, and The Union of Soviet Socialist Republics v Hermann Wilhelm Göring et al (Judgement of 1 
October 1946) in Trial of the Major War Criminals before the International Military Tribunal, vol 1 
(International Military Tribunal Nuremberg 1947) 501-502. 
1448 ibid 512-514. 
1449 United States of America v Otto Ohlendorf et al (Judgement) Case no 9 (8-9 April 1948) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, vol IV (US 
Government Printing Office 1949) 458-459, 497, 499. 



372 

 

all civilized nations and of the internal penal laws of the countries in which such crimes 

were committed.'1450 

 

In Flick, the United States Military Tribunal IV stated, generally covering all counts, that 

'[c]odification is not essential to the validity of law in our Anglo-American system' and 

that it was applying pre-existing international law that was partly uncodified.1451 

 

Additional evidence may also be found in the peace treaties post-Second World War. In 

this regard, the Instrument of Surrender of Italy (Additional Conditions signed on 29 

September 1943 at Malta) and the Berlin Declaration of 5 June 1945 refer to persons 

wanted for ‘analogous offences’ to war crimes; and the Agreement on the Machinery of 

Control in Austria of 28 June 1946 refers to war crimes and crimes against humanity.1452 

 

Two views may be distinguished regarding the justification of the Nürnberg prosecution 

of crimes against humanity. Either it has been stated that the IMT Charter and the 

judgment were declaratory of international law, or that crimes against humanity 

constituted new law in 1945. 

 

The first position was the one apparently followed by the drafters of the IMT Charter and 

by the IMT itself. However, the inclusion of the nexus requirement and the 

acknowledgment that the principle of legality could be exceptioned1453 could make them 

supporters of the second view. The IACHR seemed to accept this position when it stated 

in Almonacid-Arellano et al v Chile that the IMT Charter ‘provided recognition to the 

existence of an international custom (…) which prohibited such crimes.’1454 The IACHR 

added that, in 1973, 'the commission of crimes against humanity (...) was in violation of 

a binding rule of international law. Said prohibition to commit crimes against humanity 

                                                 
1450 United States of America v Ulrich Greifelt et al (Judgement) Case no 8 (10 March 1948) in Trials of 
War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, vol V (US 
Government Printing Office 1950) 153.  
1451 United States of America v Friedrich Flick et al (Judgement) Case no 5 (22 December 1947) in Trials 
of War Criminals before the Nuernberg Military Tribunals under Contorl Council Law No. 10, vol VI (US 
Government Printing Office 1952) 1189. 
1452 See Egon Schwelb, ‘Crimes against Humanity’ (2008) 127. 
1453 William A Schabas, Unimaginable atrocities: justice, politics, and rights at the war crimes tribunals 
(2012) 57-58. 
1454 Almonacid-Arellano et al v Chile (Judgement, Preliminary Objections, Merits, Reparations and Costs) 
IACHR (26 September 2006) para 97. 
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is a ius cogens rule'.1455 AMBOS holds that 'it is fair to argue (...) that crimes against 

humanity had already been embedded in customary international law before the 

Nuremberg trials' in light of the international instruments that have been mentioned in the 

preceeding paragraphs, which support individual criminal liability for violations of the 

laws of humanity.1456 WRIGHT also shared the same view, citing, in addition to the 

precedents just mentioned, that atrocities carried on against a state's own nationals had 

already often motivated humanitarian intervention of third states or had been subject of 

extradition treaties; that international conferences had proposed action against this kind 

of atrocities; the international standards to treatment of resident aliens; and international 

conventions for the protection of minority rights and rights of other persons. However, 

for WRIGHT, the fact that the IMT refused to qualify acts after November 1937 as crimes 

against humanity when a specific plan for aggressive war was proved to have existed, 

indicates that the IMT gave the defendants 'the benefit of doubt', whereas the IMT would 

not have had any difficulty for cases qualified both as war crimes and crimes against 

humanity.1457 Another argument is that the underlying acts constituted domestic crimes in 

accordance with the domestic law in force at the time of the commission of the 

offences.1458 

 

Literature has tended to follow the second position, ie that crimes against humanity 

constituted new law in 1945, and that it was after the adoption of the IMT Charter when 

a custom started to emerge.1459 BASSIOUNI questions that, in 1945, there was sufficient 

evidence of customary law, since opinio juris was then limited to the four states that 

signed the IMT Charter and the nineteen others that acceded to it, and questioned whether 

the establishment of the IMT was enough evidence of state practice. However, he notes 

that the signature of the instruments of surrender by the Reich president appointed by 

Hitler, Grand-Admiral Karl Dönitz, would constitute evidence of Germany's acceptance 

                                                 
1455 ibid para 99. 
1456 Kai Ambos, Treatise on International Criminal Law, vol 2 (2014) 46-47; Christopher K Hall and Kai 
Ambos, 'Article 7' (2016) 154. 
1457 Quincy Wright, 'The Law of the Nuremberg Trial' (1947) 59-62.  
1458 Guido Acquaviva, 'At the Origins of Crimes against Humanity' (2011) 885.  
1459 See citation in William A Schabas, Unimaginable atrocities: justice, politics, and rights at the war 
crimes tribunals (2012) 58 (Lauterpacht regarded as innovative and retroactive the definition of crimes 
against humanity in the IMT Charter); Hans Kelsen, ‘Will the Judgment in the Nuremberg Trial Constitute 
a Precedent in International Law?’ (1947) 165 (Kelsen acknowledged that crimes against humanity under 
the IMT Charter constituted a new crime, but its prosecution was justified by giving primacy to substantive 
justice over legal positivism); George A Finch, 'The Nuremberg Trial and International Law' (1947) 22-23 
(for the same opinion than Kelsen's). 
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of that emerging custom.1460 CASSESE declares that ‘the IMT applied new law (…), 

when it found some defendants guilty of crimes against humanity alone or of these crimes 

in conjunction with others',1461 which would explain, in his view, the limitations of the 

definition of crimes against humanity and the caution shown by the IMT in applying the 

provision.1462 CASSESE proclaims that by 1949, 'the international criminalization of that 

category of offences remained at the limited stage of (…) customary rules'.1463 Evidence 

of such criminalisation under customary international law may be found, in his view, in 

the enactment of the CCL 10; the UNGA resolutions 3(I) of 13 February 1946 (which 

demands the extradition and punishment of those responsible for the crimes contained in 

the IMT Charter) and 95(I) of 11 December 1946 (unanimously affirming the principles 

of international law recognised by the IMT Charter and judgment and demanding its 

codification), both being, in his opinion, evidence that in 1946 this type of crime was in 

the process of becoming customary;1464 and the domestic case law on crimes against 

humanity related to the Second World War.1465  

 

Thus, the apparent lack of opinio iuris and, above all, state practice of prosecuting persons 

for crimes against humanity, one may argue that crimes against humanity had not been 

criminalised under customary international law at the time of the commission of the 

extrajudicial execution of civilian prisoners and the enforced disappearance of civilians 

during the 1936-1939 armed conflict in Spain under consideration. 

 

However, as it is relevant for subsequent acts of the Francoist repression, it is here 

examined whether the nexus to war crimes or crimes against peace was also part of the 

definition of crimes against humanity under customary international law.  

 

                                                 
1460 M Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1999) 83-84. 
1461 Antonio Cassese, International Criminal Law (2008) 106. 
1462 See ibid 105-107. For the same position, see Prosecutor v Dusko Tadić, aka 'Dule' (Opinion and 
Judgement) IT-94-1-T (7 May 1997) para 618, although the Trial Chamber acknowledges that it was not ‘a 
novel concept’. 
1463 Antonio Cassese, ‘Balancing the Prosecution of Crimes against Humanity and Non-Retroactivity of 
Criminal Law’ (2006) 415. 
1464 UNGA Res 3 (I) (13 February 1946) UN Doc A/RES/3(I) (adopted without vote); UNGA Res 95(I) (11 
December 1946) UN Doc A/RES/95/I (adopted unanimously). See Antonio Cassese, International 
Criminal Law (2008) 107. 
1465 Antonio Cassese, ‘Balancing the Prosecution of Crimes against Humanity and Non-Retroactivity of 
Criminal Law’ (2006) 415-416. 
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It has been stated that the custom that arose after the Second World War only referred to 

crimes against humanity committed with the required nexus.1466 It was not until the ILC's 

1954 Draft Code of Offences against the Peace and Security of Mankind, that the nexus 

was removed from the definition of crimes against humanity.1467 With regard to the 

previous draft, which still kept the nexus, the report by J Spiropoulos of 30 April 1954 

commented that the representative of Yugoslavia had argued in favour of defining crimes 

against humanity without including the nexus to other crimes, 'pourvu qu'ils soient 

perpétrés "d'une manière systématique"' (as long as they have been committed 

systematically).1468 Therefore, the view may prevail that before 1954, it was not possible 

to conceive crimes against humanity without the nexus. CASSESE asserts that ‘[i]t is 

only later, in the late 1960s, that a general rule gradually began to evolve, prohibiting 

crimes against humanity even when committed in time of peace.’1469 

 

Even if article 5 of the ICTY Statute requires that crimes against humanity have been 

'committed in armed conflict, whether international or internal in character', in Tadić, the 

ICTY Appeals Chamber clarified that the nexus between crimes against humanity and 

armed conflict was no longer required by customary international law.1470 The ICTY 

Appeals Chamber indicated as evidence: the elimination of the nexus requirement from 

article II(1)(c) of the CCL 10 and from the international conventions on genocide and 

apartheid, which are specific types of the broader category of crimes against humanity.1471 

With regard to that, it has also been said that the conventions referred to were limited to 

genocide and apartheid and that CCL 10 constituted domestic legislation enacted by the 

occupying powers operating as the government of Germany, to be applied by domestic 

courts.1472 

                                                 
1466 David Matas, ‘Prosecuting Crimes Against Humanity: The Lessons of World War I’ (1989-1990) 95-
96. 
1467 ILC, 'Draft Code of Offences against the Peace and Security of Mankind' (1954) 2 Yearbook of the 
Interlational Law Commission 149, 150 UN Doc A/CN.4/SER.A/1954/Add.1, art 2(11). Note that UNGA 
Res 95(I) of 11 December 1946 and the ILC's 1950 'Principles of International Law Recognized in the 
Charter of the Nürnberg Tribunal and in the Judgment of the Tribunal' contained the nexus requirement. 
1468 J Spiropoulos, 'Draft Code of Offences against the Peace and Security of Mankind' (1954) 2 Yearbook 
of the International Law Commission 112, 118 UN Doc A/CN.4/85. 
1469 Antonio Cassese, ‘Balancing the Prosecution of Crimes against Humanity and Non-Retroactivity of 
Criminal Law’ (2006) 413. 
1470 Prosecutor v Duško Tadić, aka 'Dule' (Decision on the defence motion for interlocutory appeal on 
jurisdiction) IT-94-1-A (2 October 1995) para 141. See also ibid 78, 139-140.  
1471 ibid para 141. 
1472 See William A Schabas, Unimaginable atrocities: justice, politics, and rights at the war crimes 
tribunals (2012) 11-12, 58. 
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In fact, the German Supreme Court for the British Occupied Zone applied the CCL 10, 

and qualified as crimes against humanity acts occurring outside the context of war, as 

long as the act was committed in a context of tyranny.1473 Other posterior domestic cases 

on the Second World War also showed that they were replacing the nexus to armed 

conflict with the requirement of some form of state authority (Menten, Barbie, Touvier 

and Finta).1474 However, the case law post-Nuremberg on atrocities concerning the Nazi 

regime and the Second World War does not show any consensus, since many also 

followed the IMT judgment, by qualifying only the events committed after 1939 as crimes 

against humanity.1475 

 

The ICTY Appeals Chamber further noted that the nexus requirement of article 5 is only 

a jurisdictional prerequisite, but not a 'legal ingredient of the subjective element of the 

crime',1476 justified because the UNSC 'intended to limit the jurisdiction of the Tribunal 

to those crimes which had some connection to armed conflict in the former 

Yugoslavia.'1477 The same has been argued with regard to the nexus requirement of the 

IMT Charter. 

 

In Kolk and Kislyiy v Estonia, which dealt with the conviction of crimes against humanity 

of an Estonian and a Russian for having participated in the deportation of the civilian 

population from the occupied Estonia to the USSR in 1949, the applicants’ complained 

of a violation of article 7 of the ECHR, because the applicable domestic criminal code 

did not include crimes against humanity at the time, and the deportation had apparently 

not been carried out 'before or during war', nor 'in execution of or in connection with any 

crime against peace or any war crime'. The ECtHR dismissed the complaint, because the 

deportation that was the subject-matter of the complaint fulfilled the elements of the 

definition of crimes against humanity provided by customary international law. Even if 

                                                 
1473 Gerhard Werle and Florian Jessberger, Principles of international criminal law (2014) para 872; Kai 
Ambos, Treatise on International Criminal Law, vol 2 (2014) 51. 
1474 Kai Ambos, Treatise on International Criminal Law, vol 2 (2014) 52-53. 
1475 Steven R Ratner, Jason S Abrams, and James L Bischoff, Accountability for Human Rights Atrocities 
in International Law. Beyond the Nuremberg Legacy (2009) 53-54. 
1476 Prosecutor v Dusko Tadic (Judgement) IT-94-1-A (15 July 1999) para 249. See also Prosecutor v 
Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (Judgement) IT-96-23 & IT-96-23/1-A (12 June 
2002) para 83. 
1477 Prosecutor v Vojislav Seselj (Decision on the interlocutory appeal concerning jurisdiction) IT-03-67-
AR72.1 (31 August 2004) para 12. 
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the IMT Charter was not applicable to the case, the underlying 'principles' had acquired 

'universal validity', via its confirmation by means, among others, of the UNGA resolution 

95(I) of 11 December 1946 and by the 'Principles' formulated by the ILC. The ECtHR 

considered that the elements of the crime coincided with article 6(c) of the IMT Charter, 

because it expressly noted that 'deportation of the civilian population was expressly 

recognised as a crime against humanity in the Charter of the Nuremberg Tribunal of 1945' 

and that the deportation occurred when Estonia was occupied by the Soviet Union (the 

USSR occupation lasted from 1940 to 1941 and from 1944 to 1991).1478 According to 

CASSESE, this judgment shows that ‘[t]he international rules existing at that period did 

not require that the nexus between war crimes or aggression and crimes against humanity 

be close in time, thus implying that the lapse of nine years (…) should not constitute an 

obstacle to the application of the rules on crimes against humanity’.1479 

 

In Korbely v Hungary, regarding the conviction of the applicant of a crime against 

humanity committed in an uprising of 1956, the Grand Chamber noted that 'a link or 

nexus with an armed conflict – may no longer have been relevant by 1956' for the act that 

was the subject-matter of the complaint to constitute a crime against humanity under 

international law, basing its view among others on the 1954 Draft Code of Offences 

against the Peace and Security of Mankind.1480 The dissenting Judge Loucaides shared 

the views of Lord Millet in the Pinochet judgement of the House of Lords that the nexus 

requirement of article 6(c) of the IMT Charter ‘appears to have been a jurisdictional 

restriction based on the language of the Charter. There is no reason to suppose that it was 

considered to be a substantive requirement of international law.’1481 

 

In Kononov v Latvia, the Grand Chamber regarded the 'Principles' formulated by the ILC 

as evidence of customary international law. Although the provision regarding crimes 

against humanity (principle VI(c)) was omitted, this does not diminish the value of the 

                                                 
1478 August Kolk and Petr Kislyiy, applications nos 23052/04 and 24018/04, Fourth Section, decision as to 
the admissibility, 9 June 2004, 7-9. This agrees with Cassese's view that in 1949, the customary prohibition 
of crimes against humanity had already crystallised (see Antonio Cassese, ‘Balancing the Prosecution of 
Crimes against Humanity and Non-Retroactivity of Criminal Law’ (2006) 417-418).  
1479 Antonio Cassese, ‘Balancing the Prosecution of Crimes against Humanity and Non-Retroactivity of 
Criminal Law’ (2006) 418. 
1480 Korbely v Hungary, application no 9174/02, Grand Chamber, judgement, 19 September 2008, para 82. 
1481 Cited in para 2 of dissenting opinion of Judge Loucaides, in Korbely v Hungary, application no 9174/02, 
Grand Chamber, judgement, 19 September 2008. 
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reference made to the 'Principles', because this may be the result of the fact that the 

applicant had been convicted only for war crimes.1482 

 

Article 5 of the Law on the Establishment of the Extraordinary Chambers1483 defines 

crimes against humanity without including any nexus. The Extraordinary Chambers in 

the Courts of Cambodia (hereinafter ‘ECCC’) considered in Duch, whether this category 

of crimes formed part of customary international law between 1975 and 19791484 and 

referred to the ICTY Appeals Chamber’s decision that the nexus requirement was a 

jurisdictional requirement, 'thus implying that it was not required under customary 

international law even in 1945', as well as to the decision of Korbely v Hungary that 'this 

nexus many no longer have been relevant as of 1956.'1485 

 

Finally, it may also be assessed whether crimes against humanity had been criminalised 

during 1936-1952 under general principles of law. Article 7(2) of the ECHR and article 

15(2) of the ICCPR expressly include the 'general principles of law recognised by 

civilised nations' or 'by the community of nations' as source for defining criminal offences 

and penalties in compliance with the principle of legality. Of course, the requirements of 

the principle of legality need to concur, namely that the criminalisation included in the 

principle has been sufficiently accessible and foreseeable, and that it is not applied 

retroactively.1486 

 

There are different views on the meaning of the expression ‘general principles of law’ in 

these provisions. On the one hand, if the view expressed in the travaux préparatoires,1487 

                                                 
1482 Kononov v Latvia, application no 36376/04, Grand Chamber, judgement, 17 May 2010, paras 52, 122, 
187. 
1483 Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution 
of Crimes Committed during the Period of Democratic Kampuchea, 2 January 2001, as amended on 27 
October 2004 (NS/RKM/004/006). 
1484 Co-Prosecutors v Guek Eav Kaing alias Duch (Judgement) 001/18-07-2007/ECCC/TC (26 July 2010) 
para 284. 
1485 ibid para 292. 
1486 Kenneth S Gallant, The Principle of Legality in International and Comparative Criminal Law (2009) 
177. 
1487 In the 15th Session, in 1960, the Third Committee discussed, with regard to art 15 of the draft ICCPR, 
the conformity of the general principles with the principle of legality. Some delegations considered that 
‘retention of paragraph 2 would eliminate any doubts regarding the legality of the judgements rendered by 
the Nürnberg and the Tokyo tribunals. (…) The provision of paragraph 2 would confirm and strengthen 
those principles [principles of international law recognised by the IMT Charter and judgement], and would 
ensure that if in the future crimes should be perpetrated similar to those punished at Nürnberg, they would 
be punished in accordance with the same principles.' (UN Doc A/4625, para 16; see also UN Doc 
A/C.3/SR.1008, paras 2, 14, 24; A/C.3/SR.1009, para 13; A/C.3/SR.1010, paras 9, 32-33; A/C.3/SR.1011, 
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and followed by the ECtHR1488 and the European Commission of Human Rights,1489 that 

those provisions refer to the IMT Charter and judgement, it could be argued that the 

'Nürnberg Principles' would apply to the atrocities committed in Spain once these general 

principles of law were affirmed. In this regard, TOMUSCHAT argues that crimes against 

humanity before 1945 were punishable in accordance with general principles of 

international law, and that such a punishment was compliant with the principle of legality, 

since '[n]ullum crimen seeks to protect legitimate confidence. (...) Nobody can 

legitimately claim that he believed that such actions (...) were perfectly lawful. (...) It 

should not be extended to conduct that the international community unequivocally 

condemns.'1490 In accordance with this position, the earliest possible date would be 1945 

and could not apply retroactively. The extrajudicial executions of civilian prisoners 

examined would be thus excluded, due to the time of commission. 

 

On the other hand, CASSESE regarded the 'Nürnberg Principles' already included in 

article 7(1) of the ECHR, since article 7(1) refers to criminal offences defined by 

'international law' and he considered that these Principles had crystallised as part of 

customary international law soon after the IMT judgment. He argued that article 7(2) was 

meant to establish that general principles of law constitute a subsidiary source for defining 

crimes.1491 However, he convincingly rejected that crimes against humanity in the 1940s 

could have been defined by general principles of law: 

 
'[T]he requirements for the existence of such a principle are different from, and less 

stringent than, those relating to customary rules: usus and opinio juris are not necessary; 

only the objective existence of the fact that most countries of the world uphold the same 

general principle of law in their legislation or case law is needed. Nevertheless, in 1949 the 

                                                 
§§31-35; A/C.3/SR.1012, §15; A/C.3/SR.1013, paras 14-15, 17) See Marc J Bossuyt, Guide to the “Travaux 
Préparatoires” of the International Covenant on Civil and Political Rights (1987) 331. 
1488 See Kononov v Latvia, application no 36376/04, Grand Chamber, judgement, 17 May 2010, para 186; 
August Kolk and Petr Kislyiy v Estonia, applications nos 23052/04 and 24018/04, Fourth Section, decision 
as to the admissibility, 17 January 2006, 9; Maurice Papon c France, requête no 54210/00, Première 
Section, décision sur la recevabilité, 15 novembre 2001, 25. 
1489 See Paul Touvier v France, application no 29420/95, Plenary of the European Commission of Human 
Rights, decision on the admissibility of the application, 13 January 1997, 161; X c Belgique, requete no 
268/57, Chamber du Conseil de la Commission Européenne des Droits de l'Homme, décision sur la 
recevabilité, 20 juillet 1957, 3. 
1490 See Christian Tomuschat, 'The Legacy of Nuremberg' (2006) 834-836. 
1491 Antonio Cassese, ‘Balancing the Prosecution of Crimes against Humanity and Non-Retroactivity of 
Criminal Law’ (2006) 414-415. 
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proscription of crimes against humanity manifestly did not amount to a general principle 

of law, let alone to a rule laid down in the legislation of most countries of the world.'1492 

 

To sum up the implications of the instruments and literature cited for the cases under our 

consideration, several hypothetical scenarios may be distinguished. The first scenario 

would consist of considering that the 1936-1939 armed conflict in Spain became an 

international armed conflict. Then, the nexus to an international armed conflict would be 

justified during the entire period investigated for the extrajudicial executions and the 

enforced disappearances (1936-1952), since the time lapse between the end of the armed 

conflict and the commission of the crimes could be considered as not being an obstacle 

for proving the nexus, following the interpretation of CASSESE. 

 

In this scenario, if the IMT Charter were considered as declaratory of pre-existing customs 

or general principles of law, the customs or principles enshrined in the IMT Charter would 

apply to the cases investigated committed from 1936. If the IMT Charter were considered 

to contain a custom or principle that had existed only since 1939, since the IMT only 

convicted for those crimes against humanity committed during the Second World War, 

then such custom or principle would only apply to the investigated cases from 1939 

onwards. However, this second option does not seem convincing, because the IMT stated 

that the reason for excluding the prosecution for the crimes committed before the Second 

World War was that the nexus with war crimes or crimes against peace had not been 

‘satisfactorily proved’. 

 

Within the same scenario, it could be considered instead that the IMT Charter constituted 

new law. If it was argued that a new custom emerged subsequently, by means of the above-

mentioned instruments, such new custom could only serve as a basis for prosecuting 

crimes against humanity committed in Spain from the moment that the custom was 

considered to exist, as it could not apply retroactively. 

 

The second scenario consists of arguing that the 1936-1939 armed conflict amounted to 

an internal armed conflict. In this case, if it is understood that the nexus to an international 

armed conflict was required by customary law at least until the 1954 Draft Code of 

                                                 
1492 ibid 415. 



381 

 

Offences against Peace and Security of Mankind, it would not be possible to prove the 

concurrence of the required nexus and, consequently, prosecutions for crimes against 

humanity would not be permitted under customary international law.  

 

If it is understood, as mentioned in Tadić or Duch, that the nexus was merely a 

jurisdictional requirement for the IMT and that customary international law may not have 

required such nexus even in 1945, then prosecutions for crimes against humanity in 

peacetime would have been possible in Spain since the emergence of the custom. 

 

Finally, in the case that it was accepted that the enforced disappearances under the 

Francoist repression amounted to crimes against humanity according to customary 

international law, it is to be taken into account that the perpetrators could only be 

prosecuted by a foreign or an international tribunal, if their conception of principle of 

legality permitted the direct application of international law. 

 

In this regard, it is to be noted that the extrajudicial executions of civilian prisoners (ie 

murder) and enforced disappearance of civilians constitute both the underlying offences 

that may be part of the broader attack on a civilian population for the purposes of 

complying with the elements of the definition of crimes against humanity.1493 As said 

above, it could be possible to argue that the nexus requirement with an international armed 

conflict was also fulfilled. It would even be possible to provide enough evidence that the 

requirement of state policy of the Justice case or in the 1954 Draft Code of Offences 

against Peace and Security of Mankind concurred in the cases under examination, in light 

of the numerous analogous cases during the Francoist regime and the legislation and 

mechanisms that supported such oppressive system (eg the disappearances of 

children).1494 

  

                                                 
1493 Gerhard Werle and Florian Jessberger, Principles of international criminal law (2014) paras 916ff. 
1494 For the widespread execution of prisoners of war, see eg n 1018; for the legislation and mechanisms 
supporting the system of oppression, see ch 2. 
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7. Conclusions 
 

Transitional justice in Spain was characterised from the beginning by the aim of granting 

‘equal’ treatment to the supporters of the dictatorship and the democratic opposition. This 

was illustrated by the granting of a blanket amnesty for those responsible for the 

repression and for political prisoners, as well as a set of reparative measures to 

compensate for the discrimination that the defeated side had suffered until then, and the 

adoption of institutional reforms that democratised the legal order. A change of 

perspective in state tools, to come to terms with the past, can be identified in the 

improvements of the reparative measures that occurred during the period known as the 

‘re-emergence of memory’. However, the state’s empathy towards these social claims 

froze in the last few years. Even the 2007 Historical Memory Law, that did not satisfy the 

victims’ claims, is not being implemented in many essential aspects, such as the support 

for the search, locating and identification of disappeared victims and the total withdrawal 

of Francoist symbols from public spaces and buildings. There are other aspects that were 

not even included in the 2007 Historical Memory Law, but that still concern victims: the 

annulment of the judgments against political prisoners and the exclusion of international 

crimes from the scope of the 1977 Amnesty Law. The response from victims has been to 

look for other jurisdictions to make their claims happen. Importantly, the judicial 

proceeding in Argentina under the principle of universal jurisdiction, and the high number 

of victims already represented, shows the type of answer that victims are awaiting.  

 

Several international instances have already requested Spain review and modify the 

measures adopted to come to terms with its past. Such demands, that make reference to 

the violation by the state of obligations under international law, seriously question its 

model of transitional justice.  

 

Among the meagre measures of transitional justice adopted in post-Franco Spain, this 

work has focused on the (lack of) prosecutions regarding the repression against non-

combatants during the 1936-1939 armed conflict and dissidents during the Francoist 

dictatorship until the first elections in June 1977. 
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In particular, I have taken as a sample: (i) the judgment of the Audiencia Provincial of 

Madrid and the decisions of the Supreme Court in the Ruano case; (ii) the decisions taken 

by Investigating Judge number 5 of the Audiencia Nacional in the Paracuellos del Jarama 

case and in the 1936-1951 enforced disappearances case; (iii) the judgment of the 

Supreme Court in the Garzón case; (iv) the decisions taken by the Audiencias 

Provinciales of Madrid, Barcelona, Huelva, Bizkaia and Cádiz in the cases of the stolen 

babies, as well as the position of the Public Prosecution Office regarding these cases; (v) 

the decision of the Audiencia Provincial of Barcelona in the 1937-1939 aerial 

bombardments against Barcelona case; (vi) the decision of the Audiencia Provincial of 

Bizkaia in the 1937 aerial bombardments against Durango case; (vii) the decision of the 

Audiencia Provincial of Madrid in the case on torture committed by the Brigada Político-

Social; and (viii) the decision of the Tribunal Superior de Justicia of Catalonia in the 

discriminatory convictions of LGBT case. 

 

The description of the instructions of public authorities and legislation aimed at repressing 

dissidence, as well as the bodies created for its implementation, have been described with 

the aim of proving that the chapeau of crimes against humanity could probably be 

fulfilled in all cases. However, the subsumption of the conducts of homicide, enforced 

disappearance, torture, ill-treatment and illegal detention of the above cases under the 

criminal offence of article 607bis(2) of the current 1995 Penal Code, which introduced 

the definition of crimes against humanity for the first time, would breach the guarantees 

of the principle of legality in Spanish criminal law. This is so because the 2003 

amendment of the Penal Code meant a case of new internal criminalisation, regardless of 

whether the prohibition of crimes against humanity existed under customary international 

law between 1936 and 1977. 

 

Thus, the above cases have to be subsumed according to the Penal Code in force at the 

time of their consummation, as a crime of homicide, injury or illegal detention, depending 

on the case. Enforced disappearances are permanent crimes the consummation of which 

(and the unlawful state created) continue until the search, locating, exhumation where 

appropriate, and identification of victims, or when the corresponding public authorities 

carry out an investigation and provide an official account of the whereabouts of the 

missing person; or when the disappeared victims that are still alive have knowledge of 

their true identity. This understanding is based on the fact that the protected legal interests 
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affected continue to be damaged. The permanent consummation of enforced 

disappearance has consequences for the determination of the law applicable to these 

cases. In accordance with article 7 of the 1995 Penal Code and the case law on permanent 

crimes, the enforced disappearances investigated may be subsumed in the provisions of 

the 1995 Penal Code now in force. The provisions of illegal detentions, homicide and/or 

injury will apply, depending on the evidence gathered during the potential criminal 

proceeding. In principle, the cases of missing persons located and identified would be 

subsumed in articles 163(1) and (3), 165 (if the victim was a minor) and 167 (if committed 

by public servants or authorities) of the 1995 Penal Code (the version in force at the time 

of concluding the consummation). The cases of missing persons that remain disappeared 

would be subsumed in articles 163(1) and (3), 166(1), 166(2) (if the victim was a minor) 

and 167 (if committed by public servants or authorities or State agents) of 1995 Penal 

Code (2015 amendment). In addition, in the stolen babies cases, the crime of illegal 

detention may concur with the crimes of forgery and simulation of birth. With regard to 

the discriminatory convictions of LGBT case, it is important to note that compliance with 

domestic legislation of the defendants does not by itself exclude the subsumption in a 

crime of illegal detention. However, like other similar cases, it would certainly raise issues 

concerning the existence of a mistake of law.  

 

Regardless of the status under international law of the prohibition of the application of 

statutory limitations to war crimes and crimes against humanity between 1936 and 1977, 

the material nature of statutory limitations in Spanish criminal law makes the norms 

regulating statutory limitations subject to the requirements of the principle of legality. 

Thus, crimes that may be qualified as war crimes or crimes against humanity and have 

been committed before 1 October 2004 (the date of entry into force of the amendment to 

the 1995 Penal Code introducing this prohibition of statutory limitations for war crimes 

and crimes against humanity) will be subject to the limitation periods provided for the 

ordinary crimes of homicide, injury or illegal detention in the Penal Code in force at the 

time of the termination of their consummation.  

 

The limitation period shall start to run from the day of commission of the crime. For the 

crimes of homicide and injury, due to their instantaneous consummation, the limitation 

period started to run on the date of the production of the death or injury. If the crime of 

homicide and the crime of injury may currently have a limitation period of twenty years 
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and five years respectively, and the crimes were potentially committed at any time 

between 1936 and 1977, the crimes would be already time-barred by now, given the 

exhaustion of the applicable limitation period. In contrast, for the permanent crimes of 

illegal detention with enforced disappearance, the limitation period starts to run when the 

missing person appeared alive or death or when his or her fate and whereabouts were 

unveiled. With the applicable limitation period being fifteen years, most probably none 

of the hundreds of disappearances investigated has become time-barred. There are also 

arguments for considering that the concurring crimes against high-level national 

institutions and the form of government, forgery, simulation of birth or altering 

parenthood, despite having an instantaneous consummation, would not be time-barred, 

until expiry of the limitation period applying to the permanent crimes of illegal detention 

with enforced disappearance. 

 

Article 1969 of the Spanish Civil Code establishes that the limitation period for any kind 

of legal action shall run from the date on which they could be exercised. In light of this, 

case law interprets that the limitation period for the exercise of the legal action to claim 

back the property seized during the Francoist regime starts to run from the date of the 

entry into force of the 1978 Constitution, on 29 December 1978. The Supreme Court has 

admitted the applicability of this doctrine to criminal cases in its above-mentioned 

judgment of 27 February 2012. Given the fact that the validity of the 1977 Amnesty Law 

has been blocking the exercise of legal actions to investigate and prosecute the cases of 

repression inflicted against dissidents by the authorities under the Francoist regime, it 

could be argued that the limitation period corresponding to instantaneous crimes covered 

by the scope of the 1977 Amnesty Law, such as cases of homicide, injury, forgery of 

documents, simulation of birth, altering parenthood, and, of course, permanent crimes of 

illegal detention followed by enforced disappearance, cannot be considered as having 

started to run. Under this argument, none of the crimes under the scope of the 1977 

Amnesty Law would be currently time-barred. 

 

Regarding the scope of application of the 1977 Amnesty Law, the charges of homicide 

and injury imputed to the police officers in the Ruano case could have been covered by 

its articles 1(1)(a) or 2(e), and the political intentionality would have been proven due to 

the fact that the victim was a political dissident arrested while conducting a typically 

political activity (ie distributing propaganda). The killing of political prisoners by 
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Republican authorities in the Paracuellos del Jarama case, the 1937-1939 aerial 

bombardments against Barcelona case, the 1937 aerial bombardments against Durango 

case, and the 1936-1939 enforced disappearances case could also be subsumed in article 

1(1)(a) of the 1977 Amnesty Law. The stolen babies cases would not fulfil the material 

scope of the 1977 Amnesty Law, if the abduction of minors followed economic or other 

private interests. The case on torture committed by the Brigada Político-Social would fall 

within the scope of application of articles 1(1)(a) and 2(e). In respect of the discriminatory 

convictions of LGBT case, there are strong arguments to consider that the ideological 

considerations behind the persecution of individuals based on their sexual orientation 

would fit in the jurisprudential definition of 'political intentionality' of article 1(1)(a). 

 

In accordance with article 9, the 1977 Amnesty Law is only applicable to crimes the 

commission of which has been acknowledged or proven during the criminal proceeding. 

To determine whether the requirements for its application are met, it would be necessary 

to institute a criminal proceeding and, at least, investigate the circumstances of the case 

and the identity of perpetrators. Thus, the proper application of article 9 would transform 

the 1977 Amnesty Law into a truth-seeking mechanism. 

 

The temporal scope of article 1(1)(a) of the 1977 Amnesty Law is limited to acts executed 

before 15 December 1976. The temporal scope of article 2 of the 1977 Amnesty Law is 

limited to conducts performed until 6 October 1977. Thus, crimes with an instant 

consummation or a permanent consummation that ended before 15 December 1976 or 6 

October 1977 are covered by articles 1 and 2. As a result, the enforced disappearances 

investigated in the 1936-1951 enforced disappearances case, the consummation of which 

continued beyond the time limit set in the provisions of the 1977 Amnesty Law (in this 

case, 15 December 1976 or 6 October 1977) would not comply with the temporal scope 

of the 1977 Amnesty Law. The illegal detention performed between 15 December 1976 

and 1977 in the discriminatory convictions of LGBT case would also not comply with the 

temporal scope of the 1977 Amnesty Law. 

 

The interpretation criteria indicate that, despite the similarities between general pardons 

and amnesties, article 62(i) of the 1978 Constitution does not include a prohibition to 

grant amnesties. However, under the hypothesis that it was understood that amnesties fell 

within the scope of the constitutional prohibition of general pardons, the reasoning of case 
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law for general pardons indicates that the retroactive application of this constitutional 

prohibition to crimes consummated before the enactment of the 1978 Constitution would 

breach the lex praevia requirement of the principle of legality. Thus, in the cases at hand, 

only if their consummation concluded before 29 December 1978, would the constitutional 

provision that abrogates norms that oppose the 1978 Constitution not hinder the 

application of the 1977 Amnesty Law. 

 

Therefore, the Ruano case, the Paracuellos del Jarama case, the 1937-1939 aerial 

bombardments against Barcelona case, the 1937 aerial bombardments against Durango 

case, and the case on torture committed by the Brigada Político-Social would be covered 

by the material and temporal scope of the 1977 Amnesty Law. There are strong arguments 

to consider that the illegal detentions within the discriminatory convictions of LGBT case 

performed before 15 December 1976 would also be amnestied. 

 

The application of the 1977 Amnesty Law to these cases does not mean the violation of 

any international obligation for Spain. In particular, the 1977 Amnesty Law or the non-

investigation and non-prosecution of the repression against dissidents under the Francoist 

regime did not imply the violation of any treaty obligation by Spain. 

 

A communication before the HRC regarding the rights of the killed or disappeared victims 

would be certainly considered inadmissible ratione temporis, since the triggering events 

are the death and the enforced disappearance and these occurred before Spain ratified the 

ICCPR on 27 April 1977 and acceded to the Optional Protocol, on 25 January 1985. The 

only possibility for admitting ratione temporis any communications with respect to 

disappeared persons is to demonstrate that an 'act of confirmation' of the enforced 

disappearance (an act of detention) occurred after the date of entry into force of the 

Optional Protocol for Spain. Regarding the relatives of the killed or disappeared person, 

only a well-founded communication in respect of the rights of the close relatives of the 

victims could be admissible ratione temporis. It would be necessary to provide evidence 

of the adverse effects caused on their health and family life by the search for the 

disappeared or by the obstacles found for an investigation in proceedings instituted since 

the entry into force of the ICCPR and the Optional Protocol for Spain. 
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Since the ill-treatment, homicide and enforced disappearance occurred or commenced 

before the 'critical date', the ECtHR would not have temporal competence over the 

violation of the substantive limbs of articles 2, 3 and 5. In light of the ECtHR's case law, 

the ECtHR could now only have temporal competence to examine an application on the 

alleged violation of the procedural limb of these articles, in relation to the inactivity of 

the Spanish judicial authorities vis-à-vis the killing of the Ruano case and the torture of 

the case on torture committed by the Brigada Político-Social (due to the compliance with 

the 'genuine connection test'), and the enforced disappearances of the 1936-1951 enforced 

disappearances case (due to the continuous nature of the violation, as long as there is no 

account on the fate and whereabouts of the missing). However, in respect of the rights of 

the victims in these three cases, the circumstances of the cases would not justify 

compliance with the six-month rule when filing an application with the ECtHR. With 

regard to the relatives of the victims of enforced disappearance, due to the differing 

conclusions of Janowiec and Others v Russia and Gutiérrez Dorado and Dorado Ortiz v 

Spain, it is doubtful whether an application on the violation of article 3 would comply 

with the six-month rule. 

 

Finally, no norm of customary international law and no general principles of law made 

prosecution in cases of homicide, torture, enforced disappearance, or crimes against 

humanity, mandatory before 1977, due to an insufficient state practice in that sense, and 

due to an opinio iuris still evolving in the 1970s. 

 

The last chapter is aimed at analysing the cases occurred during the 1936-1939 armed 

conflict in Spain from the perspective of international criminal law, which would of 

course only occur in the hypothetical case that an international criminal tribunal or the 

courts of a third state whose principle of legality admitted the direct application of 

international law tried these cases. The cases chosen have been the Paracuellos del 

Jarama case, the 1936-1951 enforced disappearances case; the 1937-1939 aerial 

bombardments against Barcelona case and the 1937 aerial bombardments against 

Durango case. 

 

For determining the norms of international law applicable to these cases, it has been 

necessary to examine the type of armed conflict that took place in 1936-1939 in Spain, 

taking into account the understanding that internal armed conflicts are considered as 
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international armed conflicts and trigger the application of international law of 

international armed conflicts in case of recognition of belligerency and foreign 

intervention. 

 

All the circumstances point to the conclusion that no recognition of belligerency was 

granted, but that the case was illustrative of a situation of admission of insurgency. The 

intention of the lawful Government is clearly reflected eg in the legal framework 

applicable to combatants of the rebel side taken prisoners, who did not enjoy the status of 

prisoner of war and were subjected to domestic criminal law for their mere participation 

in the armed conflict. The only event that could by itself amount to implicit recognition 

of belligerency is the attempted blockades of ports in possession of insurgents in 1936, 

regardless of the effectiveness of these blockades, based on the precedent of 1861, when 

President Lincoln's proclamation of the institution of a blockade of certain southern ports 

led to the immediate recognition of belligerency of the Southern Confederacy by the UK 

Government.  

 

In addition, evidence has been provided to prove that there was direct intervention, as 

understood in the case law of international criminal tribunals (ie that 'another State 

intervenes in that conflict through its troops'), on the part of Germany, Italy and Portugal. 

The conduct of the German, Italian and Portuguese Governments fulfilled the two 

requirements of the test designed to prove direct intervention: Italian, German and 

Portuguese armed forces were present and participated in attacks against the forces of the 

lawful Government of Spain in the various war fronts from July 1936 until the end of the 

armed conflict in April 1939. This direct intervention converted the internal armed 

conflict into an international armed conflict.  

 

It has also been argued that there was only one armed conflict, instead of two or more 

overlapping armed conflicts. No evidence indicates the existence of a separate armed 

conflict different from the main one, because the Spanish rebels, Germany, Italy and 

Portugal were united in a struggle against Spain, as a common enemy.  

 

In the 1937-1939 aerial bombardments against Barcelona case and the 1937 aerial 

bombardments against Durango case, international law of international armed conflicts 

(ie war) would apply, regardless of whether the 'theory of pairings' or the 'global approach' 
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was deemed applicable, given that they were performed by the Italian military. These 

cases would concern the customary distinction between civilians and combatants, the 

distinction between civilian objects and military objectives, and the prohibition of 

indiscriminate attacks. Given that the attacks occurred when Barcelona and Durango were 

not in the front line, for such aerial bombardments to constitute war crimes under 

customary international law, it would be necessary to show: (i) that the bombings were 

not directed against specific military objectives; or (ii) that the bombings were directed 

at specific military objectives, but did not comply with the principle of proportionality, 

so that the damage to civilians or civilian objects was not proportional to the military 

advantage gained. 

 

The extrajudicial executions of prisoners of war and civilian prisoners that were the 

subject-matter of the Paracuellos del Jarama case concern the customary obligation to 

humane treatment and the customary prohibition of killing civilians and persons hors de 

combat. In light of the case law concerning the Second World War, it may be argued that 

at the time of the 1936-1939 Spanish armed conflict, a widespread understanding existed 

that this conduct was a war crime under customary international law. If the 'theory of 

pairings' applied to the case and it was assumed that there was no tacit recognition of 

belligerency on the part of the lawful Government, then international law for international 

armed conflicts (ie for war) would not apply, for being a conduct attributed to the lawful 

Government regarding imprisoned Spanish rebels. If the 'global approach' applied, then 

the conducts under consideration could be subsumed in the definition of war crimes, as 

then established in international law. 

 

The 1936-1951 enforced disappearances case, perpetrated by military or paramilitary 

supporting the rebels against civilians during the 1936-1939 armed conflict, concern the 

customary prohibition of murder of civilians and persons hors de combat, as well as the 

customary rules of the prohibition of arbitrary deprivation of liberty, the prohibition of 

torture and other cruel or inhuman treatment, the requirements of registration, visits and 

transmission of information with respect to persons deprived of their liberty, the 

requirement of respect for family life, the requirement that each party to the conflict must 

take all feasible measures to account for persons reported missing. The case law of the 

Second World War and its legal foundation on the norms for the treatment of civilians of 

occupied territories and prisoners of war, may be regarded as proving the customary status 
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of enforced disappearance as a war crime at the time of the 1936-1939 Spanish armed 

conflict. If the 'theory of pairings' applied and it was assumed that there was no tacit 

recognition of belligerency on the part of the lawful Government, then international law 

for international armed conflicts (ie for war) would not apply, due to its being a conduct 

attributed to the Spanish rebels. If the 'global approach' applied, then the enforced 

disappearances occurred between 1936 and 1939, if connected with the armed conflict, 

could be subsumed in the definition of war crimes, as then established in international 

law. 

 

Finally, I have also explored the qualification of these conducts as crimes against 

humanity. Given the differing views on the timing of the criminalisation of crimes against 

humanity under customary international law or under general principles of law, which are 

the only two sources of international law that could apply to the cases under consideration, 

all the possible scenarios are presented here. 

 

If the 1936-1939 armed conflict in Spain was considered to have become 

internationalised, then the nexus to an international armed conflict would be justified 

during the entire period investigated for the extrajudicial executions and the enforced 

disappearances (1936-1952), since the time lapse between the end of the armed conflict 

and the commission of the crimes could be considered as not being an obstacle for proving 

the nexus. In this case, if the IMT Charter were considered as containing pre-existing 

customs or general principles of law, the customs or principles enshrined in the IMT 

Charter would apply to the investigated cases committed from 1936. If the IMT Charter 

were considered to constitute new law, and that a custom only emerged subsequently, 

such new custom could only serve as a basis for prosecuting crimes against humanity 

committed in Spain from the moment that the custom was considered to exist, as it could 

not apply retroactively. 

 

On the other hand, if the 1936-1939 armed conflict was regarded as an internal armed 

conflict, and if it is understood that the nexus to an international armed conflict was 

required by customary law at least until the 1954 Draft Code of Offences against Peace 

and Security of Mankind, it would not be possible to prove the concurrence of the required 

nexus and, consequently, prosecutions for crimes against humanity would not be 

permitted under customary international law. In contrast, if it is understood that the nexus 
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was merely a jurisdictional requirement for the IMT and that customary international law 

may not have required such nexus even in 1945, then prosecutions for crimes against 

humanity in peacetime would have been possible in Spain since the emergence of the 

custom. 

 

It is to be noted that the extrajudicial executions of civilian prisoners and enforced 

disappearance of civilians constitute both underlying offences that may be part of the 

broader attack on a civilian population. As said above, it could be possible to argue that 

the nexus requirement with an international armed conflict was also fulfilled. It would 

even be possible to provide enough evidence that the requirement of state policy of the 

Justice case or in the 1954 Draft Code of Offences against Peace and Security of Mankind 

concurred in the cases under examination, in light of the numerous analogous cases during 

the Francoist regime and the legislation and mechanisms that supported such oppressive 

system (eg the disappearances of children). 

 

The results of the research show that there are a number of arguments in accordance with 

the applicable legal framework for establishing that the investigation and prosecution of 

the atrocities subject-matter of this work would still be possible. 
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